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AND    IN    THE    SIXTY-SECOND    YEAR    OF    THE    STATE. 


J.  A.  Prichard,  Appellee,  v..  John  Mulhall,  Appellant. 

Specific    performance:    merchantable    title:    waiver    of    defects. 

1  Title  by  descent  may  be  shown  without  administration  of  the 
ancestor's  estate,  by  the  recording  of  affidavits  as  provided  by 
statute,  setting  forth  the  names  of  all  his  heirs,  and  stating 
that  all  debts  of  the  estate  have  been  paid ;  and  an  abstract  of  title 
disclosing  such  a  record  presents  a  merchantable  title  in  the 
heirs,  a  tender  of  which,  together  with  a  deed  executed  by 
such  heirs  and  their  husbands  and  wives,  is  a  sufficient  offer 
to  perform  a  contract  to  convey  a  good  and  perfect  title,  and 
will  support  a  decree  for  specific  performance;  especially  where 
four  years  had  elapsed  after  the  death  of  the  ancestor  and  no 
objection  to  the  title  as  thus  disclosed  by  the  abstract  was  made. 

Same:  estoppel:  waiver.     Where  a  party  has  made  his  objections 

2  to  a  title  as  disclosed  by  the  abstract  and  the  same  has  been 
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2  Pmchard   v.   Mulhalt,.  [140  Iowa 

corrected  and  returned  to  him  without  further  objection,  he 
cannot  after  litigation  had  been  commenced  change  his  ground 
of  objection  thereto;  nor  can  he  contend  that  there  was  no  con- 
sideration to  support  his  waiver  of  further  objection. 

Contract  to  convey  land  by  warranty  deed:  death  of  grantor: 

3  SUBSEQUENT  COMPLIANCE.  The  plaintiff  in  this  action  for  specific 
performance  tendered  the  purchaser  as^arranty  deed,  and  upon 
its  refusal  left  the  same  with  the  clerk  of  courts  or  reporter 
pending  the  trial  for  the  benefit  of  the  purchaser,  and  after  the 
same  was  made  a  part  of  the  record  in  the  action  it  was  lost 
or  destroyed  without  fault  of  plaintiff.  During  an  appeal  the 
owner  of  the  land  died  and  the  plaintiff  tendered  in  lieu  of 
the  warranty  a  quitclaim  deed  from  the  sole  heir  of  the  former 
grantor,  a  special  warranty  from  himself  and  wife  and  an 
order  of  court  for  a  deed  from  the  original  grantors  adminis- 
trator. Held,  that  this  amounted  to  a  compliance  with  the  contract 
to  convey  by  warranty  deed,  since  it  was  defendant's  fault  that 
he  refused  the  original  warranty  deed. 

Rents  and  profits:  recovery.     A  purchaser  of  land  is  entitled  to 

4  the  rents  and  profits  from  the  date  of  his  right  to  the  possession, 
but  he  can  recover  neither  rents  nor  taxes  from  one  who  never 
had  the  possession  and  use  of  the  premises. 

Unpaid  purchase  price:  interest.    A  purchaser  of  land  cannot  com- 

5  plain  of  a  decree  awarding  interest  upon  the  unpaid  purchase 
price,  on  the  ground  that  he  had  not  had  possession  of  the 
premises,  when  he  was  tendered  the  possession  but  refused  it. 

Specific    performance:    alternative    decree.      A    decree    awarding 

6  specific  performance  of  a  land  contract  may  be  in  the  alterna- 
tive allowing  defendant  to  settle  by  the  terms  of  his  contract  or 
to  pay  the  full  purchase  price. 

Appeal  from  Woodbury  District  Court. — Hon.  Frank  R. 
Gaynoe,  Judge. 

Wednesday.  October  28,  1908. 

Suit  in  equity  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land.  Defendiant  admitted  the  con- 
tract, but  pleaded  various  defenses,  which  will  be  referred 
to  in  the  body  of  the  opinion.     Trial  to  the  court.     De- 
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cree  and  judgment  for  plaintiff,   and   defendant  appeals. 
— Affirmed. 

Jepson  &  JepsoUy  for  appellant. 

J.  A.  Prichard  and  J.  W.  Hallam,  for  appellee. 

Deeheb,  J. — ^This  cantroversy  wae  once  before  ns  in 
the  form  of  an  action  at  law,  and  the  opinion  on  that 
appeal  will  be  found  in  127  Iowa,  545.  After  the  re- 
versal, the  plaintiff  so  amended  his  petition  as  to  make 
his  action  one  in  equity  for  the  specific  performance  of 
the  contract  Many  issues  were  tendered  by  defendant; 
the  pleadings  covering  something  like  nineteen  pages  of 
the  printed  abstract  We  shall  only  refer  to  such  of  these 
issues  as  are  relied  upon  by  counsel  for  appellant  in  his 
argument.  The  contract  between  the  parties  being  in 
writing  and  admitted,  we  here  set  out  the  material  parts 
thereof: 

The  sum  of  $200.00  cash  in  hand  paid  by  the  party 
of  the  second  part  to  the  party  of  the  first  part,  the  re- 
ceipt whereof  is  hereby  acknowledged.  The  party  of  the 
second  part  shall  execute  to  the  party  of  the  first  part 
on  the  1st  day  of  March,  1903,  or  assume  a  note  in  the 
sum  of  $2,000.00  payable  on  or  before  three  or  five  years 
from  the  date  of  the  same,  bearing  interest  at  the  rate 
of  6  per  cent  per  annum,  payable  annually,  and  which 
shall  be  secured  by  a  mortgage  ui)on  the  above  described 
premises,  which  shall  be  a  first  lien  thereon,  and  shall 
also  on  the  1st  day  of  March,  1903,  pay  in  cash  to  the 
party  of  the  first  part  the  difference  between  the  amount 
this  day  paid  in  cash  and  the  mortgage  to  be  executed 
as  above  stipulated  and  the  entire  purchase  price  of 
said  premises.  The  said  party  of  the  first  part  shall 
within  thirty  days  from  the  date  hereof  furnish  to  the 
said  party  of  the  second  part,  at  his  office  in  Sioux  City, 
Iowa,  an  abstract  of  title  to  the  above  described  premises, 
which   sha^'l   show   in   Robert   Glenn   a  good   and   perfect 
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title,  free  and  clear  from  all  liens  and  incumbrances, 
and,  if  said  abstract  of  title  so  furnished  does  not  show 
good  and  perfect  title,  then  the  said  party  of  the  first 
part  shall  repay  to  the  second  party  the  sum  of  money 
this  day  paid  to  the  party  of  the  first  part,  and  this 
contract  shall  thereby  become  terminated  and  at  an  end. 
Possession  of  the  above  described  premises  shall  be  given 
to  the  party  of  the  second  part  on  the  1st  day  of  March, 
1903,  in  the  same  condition  that  they  are  now,  ordinary 
wear .  excepted.  It  is  also  agreed  that  the  party  of  the 
second  part  may  at  any  time  before  March  1st  make  the 
deferred  payment  as  above  mentioned  and  execute  the 
note  and  mortgage  as  stipulated,  and  receive  a  deed  from 
first  party  for  said  premises,  and  shall  be  entitled  to 
interest  on  the  deferred  payment  due  March  1st,  at  the 
rate  of  five  percent  per  annum  from  the  time  of  pay- 
ment up  to  March  1,  1903.  Upon  the  party  of  the  sec- 
ond part  making  the  payments  herein  stipulated  and 
keeping  and  performing  the  terms  and  conditions  of  this 
contract  on  his  part  to  be  performed,  then  the  party  of 
the  first  part  will  execute,  or  cause  to  be  executed,  by 
Robert  Glenn,  to  the  party  of  the  second  part,  a  warranty 
deed  to  the  above  described  premises,  containing  the 
usual  covenants  of  warranty. 

The  defenses  to  the  action  are  that  the  contract  is 
so  inequitable  that  it  should  not  be  enforced;  that  plain- 
tiff has  been  guilty  of  such  delay  in  attempting  to  en- 
force it  that  he  is  not  entitled  to  relief  in  equity;  that 
plaintiff  never  furnished  an  abstract  showing  good  and 
perfect  title,  as  he  undertook  to  do  under  the  contract; 
that  the  title  offered  by  plaintiff  was  neither  good  nor 
marketable;  and  that  the  abstract  furnished  showed  such 
defects  and  clouds  as  that  defendant  is  not  required  to 
take  and  pay  for  the  land.  Some  minor  questions  re- 
garding taxes>  interest,  and  the  right  to  rents  and  profits 
are  also  involved.  There  is  no  such  showing  of  hardship 
or  inequality  in  the  oorttract  as  to  ju-stify  a  court  of  equity 
in  refusing  performance.  Plaintiff's  delay  in  his  attempt 
to   enforce   is   fully   explained.      This   explanation,    aside 
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from  the  fact  that  he  oonmieneed  an  action  at  law  to 
^iforce  it  some  years  ago,  the  action  being  the  one  here- 
tofore considered  by  ns,  will  appear  during  the  course 
of  the  opinion.  Pursuant  to  his  contract,  plaintiff  fur- 
nished defendant  with  an  abstract  of  title  to  the  land, 
wiiich  defendant  submitted  to  his  counsel  for  their  legal 
opinion.  These  counsel  made  four  abjections  to  the  ab- 
stract,  and  the  abstract  was  returned  with  these  objections 
to  plaintiff.  Plaintiff  turned  the  abstract,  with  these  ob- 
jections, over  to  the  abstracter  with  directions  to  cure 
them.  Attempt  was  made  to  do  so,  and  the  corrected 
abstract  was  returned  to  defendant,  who,  in  turn,  deliv- 
ered the  same  to  his  counsel.  Upon  re-examination  coun- 
sel stated  that  all  their  objections  had  been  met,  save  one 
known  as  the  "fourth,"  and  that  this  had  not  been  cured. 
This  last  report  of  defendant's  counsel  was  never  com- 
municated to  plaintiff  either  by  defendant  or  his  counsel, 
and  the  abstract  was  retained  by  them  down  to  the  time 
of  trial.  Plaintiff  had  no  knowledge  that  defendant  was 
making  any  objections  to  the  abstract  as  corrected  until 
faced  with  them  upon  the  trial.  It  will  be  noticed  that, 
according  to  the  terms  of  the  contract,  the  deed  for  the 
land  was  not  to  come  from  plaintiff  but  from  one  Eobert 
Glenn.  A  warranty  deed  of  the  land  was  obtained  from 
Robert  Glenn  and  tendered'  to  defendant  March  2,  1903, 
the  1st  being  on  Sunday,  and  defendant  was  offered  pos- 
session of  the  land.  This  defendant  refused  to  receive, 
giving  as  a  reason  that  he  could  buy  the  land  cheaper 
from  some  one  else,  that  money  was  scarce,  and  that  it 
was  difficult  for  him  to  obtain  the  cash  wherewith  to  meet 
his  many  oontracts.  His  only  claim  about  the  title  was 
that  he  understood  some  one  was  claiming  it  as  an  "ac- 
cretion." The  deed  was  left  with  the  clerk  of  courts, 
produced  on  the  trial  of  the  law  case,  and  left  with  the 
court  reporter.  By  the  latter  it  was  either  lost  or  sent 
to  defend^aut's  attorneys,   in  whose  possession  it  was  de- 
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stroyed  by  fire.  It  was  produced  and*  left  in  court  at 
the  first  trial  for  defendant's  baiefit  During  the  pend- 
ency of  the  lawsuit,  and  before  the  case  was  determined 
upon  appeal,  Eobert  Glenn  died.  Thereupon  plaintiff 
secured  a  quitclaim  deed  from  James  Glenn,  who  it  is 
claimed  was  the  only  heir  at  law  of  Robert  Glenn,  and 
upon  this  trial  tendered  it  to  defendant  and  brought  it 
into  court  for  his  use  and  benefit  He  also  secured  an 
order  in  probate  authorizing  the  administrator  of  the 
Eobert  Glenn  estate  to  make  a  deed  to  defendant,  Mul- 
hall. Plaintiff,  Prichard,  and  his  wife  also  executed  a 
special  warranty  deed  to  defend:mt  over  date  June  4, 
1906,  conveying  the  land  in  dispute,  and  warranting  the 
title  as  against  the  lawful  claims  of  all  parties  prior  to 
Mardi  2,  1903,  and  this  was  also  tendered  to  defendant 
Upon  the  trial  of  this  case,  it  was  diown  that  there  were 
no  conveyances  of  the  land  after  February  1,  1901,  and 
that  there  were  no  judgments,  liens,  or  incumbrances  upon 
or  against  the  land,  except  taxes  that  accrued  after  the 
sale  to  defendant. 

The  fourth  objection  made  by  defendant's  attorneys 

to  the  abstract  had  reference  to  the  title  of  Eobert  Glenn. 

It  was  claimed  that  it  did  not  appear  that  he  was  the 

1.  Specific  PER.      owucr,    for   the   rcason   that   title   came   by 

merchantable      desccut    from    Johu    Glcuu,    Sr.,    and    that 

title:  waiver  i      ••    -i  i      .    .  •  i»   i  • 

of  defects.  there  had  been  no  administration  of  his  es- 
tate, and  no  showing  that  the  subsequwit  conveyances  to 
Eobert  Glenn  were  made  by  all  the  heirs  of  the  deceased, 
John  Glenn.  John  Glenn  died  intestate  April  8,  1899, 
and  administration  of  Ws  estate  might  have  been  had 
at  any  time  within  five  years.  The  abstracter  did  show 
a  conveyance  by  six  grantors,  with  their  husbands  and 
wives  where  married,  to  Eobert  Glenn  and  William  Glenn, 
and  a  conveyance  by  William  Glenn,  unmarried,  to 
Eobert  Glenn,  of  all  of  the  property  in  controversy. 
The   deeds   did   not   show   who  were   the   heirs   of   John 
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Glenn,  Sr.,  deceased,  nor  tiha4>  the  eight  persons,  grantors 
and  grantees,  were  the  sole  and  only  heirs.  But  it  did 
show  two  affidavits,  duly  attested  and  recorded,  to  the 
effect  that  these  parties,  eight  in  number,  were  all  of  the 
heirs  of  John  Glenn,  deceased;  that,  while  no  adminis- 
tration of  John  Glenn's  estate  had  been  had,  all  debts 
against  the  estate  were  fuUy  paid  and  discharged.  When 
the  time  came  for  defendant  to  perform,  but  one  year 
remained  for  taking  out  letters  of  administration  on  the 
estate  of  John  Glenn,  Sr.,  and  plaintiff,  in  view  of  de- 
fendant's failure  to  make  known  his  objections  to  the 
abstract  after  it  was  corrected  and  returned,  may  well  have 
assumed,  as  he  says  he  did,  that  by  reason  of  the  short 
time  remaining  for  the  filing  of  claims,  all  objections  to 
the  showing  of  title  in  Robert  Glenn  were  waived.  More- 
over, we  are  of  opinion  that  the  defect  was  not  such  as 
to  create  a  cloud  destroying  the  merchantability  of  the 
title  as  shown  by  the  abstract.  Our  probate  procedure 
is  somewhat  lame  with  reference  to  showing  the  devolu- 
tion of  titles  to  lands  which  pass  by  descent.  True  a 
list  of  heirs  is  required  to  be  filed,  but  this  is  not  binding 
upon  any  one.  Under  our  statute  permitting  the  filing 
and  recording  of  affidavits  to  explain  apparent  defects  in 
the  title  (Code,  Section  2957),  we  think  the  showing  in 
this  case  as  to  the  descent  of  the  land  was  all  that  can 
be  required,  and  that  on  the  face  of  the  abstract  all 
the  heirs  of  John  Glenn,  Sr.,  had  conveyed  their  inter- 
ests in  the  land  to  Robert  Glenn. 

The  only  remaining  thought*  is  that  there  might  be 
some  creditors  of  John  Glenn,  Sr.,  who  would  be  entitled 
to  insist  upon  administration,  and  eventually  to  have  the 
land  or  some  part  thereof  subjected  to  the  payment  of 
claims.  This,  of  course,  was  possible,  but  it  hardly  reaches 
to  the  plane  ^of  a  probability.  There  is  no  occasion  for 
administration  of  the  estate  of  one  deceased.  Parties  in 
interest  may  settle  their  rights  without  going  into  a  court 
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oi  probata  Upon  tiie  deaith  of  an  anceatx>r,  his  realty 
passes  immediately  to  his  heirs,  and  ordinarily  an  ad- 
ministrator has  nothing  to  do  with  it  Of  course,  it  may 
be  sold  for  the  payment  of  debts;  but  not  imless  the  per- 
sonal estate  is  insufficient  for  that  purpose.  We  are  of 
opinion  that  the  affidavits  in  this  ease  showing  the  pay- 
ment and  discharge  of  all  debts,  especially  in  view  of 
the  fact  that  four  years  had  elapsed  after  the  death  of 
the  intestate,  and  the  further  fact  that  defendant  made 
no  objection  to  the  abstract  after  its  correction  and  re- 
turn, is  a  sufficient  answer  to  the  claim  that  the  abstract 
did  not  show  title.  There  was  a  clear  waiver  by  de- 
fendant of  any  defects  in  the  abstract  after  its  receipt 
and  acceptance  by  him  upon  its  correction  by  plaintiff. 
Moreover,  the  trial  court  was  justified  in  finding  that, 
when  tender  was  originally  made  of  the  deed,  he,  de- 
fendant, pointed  out  his  objections,   and  could  not  after 

suit  brought  mend  his  hold-  Donley  v.  For- 
^*  leh'wdv'S:      '^^^  119  Iowa,  542.     The  most  that  can  be 

said  in  this  connection  is  that  he  claimed 
the  title  was  defective,  in  .that  the  land  was  an  accretion 
to  some  other  tract.  He  makes  no  such  claim  now.  We 
need  not  cite  further  authorities  to  show  waiver  and  an 
estoppel  on  the  part  of  defendant.  That  the  allied  de- 
fects were  not  a  sufficient  cloud  to  justify  a  decree  for 
defendant,  see  Stevenson  v.  Polk,  71  Iowa,  278. 

It  is  contended  for  appellant  that  it  is  essential  to 
such  a  waiver  as  is  relied  upon  by  plaintiff  that  it  be 
supported  by  a  consideration.  Tliis  is  not  true  as  a 
matter  of  fact.  A  waiver  is  an  intentional  relinquishment 
of  a  known  right.  A  consideration  is  not  necessary  in 
all  cases;  but,  if  it  were,  there  was  a  consideration  here. 
After  defendant  returned  the  abstract  with  the  objections 
found  by  his  counsel,  plaintiff  went  to  the  labor  and. 
expense  of  having  the  defects  corrected,  and  then  returned 
the  abstract  to  the  defendant     Defendant  did  not  again 
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return  the  abfttract^  nor  did  he  make  any  objections  thereto 
which  came  to  plaintiff's  notice.  All  this  was  done  be- 
fore the  time  had  arrived  for  performance.  On  March 
2d  plaintiff  tendered  a  deed  to  defendant — he  (defend- 
ant) already  having  the  abstract — and  et  that  time  de- 
fendant, as  we  have  found,  made  no  objections  to  Ae 
title  as  shown  by  the  abstract.  He  planted  his  refusal 
to  perform  upon  other  grounds,  amd  he  does  not  rely 
upon  the  abjections  so  urged  at  this  time.  That  this 
amounted  to  a  waiver  and  constituted  an  estoppel  on 
defendant  is  clear.  Railroad  Co.  v.  McCarthy,  96  XJ.  S. 
2.67  (24  L.  Ed.  693);  Taylor  v.  Insurance  Co.,  9  IIow. 
390  (13  L.  Ed.  187);  Lessenich  v.  Sellers,  119  Iowa, 
314;  Harris  v.  Chipman,  9  Utah,  101  (33  Pac.  242); 
Donley  v.  Porter,  119  Iowa,  542 ;  Hudson  v.  N.  P.  B.  B., 
92  Iowa,  231.  Of  course,  this  waiver  must  not  be  so 
construed  as  to  obligate  defendant  to  take  a  title  which 
is,  in  fact,  defective,  provided  that  defect  is  not  occa- 
sioned by  the  defendant's  own  acts  or  conduct. 

11.     This  brings  us  to  another  point  relied  upon  by 

defendant,  and  that  is  that  the  title  is  in  fact  defective 

for  the  reasons  already  pointed  out,   and  for  the  further 

3.  coKTRACT  TO      roason  that  he«  should  not  be  compelled  to 

S^v^iiuiTY     accept  a  quitclaim  deed-  from  Thomas  Glenn 

of  grantor:       and  a  spocial  warranty  from  plaintiff  him- 

8ubsequent  it*       ^  »  t     »  11 

compliance  gelf;  his  cootract  being  to  accept  a  deed 
from  Robert  Glenn.  Objection  is  also  made  to  the  deed 
of  Thomas  Glenn  because  it  is  a  quitclaim,  and  to  the 
plaintiff's  conveyance  because  it  is  a  special  warranty  one. 
It  must  be  remembered  that,  at  a  proper  time,  plaintiff 
tendered  defendant  a  warranty  deed  from  Robert  Glenn 
according  to  the  terms  of  his  contract  This  deed  was 
left  with  Ihe  derk  of  the  court  for  the  use  of  the  de- 
fendant upon  the  prior  trial,  and  was  made  a  part  of 
the  record  in  that  case,  and  was  afterwards  lost  or  de- 
stroyed.    This  deed  is  in  the  record  now  before  us,  and 
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is  doubtless  a  copy  taken  down  by  the  reporter  upon  the 
former  triaL  It  is  apparently  a  part  of  the  record,  and 
was  received  without  objection.  It  is  duly  acknowledged 
and  in  proper  form  for  recording.  If  lost  or  destroyed 
since  the  former  trial,  this  does  not  seem  to  have  been 
due  to  any  fault  of  the  plaintiff.  Eobert  Glenn  died 
pending  the  appeal  of  the  other  action  to  this  court,  and 
plaintiff,  in  order  to  cure  any  defects  in  the  title  occur- 
ring since  the  other  trial,  has  presented  and  offered  to 
defendant  a  quitclaim  deed  from  Thomas  Glenn,  the  sole 
and  only  heir  of  Robert,  a  special  warranty  deed  from 
himself  and  wife,  and  an  order  of  the  probate  court 
for  a  deed  from  the  administrator  of  Robert  Glenn's  es- 
tate. This  was  more  than  he  was  required  to  do;  but 
it  cures  any  actual  defects  in  the  title  occurring  since  the 
death  of  Robert  Glenn.  In  this  connection,  and  in  view 
of  the  waiver  regarding  defects  in  the  abstract,  it  is  well 
to  note  that  at  the  time  this  trial  began  in  the  district 
court  the  time  had  long  passed  for  administration  of  the 
estate  of  John  Glenn,  Sr. ;  that  is  to  say,  the  five-year 
period  expired  some  time  in  the  year  1904.  So  that 
at  the  time  of  trial  the  title  was  substantially  perfect 
This  is  upon  the  theory  that  affidavits  may  be  used  to 
show  heirship  and  to  dear  up  apparent  defects  in  a 
chain  of  title.  That  this  may  be  done  under  our  statute 
is  manifest  from  a  reading  thereof.  See,  also,  Warvelle 
on  Abstracts,  Sections  313,  536;  Maupin  on  Marketable 
Titles  (2d  Ed.),  728,  729.  It  should  be  remembered  that 
defendant  at  no  time  attempted  to  rescind  the  contract, 
nor  did  he  ever  demand  the  return  of  the  consideration 
money  paid  by  him.  The  evidence  also  shows  that  defend- 
ant's refusal  to  perform  was  based  upon  the  state  of  the 
money  market,  and  to  a  claim  at  one  time  asserted,  but 
now  abandoned,  that  the  land  was  "accretions."  If  de- 
fendant has  not  the  Robert  Glenn  deed,  it  is  his  own 
fault,  for  it  was  left  with  the  clerk  of  court  or  the  shortr 
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hand  reporter  for  his  use  and  benefit  and  he  can  not 
now  defend  for  want  of  such  deed. 

At   the   time   of   trial   there   were   no   incumbrances, 
liens,  or  judgments  against  the  land  save  taxes  accruing 
since  March   1,   1903.      Plaintiff  has   not  had   possession 
4.  Remts  and        of   the    land    since    that   time,    and,    if    de- 
covcry.  icndant   did  not  take   possession  thereof,   it 

is  his  own  fault.  He  is,  of  course,  entitled  to  the  rents 
and  profits,  but  not  from  plaintiff,  unless  plaintiff  had 
or  received  the  same,  and  this  is  distinctly  n^atived  by 
the  testimony. 

Complaint  is  made  of  the  decree  because  judgment 
was  rendered   against   defendant   for   the   amount   of   the 
unpaid  purchase  price,  with   interest.     It  is  argued  that 
no  interest  should  be  allowed,  for  the  reason 
cHASBPBicx:      that    defendant    was    never    in    possession; 
further,    that    plaintiff    should    account    for 
the  rents  and  profits;   and,  finally,  that  the  taxes  should 
be  paid  by  plaintiff.     There  is  no  merit  in  any  of  these 
contentions.      Plaintiff   did   not   have   the   possession.      If 
defendant  did  not  take  it,  it  was  his  own  fault.     Plain- 
tiff is  not  responsible  for  the  rents  and  profits,  nor  was 
it  his  duty  to  pay  taxes  accruing  after  March   1,   1903. 
The   decree   awarded  by   the  trial   court  was  in   the 
6.  Specific  fee-      alternative ;  that  is  to  say,  it  gave  defendant 
Ste?Mtivc         ^^^  option  to  settle  according  to  the  terms 
decree.  ^£  j^j^  coutract^  or  to  pay  the  full  purchase 

price,  with  interest.     In  this  there  was  no  error. 
The  decree  seems  to  be  right,  and  it  is  nffinned. 
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Florence  Goldsmith,  Appellant,  v.  J.  Goldsmith  & 
Brother,  a  Co-partnership,  and  J.  Goldsmith  and 
D.  Gk)LDSMiTH,  Appellees. 

.  Gifts:  EVIDENCE.  In  the  instant  case  the  evidence  is  held  insufficient 

1  to  establish  plaintiff's  claim  that  she  was  the  possessor  of  a 
certain  sum  of  money  as  a  gift  from  her  mother. 

Judgments:  adjudication:  reservation  of  that  question.     Where 

2  the  court  rightfully  found  that  plaintiff  had  not  proven  her 
right  to  the  fund  in  suit  as  a  gift  from  her  mother,  and  there 
was  a  question  as  to  whether  the  sum  had  been  used  by  de- 
fendant and  plaintiffs  father  in  their  partnership  business,  it 
was  proper  for  the  court  in  dismissing  plaintiffs  petition  to  pro- 
vide that  the  decree  should  not  constitute  an  adjudication  re- 
specting the  fund  in  another  action  pending  for  an  account- 
ing between  the  partners. 

Judgments:    dismissal    op    petition.      Where    one    member    of    a 

3  partnership  made  no  answer  to  a  petition  claiming  of  the  firm 
a  certain  sum  of  money,  but  defaulted  and  testified  in  plaintiffs 
behalf,  there  being  no  claim  to  a  right  of  judgment  against 
him  for  want  of  answer  and  no  affirmative  showing  of  service 
of  notice  upon  him,  the  court's  order  in  dismissing,  plaintiffs 
petition    is   not   disturbed. 

Appeal  from  Clark  District  Court. — ^Hon.  H.  M.  Towner, 

Judge. 

Wednesday,  October  28,  1908. 

Suit  in  equity  to  recover  certain  alleged  trust  funds 
held  by  defendants  for  the  plaintiff  during  her  mingrity. 
Decree  dismissing  the  petition,  from  which  plaintiff  ap- 
peals.— Affirmed. 

Temple  &  Temple  'and  Thurston,  &  Dare,  for  appel- 
lant 
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0.  M.  Slaymdker,  for  appellees. 

Evans,    J. — ^Plaintiff    was    born    on    September    14, 

1888.  She  is  tlie  daughter  of  the  defendant  J.  Gold- 
smith. The  defendants  J.  Goldsmith  and  D.  Goldsmith 
are  brothers,  formerly  engaged  in  business  as  a  co-part- 
nership, under  the  firm  name  of  J.  Goldsmith  &  Bro., 
from  1880  to  1900.  At  the  ktter  date  they  divided  their 
property,  and  engaged  in  business  each  for  himself,  al- 
though no  formal  dissolution  of  the  partnership  has  been 
made.  The  plaintiff  alleges  that  her  cause  of  action 
arose  in  July,  1889,  in  that  she  was  the  owner  of  cer- 
tain money  amounting  to  $773.10  held  and  controlled 
by  her  father  in  her  behalf;  that  in  the  month  of  July, 

1889,  such  money  was  paid  out  by  her  father  for  the 
benefit  of  the  defendant  firm.  She  alleges  that  she  ac- 
quired title  to  the  money  in  question  through  gift  from 
her  mother.  This  suit  was  begun  by  her  next  friend  be- 
fore the  plaintiff  attained  her  majority.  Defendant  J. 
Goldsmith  filed  no  pleading,  and  made  no  defense  to  the 
petition.  The  defendant  D.  Goldsmith  and  the  firm  as 
such  filed  an  answer  denying  all  the  allegations  of  the 
petition.  The  defendant  J.  Goldsmith  is  the  plaintiff's 
chief  witness.  His  contention  is  that  in  the  year  1878 
or  1879  he  made  a  gift  of  the  money  in  question  to 
his  wife;  thait  shortly  after  the  plaintiff  was  bom  the 
wife  made  a  gift  thereof  to  her.  The  method  of  making 
the  gift  was  that  defendant  told  his  wife  he  would  give 
it  to  her,  and  he  set  the  money  apart  in  a  drawer  in 
his  safe,  and  kept  it  there  until  July,  1889;  but  he 
never  at  any  time  parted  with  the  possession  or  control 
of  any  part  of  the  money  prior  to  July,  1889.  The 
method  of  making  the  gift  to  plaintiff  was,  in  substance, 
that  the  mother  said  to  the  father  that  she  gave  the 
money  to  the  plaintiff.  This  defendant  also  testifies  that 
in  July,   1889,  he  paid  out  the  money  in  question  for 
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the  benefit  of  the  firm  with  the  knowledge  and  consent  of 
his  copartner.  All  of  which  is  vigorously  denied  by  the 
copartner. 

I.  Without  going  into  details,  it  is  sufficient  to  say 
that  all  the  circumstances  appearing  in  evidence  cast  a 
cloud    of    improbability   over   the    story    of    this   witness, 

and  corroborate  the  denials  of  his  copartner. 
*'  d'wJi;  ^'        The  firm  kept  a  complete  set  of  books,  and 

the  witness  J.  Goldsmith  was  the  bookkeep- 
er. Although  this  money  is  alleged  to  have  been  paid  in 
two  installments  on  different  dates,  no  entry  of  any  kind 
was  made  in  any  of  the  books  at  any  time;  nor  does  he 
claim  to  have  even  mentioned  the  subject  .again  until  the 
year  1900.  He  does  claim  to  have  made  a  memorandum 
on  a  slip  of  paper  at  the  time,  and  to  have  kept  it  ever 
since  in  the  safe  in  a  note-book.  After  a  careful  read- 
ing of  the  evidence,  we  reach  the  same  conclusion  as  did 
the   trial  court. 

II.  It  was  made  to  appear  by  the  pleadings  and  the 
evidence  that  an  action  is  pending  in  the  district  court 
of  that  county  between  the  two  partners  for  an  account- 
2  Judgments-        ^^S  ^^^  Settling  of  their  partnership  affairs. 

r^s^SioS"of  I^  entering  judgment  of  dismissal  in  this 
that  question.  ^^^^  ^j^^  court  incorporated  a  reservation  of 
the  question  as  between  the  two  partners  whether  J.  Gold- 
smith did  pay  out  the  money  claimed  by  him  on  behalf 
of  the  firm  in  July,  1889,  and  ordered  that  that  question 
be  litigated  on  its  merits  as  between  the  partners  in 
such  accounting  suit  without  prejudice  from  this  litiga- 
tion. Counsel  for  appellant  complain  of  this  form  of 
decree  against  their  client.  They  urge  that  the  court 
should  have  decided  the  case  wholly  upon  its  merits,  and 
thnt  it  should  not  have  postponed  tl)e  rights  of  their  clients, 
or  made  them  dependent  upon  the  outcome  of  the  liti- 
gation between  the  partners.  To  this  it  is  sufficient  an- 
swer that  the  decree  of  the  court  does  not  have  the  effect 
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complained  of.  It  is  full^  final,  and  complete  so  far  as 
the  plaintiff  is  concerned.  No  outcome  of  the  litigation 
between  the  partners  will  revive  any  right  in  favor  of  the 
plaintiff.  The  consideration  of  her  rights,  therefore,  is 
not  in  any  sense  postponed.  If  the  court  had  entered 
a  simple  dismissal  of  plaintiff's  cause  with  costs,  we 
apprehend  that  such  a  judgment  would  not  be  an  adjudi- 
cation of  the  question  as  between  the  partners  whether 
J.  Goldsmith  made  the  payments  on  behalf  of  the  firm, 
which  he  claims  to  have  made  in  July,  1889.  Be  that  as 
it  may,  it  was  a  proper  precaution  on  the  part  of  the 
court  to  enter  the  judgment  in  such  form  as  not  to 
prejudge  any  issue  properly  triable  between  the  partners 
in  their  accounting  suit  The  court  below  doubtless  felt 
warranted  in  dismissing  plaintiff's  petition  on  the  ground 
that  she  had  not  proved  her  ownership  of  the  money  in 
question.  No  other  conclusion  could  properly  be  reached 
from  the  testimony.  Under  the  testimony,  the  alleged 
gift  was  not  complete  in  any  legal  sense,  neither  from 
Goldsmith  to  his  wife,  nor  from  the  wife  to  the  child. 
m.  In  one  respect  this  case  presents  a  peculiar 
state  of  the  record.  Plaintiff's  petition  states  a  cause 
of  action.     The  defendant  J.   Goldsmith  files  no  answer, 

nor  does  he  defend  against  the  petition  in 
disminai  of       any  way.     On  the  contrary,  he  has  testified 

in  the  trial  that  the  money  in  question  was 
the  money  of  the  plaintiff,  and  that  it  was  in  his  posses- 
sion, and  that  he  used  it  for  the  benefit  of  the  firm. 
Notwithstanding  such  claim  on  his  part,  we  hold  that,  as 
between  the  plaintiff  and  the  other  defendants  the  facts 
refute  the  claim.  What  relief  is  the  plaintiff  entitled 
to  as  against  the  defendant  J.  Goldsmith?  We  think  she 
would  be  entitled  to  recover  as  on  a  confession  of  her  pe- 
tition, and  we  discover  in  the  record  no  reason  why  judg- 
ment should  not  have  been  entered  in  favor  of  plaintiff 
against  him,  unless  it  be  absence  of  service  of  original 
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notice  on  him.  It  is  stated  in  appellee's  argument  that 
phintiflF  refused  to  take  such  judgment;  but  no  such 
refusal  appears  in  the  record.  The  specific  pointy  how- 
ever, is  not  made  or  referred  to  in  any  way  in  appellant's 
argument;  nor  is  there  any  claim  made  in  appellant's 
argument  that  plaintiff  is  entitled  to  judgment  against  her 
father  for  want  of  answer. 

In  view  of  this  state  of  the  record,  and  of  the  fact 
that  it  does  not  appear  affirmatively  that  original  notice 
was  ever  served  on  this  defendant,  the  judgment  will,  as 
to  all  the  defendants,  be  affirmed. 


140     i6|  J.  W.   Lee  v.   F.    J.    Conrad  and   J.    P.    Scho Walter, 

'  Appellants. 

Agency:   commission   contract:   authority   of   one  joint   owner. 

1  One  joint  owner  in  possession  of  a  farm,  with  authority  to 
negotiate  a  sale  of  the  property  as  any  owner  would  ordinarily 
do,  may  bind  his  co-owner  by  an  agreement  to  pay  a  commis- 
sion for  procuring  a  purchaser. 

Same:  instructions.     Where  there  was  no  conflict  in  the  evidence 

2  as  to  the  authority  of  one  joint  owner  of  property  to  bind  the 
other  by  a  contract  of  sale  of  the  property,  in  the  absence  of 
a  request  the  court  was  not  called  upon  to  give  a  specific  in- 
struction on  the  question  of  agency  and  authorizing  a  finding 
for  plaintiff  against  both  owners,  if  a  contract  was  made  by 
one  or  both,  to  pay  a  commission  for  finding  a  purchaser  upon 
performance  by  plaintiff. 

Commission   contract:   reasonableness:   instruction.     The   agree- 

3  ment  to  pay  a  broker  having  several  farms  for  sale  in  the  same 
locality  a  commission  of  $500  for  simply  producing  a  possible 
purchaser,  with  whom  he  used  no  influence  to  effect  the  sale,  is 
held  not  to  have  been  harsh  or  unreasonable  under  all  the  cir- 
cumstances; and  the  court  was  justified  in  telling  the  jury  this 
question  was  not  for  them  to  determine,  but  whether  the  contract 
was  in  fact  made  as  claimed  and  performed,  although  the  same 
might  be  taken  into  consideration  in  weighing  the  testimony. 

Instructions.     No  prejudice  arises  from  the  giving  of  a  correct  in- 

4  struction  concerning  an  issue  which  is  controverted  by  the 
evidence. 
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Rendition  of  second  judgment:  corkection  op  name.     Where  the 
5    proper  party  in  fact  appears  and  defends  an  action  but  is  mis- 
named in  the  judgment,  a  second  judgment  upon  the  same  ver- 
dict may  be  rendered  against  him  by  his  right  name,  in  a  proper 
proceeding  and  upon  service  of  notice  thereof. 

Appeal  from  Henry  District  Court. — ^Hon.  W.  S.  With- 
Bow,  Judge. 

Wednesday,   Octobeb  28,   1908. 
Action  to  recover  commission  for  producing  a  pros- 
pective purchaser  for  defendants'  land   under  a  contract. 
There  was  a  verdict  and  judgment  for  the  amount  claimed, 
and  defendants  appeal. — Afjirmed. 

W.  F.  Kopp,  for  appellants. 

C.  0.  Longley  and  McCoid  &  Firdey,  for  appellee. 

McClain,  J.— Defendants  were  owners  of  a  farm  in 
Minnesota,  whidi  they  desired  to  sell.  Conrad  lived  upon 
the  farm  and  had  the  management  thereof,  and  Scho- 
walter  lived  at  Mount  Pleasant  in  this  State.  Conrad, 
purporting  to  act  for  both,  made  an  oral  agreement,  as 
the  testimony  tended  to  show,  with  the  plaintiff,  in  which 
it  was  provided  that  if  plaintiff,  who  was  a  real  estate 
agent,  would  bring  to  look  at  defendants'  farm  a  cer- 
tain customer  whom  he  expected  to  come  to  look  at  farms 
in  the  neighborhood  which  plaintiff  already  had  listed 
with  him  for  sale,  and  a  aale  of  defendants'  farm  should 
be  made  to  such  customer,  plaintiff  should  receive  a  com- 
mission of  $500.  It  appears  without  question  that  plain- 
tiff did  bring  the  customer  referred  to,  one  Claypool, 
to  look  at  defendants'  farm  after  showing  him  other  farms, 
and  that  defendants  traded  their  farm  to  Claypool  in  ex- 
change for  other  land. 

I.  The  authority  of  defendant  Conrad  to  bind  his 
codefendant  Schowalter  by  any  contract  with  plaintiff  is 
questioned    in   argument.      But    Schowalter   himself   testi- 

VoL.  140  Ia.— 2 
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fi^i4   that  he  and  Conrad   owned   the  farm  together,   and 

f,  M%ttct',  com^    that  Conrad  had  anthoritr  to  make  a  sale 

tfMt«:  author'    bindinii'  on  him,  and  that  he  also  had  author- 
ity  ttl  one         ,  ^ 

ioint  owfMT,  jty  to  make  a  sale  binding  on  Conrad.  It 
teemn  to  us  that  the  authority  given  hy  Schowalter  to 
h]«  cjHpwner  Conrad  to  make  a  contract  for  a  sale  im- 
plied the  authority  to  agree  to  pay  a  commission.  The 
power  to  make  a  sale — that  is  to  n^otiat©  a  contract  for 
a  sale — is  a  different  power  from  that  conferred  by  a 
naked  power  of  attorney  to  convey.  Conrad  does  not  ap- 
pear to  have  had  the  authority  to  convey,  but,  on  the  other 
hand,  the  general  authority  to  negotiate  a  sale,  and  that 
included  the  authority  to  do  those  things  usually  inci- 
dent to  negotiating  a  sale  of  real  property  by  the  owner, 
of  which  the  payment  of  a  commission  to  an  agent  is 
one.  The  whole  transaction  must  be  looked  at  in  the 
light  of  the  circumstances.  Conrad  was  not  a  real  estate 
agent,  but  was  in  possession  of  the  farm,  with  authority 
to  negotiate  a  sale  of  it  as  any  owner  would  usually 
negotiate  the  sale  of  his  own  property,  and  to  that  pur- 
pose the  employment  of  en  agent  to  procure  a  purchaser 
is  a  usual  incident  Renwich  v.  Bancroft,  56  Iowa,  627; 
liichler  v.  Meyers,  6  Ind.  App.  33  (31  N.  E.  582); 
McKinnon  v.  Vollmar,  75  Wis.  82  (43  N.  W.  800,  6 
T..  K  A.  121,  17  Am.  St.  Rep.  178);  Mechem.  on 
Agency,  Section  193. 

Tlioro  is  no  conflict  in  the  evidence  as  to  Conrad's 
authority  to  represent  Schowalter  in  contracting  for  a 
anle,  and  the  court  did  not  therefore  err  in  failing  to 
instruct  the  jurors  specifically  in  regard  to 
*'  Uoniu^ '"'*'**'  *^^^  subject  of  agency,  and  authorizing  them 
to  find  for  the  plaintiff,  as  against  both 
defendants,  if  it  should  be  found  that  a  contract  was 
ontortnl  into  between  plaintiff  "and  the  defendants  or  one 
of  tliem  acting  for  both  of  them,"  such  as  plaintiff  alleged 
in   hia   petit  ion,   and   that   plaintiff   performed   the   agree- 
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ments  and  conditions  obligatory  on  him  under  such  con- 
tract. Xo  instructions  were  asked  with  reference  to  the 
question  of  agency,  and  in  the  absence  of  any  conflict  in 
the  evidence  oYi  the  subject,  the  court  was  not  called  upon 
to  give  such  instructions. 

II.     In   one   of   the   instructions   the   jury   was   told 

that    contracts    voluntarily    entered    into    between    parties 

create    rights    which    upon    performance    thereof    may    be 

3.  CoMMissiow       enforced,   and   that   it  was  for  the  jury  to 

rcasonabii-        determine,   not   whether   the   contract   relied 

ness:  instnic-  -  •!••«•  i  t 

twn.  upon  •  by   piaintin    was   harsh    or    unreason- 

able, but  whether  it  was  entered  into  as  claimed,  and 
performed.  It  is  contended  for  appellants  that  the  con- 
tract to  which  plaintiff  testified  was  harsh  and  unrea- 
sonable, in  that  plaintiff  was  to  have  a  commission  of 
$500  for  no  other  service  than  that  of  bringing  Claypool 
to  look  at  defendants'  farm  without  any  obligation 
to  solicit  or  endeavor  to  procure  Claypool  to  pur- 
chase said  farm.  But  again  the  circumstances  must 
be  borne  in  mind.  Claypool,  as  a  customer  of  plaintiff, 
was  to  come  into  the  neighborhood  to  look  at  farms.  Plain- 
tiff, having  other  farms  listed  with  him  for  sale,  was 
hoping  to  secure  a  ccwmiission  (in  one  instance  of  over 
$600)  if  he  could  effect  such  sale.  Conrad  evidently 
assumed  that  Claypool  would  find  defendants'  farm  a 
better  bargain  than  any  of  the  others,  and  purchase  it. 
If  he  did  so,  plaintiff  would  lose  his  possibility  of  a 
commission  in  the  sale  of  another  farm.  It  was  not 
therefore  entirely  unreasonable  that  Conrad  should  agree 
to  pay  $500,  which  was  not  an  exorbitant  commission 
for  the  safe  of  defendants'  farm  if  this  prospective  pur- 
chaser should  buy  that  farm,  instead  of  one  of  the  other 
farms  which  plaintiff  was  trying  to  sell  to  him.  While 
in  general  an  agent  seeking  to  earn  a  commission  for 
the  sale  of  real  property  may  be  under  obligation  to  use 
some  influence  with  a  prospective  purchaser  to  effect  the 
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sale,  yet  if  he  as  broker  is  representing,  as  Conrad  knew 
plaintiff  to  be  representing,  various  owners,  all  anxious 
to  effect  sales,  he  can  hardly  do  more  than  exhibit  the 
property.  He  can  not  be  expected  to  urge  such  purchaser 
to  buy  one  piece  of  property  rather  than  another.  There- 
fore the  fact  that  plaintiff  did  not  agree  to  urge  upon 
Claypool  the  purchase  of  defendants'  farm,  and  did  not 
as  a  matter  of  fact  solicit  him  to  purchase  it,  is  quite 
immaterial.  The  important  thing  to  defendant  was  that 
this  prospective  purchaser  should  be  brought  by  plaintiff 
to  look  at  defendants'  farm,  so  that  he  might  buy  it  if 
he  saw  fit.  Under  these  circumstances  the  court  might 
properly  say  to  the  jury  that  it  was  immaterial  whether 
the  contract  was  harsh  or  unreasonable,  the  question  be- 
ing whether  it  was  in  fact  entered  into  and  performed. 
The  harshness  or  unreasonableness  of  the  contract 
might  be  taken  into  account  in  weighing  testimony  of 
witnesses  as  to  what  the  terms  of  the  contract  in  fact  were ; 
and  there  was  such  a  question  in  the  case,  for  Conrad 
testified  to  a  contract  different  in  terms  from  that  tes- 
tified to  by  plaintiff.  But  in  another  instruction  the  court 
told  the  jury  that,  "in  considering  the  testimony  of  any 
witness,  you  should  bear  in  mind  the  interest,  if  any, 
which  the  witness  has  in  the  matter  in  controversy; 
whether  his  testimony  was  fair,  candid,  and  honest,  or 
biased  and  prejudiced;  whether  the  statements  mad"e  by 
the  witness  were  reasonable  or  unreasonable;  and  whether 
contradicted  or  corroborated  by  the  facts  in  the  case  as 
you  may  find  them.  All  of  the  testimony  should  be  care- 
fully considered,  weighed,  and  compared  in  the  light  of 
reason  and  common  sense.'*  It  was  thus  left  to  the  jury 
to  consider  the  nature  of  the  contract  testified  to  by  plain- 
tiff as  to  being  harsh  and  unreasonable  in  weighing  the 
testimony  of  plaintiff  as  against  that  of  Conrad,  who  tes- 
tified that  a  different  contract  was  made.  In  this  respect 
we  find  no  error  in  the  instruction. 
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III.  It  is  complained,  with  reference  to  another  in- 
struction, that  it  presented  a  theory  of  the  defense  which 
there  was  no  evid'ence  to  support;   but,   reading  the  evi- 
dence,  we   reach    the   conclusion    that   there 

4.  iHSTEucTioKs.  was  €l  couflict  as  to  the  matter  about  which 
the  jury  was  instructed,  and  as  the  instruc- 
tion given  was  in  itself  without  error  and  favorable .  to 
the  defendants,  we  can  not  see  how  defendants  were  in 
any  way  prejudiced.  The  issues  with  reference  to  which 
the  instruction  was  given  appeared  in  the  testimony,  and 
that  was  enough  to  justify  an  instruction  by  the  court. 
Other  instructions  are  criticised,  but,  as  we  think, 
without  reasonable  grounds.  So  far  as  appears  from 
the  record  tlie  instructions  were  applicable  to  the  issues 
made  in  the  pleadings  or  appearing  in  the  evidence,  and 
were  unobjectionable. 

IV.  There  is  some  complaint  as  to  the  rendition 
of  a  second  judgment  against  defendant  Conrad.  It 
appears  that  the  first  judgment  entered  on  the  verdict 
s  Rewdition  of     ^^®   against   defendant    Conrad    and    S.    C. 

MMT?cOT?^c.  Schowalter.  Subsequently,  in  a  proper  pro- 
tionofnamc.  ceeiwg,  J.  P.  Schowaltcr,  having  been 
served  with  notice,  was  found  to  be  the  real  party  de- 
fendant described  as  S.  C.  Schowalter,  and  the  party 
who  had  in  fact  defended,  and  a  second  judgment  was 
rendered  on  the  same  verdict  against  J.  P.  Schowalter 
and  said  Conrad.  We  can  not  discover  that  any  preju- 
dice resulted  io  Conrad  from  this  second  judgment,  and 
no  complaint  seems  to  have  been  made  in  the  lower  court 
in  that  respect. 

V.  There  is  no  merit  in  the  contention  for  appellant 
that  the  verdict  is  without  support  in  the  evidence.  We 
have  examined  the  record,  and  find  ample  evidence  to 
sustain  plaintiffs  claim. 

The  conclusion  which  we  have  reached  renders  it 
unnecessary    to    pass    upon    appellee^s    motion,    submitted 
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with    the   case,    to   strike    appellants'    argument   from   the 
files. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 


Petee  Petebson,   Jr.,   v.    Mrs.   Maggie   Wallace,   Ap- 
pellant 

Taxation:  redemption   notice:   error  in   names.     The  abbreviation 

1  "Jr."  is  no  part  of  a  name,  and  omission  to  afiix  the  same,  in 
a  notice  of  expiration  of  the  period  of  redemption  from  tax 
sale,  to  the  name  of  the  person  to  whom  the  land  was  taxed  is 
not  a  material  variance. 

Redemption  notice:   proof  of   service.     An   affidavit  of   service  of 

2  notice  of  the  expiration  of  the  period  for  redeeming  from  a  tax 
sale,  which  fails  to  state  at  whose  direction  the  same  was  given 
is  not  in  compliance  with  the  statute,  and  the  court  will  indulge 
no  presumption  with  regard  thereto. 

Appeal    from    Woodbury    Distri<:t    Court. — Hon.    J.    L. 
Kennedy,   Judge. 

Wednesday,   October  28,   1908. 

Action  to  redeem  property  from  a  tax  sale.  There 
was  a  judgment  for  the  plaintiff,  from  which  the  de- 
fendant appeals. — Affirmed. 

0.  D.  Nickle,  for  appellant 

E.  J.  Stason,  for  appellee. 

Sherwin,  J. — The  property  in  question  was  sold  to 
J.  Wallace,  the  defendant's  assignor,  in  December,  1901, 
for  the  taxes  of  1900.  In  January,  1905,  a  tax  deed 
was  issued  to  the  defendant  for  the  property,  which  deed 
was  duly  recorded.  The  notice  of  the  expiration  of  the 
right  of  redemption  was  addressed  to  "Peter  Peterson,  in 
whose  name  assessed  and  taxed,   and  Lampman   Nichols, 
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party  in  posseseion.'^  The  notice  was  signed,  ''James 
Wallace,  Agent  for  Maggie  Wallace,  Owner  and  Holder 
of  Certificate,"  and  the  notice  was  duly  published.  The 
affidavit  of  service  was  as  follows,  so  far  as  material  to 
the  controversy  before  us:  "James  Wallace,  being  first 
duly  sworn,  deposes  and  on  oath  says  that  he  is  the  agent 
of  Mrs.  Maggie  Wallace;  .  .  .  that  he  served  the 
same  on  Peter  Peterson,  the  person  in  whose  name  the 
land  described  therein  is  taxed,  by  causing  said  notice  to 
be  published  three  times  in  the  Stylus,  •  a  newspaper 
printed  and  published  at  Sioux  City."  The  plaintiflF 
alleges  in  his  petition  that,  as  shown  by  the  tax  list  in 
the  office  of  the  county  treasurer  at  the  time  of  the 
service  and  filing  of  said  notice,  said  property  was  taxed 
to  "Peter  Peterson,  Jr.,"  the  plaintiflF,  whereas  it  appears 
that  the  notice  was  served  on  5Teter  Peterson"  as  the 
party  in  whose  name  the  property  was  assessed,  and  that 
because  of  a  failure  of  the  defendant  to  serve  the  person 
in  whose  name  the  property  was  taxed  as  shown  by  the 
tax  list,  and  because  the  notice  which  was  served  was  not 
in  the  form  required  by  law,  the  defendant's  deed  did  not 
cut  oflF  the  plaintiflPs  right  of  redemption.  The  plaintiflF 
also  tendered  the  defendant  the  amount  for  which  the 
property  was  sold  by  the  treasurer  with  all  subsequent 
taxes  and  assessments,  and  with  interest,  penalty,  and 
costs.     The  trial  court  found  for  the  plaintiflF. 

But  two  questions  are  presented  for  our  determina- 
tion. The  first  is  whether  the  service  on  *Teter  Peterson," 
instead  of  on  "Peter  Peterson,  Jr.,"  was  a  sufficient  com- 
I  Taxation- re-  P^iance  with  the  statutc  requiring  the  notice 
ti^/^^wor^*  ^^  ^  served  upon  "the  person  in  whose 
in  names.  name  the  property  is  taxed ;"  and  the  second 
is  whether  the  affidavit  required  by  the  statute  to  com- 
plete the  service  stated  under  whose  direction  the  service 
was  mada  We  think  there  is  nothing  in  the  appellee's 
contention  that  the  notice  should  have  been  addressed  to 
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**Peter  Peterson,  Jr."  In  State  v.  Dankwardt,  107  Iowa, 
704,  we  held  that  an  indictment  was  sufficient  which 
described  a  party  as  'Ttfary  Mahoney,"  when  in  fact  she 
went  by  the  name  of  "Mary  Mahoney,  Jr. ;"  and  said : 
"It  is  well  settled  that  the  terms  ^Jr.'  and  ^Sr.'  are  no 
part  of  a  name.  The  addition  of  the  abbreviation  *Jr.^ 
to  the  name  Mary  Mahoney  added  nothing  thereto,  and 
should  be  regarded  as  surplusage.  Neither  the  omission 
or  the  insertion  of  the  character  after  the  name  should 
be  treated  as  a  variance."  That  case  is  determinative  of 
the  one  at  bar;  for,  if  the  omission  of  the  abbreviation 
was  not  a  material  variance  in  an  indictment,  it  can  not 
be  held  to  be  in  an  action  where  nothing  but  civil  rights 
are  involved. 

The  appellant  does  not  claim  that  the  affidavit  accom- 
panying the  notice  stated  under  whose  direction  the  same 
was   made   in    any   other   way    than   by   stating   that   the 

affiant,  James  Wallace,  served  the  notice  on 
notice:  proof     Pctcr  Petcpson  %y  causing  said  notice  to  be 

published,"  as  therein  stated.  But  he  does 
insist  that  the  statement  quoted  is  a  sufficient  all^ation 
that  the  service  thereof  was  made  under  his  direction  as 
the  agent  of  Mrs.  Wallace.  But  with  this  contention  we 
are  unable  to  agree.  The  statute  provides  (section  1441) 
that  "service  shall  be  complete  only  after  an  affidavit 
has  been  filed  with  the  treasurer,  showing  the  making 
of  the  service,  the  manner  thereof,  the  time  when  and  place 
where  made,  and  under  whose  direction  the  same  was 
made;  such  affidavit  to  be  made  by  the  holder  of  the 
certificate  or  by  his  agent  or  attorney;  .  .  .  which 
affidavit  shall  be  filed  by  the  treasurer,  .  .  .  and 
the  right  of  redemption  shall  not  expire  until  ninety  days 
after  service  is  complete."  The  affidavit  in  question  states 
that  Wallace  was  the  agent  of  Mrs.  Wallace,  and  that 
he  served  the  notice  on  Peter  Peterson  ".  .  .by 
causing   said   notice   to   be    published    three   times,"    etc 
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This  statement  amonnts  to  no  more  than  a  showing  that 
the  affiant  senred  the  notice  by  publioationy  and  it  does 
not  show  under  whose  direction  he  was  acting,  unless 
we  are  to  presume  that  he  was  acting  under  the  direc- 
tion of  hid  principal  But  this  we  can  not  do  because 
the  statute  expressly  requires  that  the  affidavit  state 
under  whose  direction  this  notice  was  served,  and  no  pre- 
sumption may  be  indulged  in.  That  tbe  statement  under 
consideration  is  essential  to  the  validity  of  the  notice  is 
well  settled  in  this  state;  the  latest  pronouncement  on 
the  subject  being  in  Grimes  v.  EUyson,  130  Iowa,  286, 
where  it  is  said:  "As  the  affidavit  of  service  thereof  fails 
to  state  the  place  where  and  under  whose  direction  the 
service  was  made,  we  must  hold  that  it  was  insufficient." 
The  trial  court  reached  the  right  conclusion,  and  its 
judgmeujt  is  affirmed. 


Lew  I.  Stubots,  Appellant,  v.  Nellie  Slocum,  Admin- 
istratrix of  the  Estate  of  W.  W.  Slocum. 


Pleadings:   inconsistent  defenses.     Inconsistent   defenses   may  be 

1  pleaded  in  different  divisions  of  the  same  answer;  so  that  a  de- 
fendant in  an  action  for  breach  of  warranty  may  assert  title  by 
a  conveyance  in  one  division,  and  in  another  may  rely  on  the 
inconsistent  claim  that  no  title  or  right  of  possession  was  trans- 
ferred by  the  conveyance  through  which  the  plaintiff  claims,  and 
that  the  action  is  therefore  barred. 

Covenants:    seisin  and  warranty :   breach:   right  of  action :   limi- 

2  tation.  Where  no  possession  or  right  passes  to  the  grantee 
under  a  conveyance  the  covenants  of  seisin  and  general  warranty 
ace  broken  at  once  and  a  right  of  action  accrues  immediately, 
which « must  be  prosecuted  within  the  ten  year  period  of  limi- 
tation; and  It  IS  immaterial  whether  the  action  is  by  the  imme- 
diate grantee  or  by  those  claiming  under  him. 
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Appeal  from  Polk  District  Court. — IIon.  James  A.  Howe, 

Judge. 

Friday,    May   8,    1908. 

Rehearing   denied,    Thursday,   October   29,    1908. 

Plaintiff  presented  in  the  probate  court  his  claim 
against  the  estate  of  Slocum,  of  which  the  defendant  is 
administratrix,  for  damages  arising  from  breadi  of  the 
covenants  in  a  deed  of  conveyance  of  certain  land  in 
South  Dakota  from  the  decedent  to  plaintiffs  remote 
grantor.  Grounds  of  defense  were  interposed  on  behalf  of 
the  estate,  and  a  trial  being  had  to  a  jury,  the  court  at 
the  conclusion  of  the  evidence,  on  the  motion  of  defendant, 
directed  a  verdict  against  plaintiff.  From  the  judgment 
on  such  verdict,  plaintiff  appeals. — Affirmed, 

E.  E.  Hasner  and  Bailey  &  Slipp,  for  appellant. 

iS.  G.  Van  Auhen  and  Carr,  Parker,  Hewitt  &  Wright, 
for  appellee. 

McClain,  J. — The  covenants  sued  on  were  contained 
in  a  warranty  deed  from  Slocum,  the  decedent,  to  one 
Griswold,  executed  in  1888,  describing  a  tract  of  land 
in  South  Dakota,  in  which  the  grantor  covenanted  that 
he  was  lawfully  seised  of  the  premises ;  that  they  were  free 
from  incumbrances;  that  he  had  good  right  and  lawful 
authority  to  convey  the  same;  and  that  he  would  warrant 
and  defend  the  said  premises  against  the  lawful  claims 
of  all  persons  whomsoever.  By  warranty  deeds  contain- 
ing similar  covenants  the  right  and  title  of  Griswold 
acquired  by  said  conveyance,  if  any  right  or  title  was 
acquired  thereunder,  passed  successively  to  P.  F.  Sturgis 
and  to  the  plaintiff.     Relying  on  these  conveyances  plain- 
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tiff  seeks  to  recover  from  the  estate  of  the  decedent  on 
the  ground  that  decedent  was  not  lawfully  seised  and 
did  not  have  good  right  and  lawful  authority  to  convey, 
it  having  been  determined  in  an  action  to  which  plaintiff 
was  a  party  that  the  decedent  was  not  the  owner  of  the 
premises.  The  defendant  asserted  that  decedent  had  title 
by  conveyance  from  one  Brown,  and  further,  by  way  of 
independent  defense,  that  at  the  time  decedent  executed 
his  conveyance  to  Griswold  he  had  no  title  whatsoever 
in  and  to  the  said  premises^  and  was  not  seised  nor  in 
actual  possession  thereof,  and  that  neither  decedent,  Gris- 
wold, nor  P.  F.  Sturgis  became  seised  or  possessed  of 
said  premises  prior  to  their  respective  conveyances  there- 
of, and  that  plaintiff  at  no  time  became  seised  or  possessed 
of  said  premises  under  and  by  virtue  of  the  deed  of  said 
P.  F.  Sturgis  to  him  or  otherwise,  and  further  that  the 
cause  of  action,  if  any,  for  breadi  of  covenant  in  de- 
cedent's deed  to  Griswold  accrued  immediately  to  Gris- 
wold on  the  execution  of  said  deed,  and  was  barred  by 
the  statute  of  limitations. 

The  evidence  without  conflict  showed  that  at  the 
date  of  the  conveyance  from  Brown  to  decedent  the  land 
described  was  uninclosed  and  unoccupied  and  remained 
in  that  condition  until  1894;  that  about  that  time  which 
was  subsequent  to  the  conveyance  by  Griswold  to  P.  F. 
Sturgis  it  was  inclosed  and  occupied  by  one  McKillop — 
not,  however,  as  it  appears  under  any  authority  from 
Sturgis;  and  that  plaintiff  has  never  had  either  posses- 
sion or  occupancy.  It  further  appears  that  in  1899  an 
action  to  quiet  title  to  the  land  described  in  these  con- 
veyances was  instituted  in  the  proper  circuit  court  of 
South  Dakota  by  one  Troy  against  Brown,  decedent's 
grantor,  and  Griswold,  his  grantee,  to  which  the  plaintiff 
in  the  present  action  became  a  party  by  intervention,  in 
which  action  a  decree  was  entered  finding  the  title  in  fee 
simple  to  be  in  Brown,  and  he  was  awarded  the  right  of 
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possession  as  against  the  plaintiff  in  tjiat  action  and  the 
intervener,  and  this  decree  01:1  appeal  to  the  Supreme 
Court  of  South  Dakota  was  affirmed.  See  Troy  v.  Brown, 
18  S.  D.  11  (19  N.  W.  76).  It  further  appears  from 
the  record  that  decedent  had  notice  of  the  pendency  of 
this  action,  corresponded  with  the  attorneys  who  repre- 
sented intervener  (this  plaintiff)  with  reference  to  proving 
a  conveyance  from  Brovni  to  him,  and  testified  on  the 
trial  as  a  witness. 

It  is  fully  established,  therefore,  by  the  necessary 
evidence  Avithout  conflict  that  decedent  had  no  title  or 
right  to  convey  at  the  time  of  the  execution  of  his  deed 
to  Griswold;  that  Griswold  did  not  take  pos- 
inconsistent  scssiou  of  the  land;  and  that  neither  P.  F. 
Sturgis  nor  this  plaintiff  has  ever  acquired 
any  title  or  possession  under  the  chain  of  title  under 
which  plaintiff  claims.  It  is  contended  for  appellant  that 
defendant  by  asserting  in  one  division  of  his  answer  that 
decedent,  acquiring  title  by  the  original  conveyance  to 
him  from  Brown,  which  title  passed  to  plaintiff,  is  pre- 
cluded from  now  relying  upon  the  claim  that  no  title  or 
possession  passed  by  his  deed  to  Griswold.  But  the 
assertion  that  title  thus  passed  made  in  one  division  of 
the  defendant's  answer  did  not  preclude  her  from  relying 
in  another  division  of  the  answer  on  the  inconsistent 
claim  that  no  title  or  possession  was  transferred  through 
or  under  such  conveyance.  By  express  provision  of  our 
statute  the  defendant  is  entitled  to  set  up  inconsistent 
defenses.  Code,  section  3620;  Herzman  v.  Oherf elder, 
54  Iowa,  83;  Heinrichs  v.  Terrell,  65  Iowa,  25.  The 
case  of  Bums  v.  Chicago,  F.  M.  &  D.  M.  R.  Co.,  110 
Iowa,  385,  is  not  inconsistent  with  this  conclusion.  In 
that  ease  it  was  simply  held  that  the  answer  did  not 
present  inconsistent  defenses  and  that  the  admission  made 
in  one  division  of  the  answer  was  not  negatived  by  any 
matter  alleged  in  the  other. 
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The  specific  complaint  of  plaintiff  in  his  petition  was 

the  breach  of  the  covenants  of  seisin  and  of  good  right 

and  lawful  authority  to  sell  and  convey,  and  as  already 

indicated    it    was    established    by    the    evi- 

a.  Covenants:  •'  ^ 

J^Mintyf  dence  that  decedent  had  no  seisin,  posses- 
Jp^^f**  sion,  title,  or  right  to  convey  at  the  time 
Umitatioiu  ^£  ^Yie  execution  of  his  deed  to  Griswold, 
and  that  neither  Griswold  nor  those  claiming  under  him 
including  plaintiff  have  ever  had  any  seisin,  possession, 
or  title.  Under  these  circumstances  it  is  clear  that  the 
right  of  action  which  plaintiff  now  seeks  to  assert  against 
decedent^s  estate  is  a  right  of  action  which  accrued  to 
Griswold  immediately  on  the  execution  of  the  deed  by 
decedent  to  him.  In  this  state  we  have  adopted  the  rule 
which  is  in  accord  with  the  English  authorities,  but  con- 
trary to  the  decisions  in  several  of  the  States,  that  the  cove- 
nant of  seisin  runs  with  the  land,  and  if  the  grantee  takes 
possession  under  and  by  virtue  of  .the  deed,  although  there 
may  be  a  technical  breach  of  the  covenant  of  seisin  be- 
cause the  grantor  had  no  title,  nevertheless,  as  no  substan- 
tial damage  has  accrued  to  his  grantee  until  he  is  evicted, 
the  statute  of  limitation  does  not  commence  to  run  until 
such  eviction.  In  other  words,  we  have  adopted  as  to  the 
covenant  of  seisin  the  rule  which  is  applied  every\vhere 
as  to  the  general  covenant  of  warranty.  McClure  v.  Dee, 
115  Iowa,  546;  Foshay  v.  Shafer,  116  Iowa,  302;  Wood 
V.  Dvhuque  &  8.  C.  R.  Co.  (C.  C),  28  Fed.  910.  In 
announcing  this  rule  the  court  has  recognized  the  con- 
verse, that  if  no  possession  or  right  passes  to  the  grantee 
under  the  conveyance  then  the  covenants  of  seisin  and 
general  warranty  are  broken  at  once,  and  a  right  of  action 
immediately  accrues  to  the  grantee  which  must  be  prose- 
cuted within  the  statutory  period  of  limitation,  and  it  is 
inunaterial  whether  the  action  is  by  the  immediate  grantee 
or  those  claiming  under  him,  for  no  other  or  different 
right  can  be  asserted  by  way  of  breach  than  that  which 
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accrued  immediately  to  the  first  grantee.  '  This  rule 
was  originally  stated  in  Brandt  v.  Foster,  5  Iowa, 
287,  and  reaffirmed  in  Mitchell  v.  Kepler,  75  Iowa, 
207.  These  cases  are  not  doubted  or  distinguished  in  the 
later  decisions,  but  are  expressly  recognized.  It  is  plain 
therefore  that  Griswold,  direct  grantee  of  the  decedent, 
could  have  maintained  action  against  the  decedent  imme- 
diately on  the  execution  of  the  deed,  and  as  more  than 
ten  years  elapsed  from  that  time  before  this  action  was 
instituted  all  claim  against  decedent  or  his  estate  has 
become  effectively  barrei  Rawle's  Covenants  for  Title 
(4th  Ed.),  section  860;  Wood^s  Limitation  of  Actions, 
section  174;  Hay  den  v.  Patterson,  39  Colo.  15  (88  Pac 
437).  The  judgment  is  affirmed. 
Weaver,  J.,  takes  no  part 


M.  P.  Hall,  as  Trustee  for  the  Use  and  Benefit  of 
Edward  W.  Griffiths,  Jr.,  v.  The  Chicago,  Eook 
Island  &  Pacific  Railway  Company,  Appellant. 

Railroads:  negligent  construction  of  track:  evidence.     Where  it 

1  cannot  be  said  as  a  matter  of  law  that  the  construction  of  a 
railroad  track  is  inadequate  for  the  safety  of  employees,  it  is  com- 
petent, in  an  action  for  negligence  on  that  ground,  for  the  com- 
pany to  show  the  usual  practice  of  other  roads  in  constructing 
their  tracks,  and  the  question  of  negligence  at  the  point  in  ques- 
tion is  for  the  jury. 

Same:  instructions.    Where  the  court  instructed  upon  the  question 

2  of  assumption  of  risk  and  also  told  the  Jury  that  plaintiff  could 
recover  if  it  found  that  he  was  injured  by  the  negligent  mov- 
ing of  the  cars  and  because  of  improper  filling  between  the  ties, 
the  question  of  negligent  construction  of  the  track  was  an  issue, 
and  a  refusal  of  competent  evfdence  on  that  question  was  preju- 
dicial error. 
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Appeal  from  lAnn  District  Court. — Hon.  Milo  P.  Smith, 

Judge. 

Saturday,  AIay  9,  1908. 
Behearing  Denied,  Thuksday,  October  29,   1908. 

Suit  to  recover  damages  for  a  personal  injury.  There 
was  a  verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant appeals. — Reversed. 

Carroll  Wright,  J.  L.  Parrish  and  Grimm,  Trewin  & 
Bobbins,  for  appellant. 

Main  &  Griffiths  and  Dawley  &  Wheeler,  for  appellee. 

Sherwin,  J. — ^Edward  W.  Griffiths,  Jr.,  was  a  brake- 
man  on  one  of  the  defendant's  freight  trains,  and  while 
attempting  to  uncouple  cars  on  a  side  track,  his  right 
foot  was  run  over  and  so  injured  as  to  require  amputa- 
tion. It  was  alleged  that  the  defendant  was  negligent  in 
starting  the  cars  back  without  a  signal  from  Griffiths;  that 
they  were  started  back  without  his  knowledge  and  consent, 
and  without  warning  him;  that  the  roadbed  at  the  point 
of  the  accident  was  defective  because  there  was  not  suffi- 
cient filling  between  the  ties,  thereby  making  it  dangerous 
and  difficult  for  Griffiths  to  perform  his  duties,  and  that 
the  angle  cock  which  he  was  trying  to  turn  when  the  cars 
were  started  back  was  out  of  order;  and  there  was  evi- 
dence tending  to  support  the  several  charges  of  negli- 
gence. The  accident  happened  on  the  main  track,  within 
four  car  lengths  of  the  switch,  and  at  a  point  whore  the 
track  was  frequently  used  for  switdiing  purposes.  The 
evidence  showed  that  the  track  was  what  is  known  as  a 
dirt  filled  track,  and  that  the  filling  between  the  rails  was 
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flush  with  the  tops  of  the  ties  within  about  four  inches 
of  the  rail,  from  whence  it  gradually  sloped  to  the  natural 
surface  at  the  ends  of  the  ties. 

The   defendant    was   not   allowed   to   prove    that    the 

track  was  constructed   according   to   the  usual   custom  of 

railway  companies  in  the  State,  and  the  ruling  is  assigned 

as   error.      We   think   the   testimony   should 

1.  Railroads:  ,  ,  •       i         t^^     •  j» 

negUgent  con-     havo   been  received,      it  is,   of  course,   true 

struction    of  .  -     ,  i    .        t        i.    .  t 

toack:  evi-  that,  if  the  act  tjomplained  of  is  negligent, 
the  usual  custom  of  others  furnishes  no  de- 
fense to  an  action  for  the  wrong  done  by  such  negligence. 
But  where  it  cannot  be  said  as  a  matter  of  law  that  the 
construction  of  a  railroad  track  is  inadequate  for  the 
proper  safety  of  employes,  it  i^  always  competent  to  show 
the  usual  practice  of  other  roads  in  the  construction  of 
tracks.  It  bears  upon  the  question  whether  ordinary  care 
was  used  in  the  particular  instance.  Austin  v.  Ry.  Co., 
93  Iowa,  236;  Wilder  v.  Great  Western  Cereal  Co.,  134 
Iowa,  451;  McKee  r.  Ry,  Co.,  83  Iowa,  616.  The  ques- 
tion whether  there  was  a  negligent  construction  of  the 
track  at  the  point  in  question  was  for  the  jury,  and  hence 
the  evidence  offered  should  have  been  received. 

It  is  said  by  the  appellee,  however,  that  there  was  no 
error  in  rejecting  the  evidence  because  the  question  of  the 
negligent  construction  of  the  track  was  not  submitted  to 

2.  Samb:  in-  ^^®  J^^  ^^  passcd  upou  by  it.     The  court 
structiona.         instructcd  that  it  was  an  issue  in  tho  case, 

and  then  told  the  jury  that  the  plaintiff  might  recover  if 
it  was  found  that  the  engineer  negligently  backed  the 
cars  and  by  reason  thereof,  and  because  of  the  improper 
filling  between  the  ties,  he  was  injured..  In  another  in- 
struction the  jury  was  told  that,  if  Griffiths  knew  the  con- 
dition of  the  track  at  the  place  of  injury,  he  assumed  the 
risk  of  its  imperfections.  It  is  evident,  therefore,  that  the 
court  intended  to  submit  the  question,  and  we  think  it 
was  before  the  jury. 
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A  reversal  is  asked  on  other  points,  but,  as  the  errors 
allied  are  not  likely  to  arise  on  a  retrial  of  the  case,  we 
need  not  discuss  them-  For  the  error  pointed  out,  the 
judgment  is  reversed. 


George  Eoenfbanz  v.  CniCAOo^  Rock  Island  &  Pacific 
EArLWAY  Company,  Appellant. 

Railroads:  necugent  construction  of  track.     It  is  a<^  much   the 

1  duty  of  a  railway  company  to  use  the  required  care  to  make 
a  spur  track  a  reasonably  safe  place  for  an  employee  to  work  as 
it  is  in  the  construction  of  its  main  line,  and  where  it  places  ties 
thereon  in  such  manner  as  to  form  a  trap  for  the  foot  of  a 
brakeman  when  stepping  between  the  rails,  unless  ballasted,  it 
becomes  its  duty  to  fill  between  the  same  with  the  necessary 
ballast  to  meet  the  degree  of  care  required  by  law. 

Same:    assumption    of    risk.      A    brakeman    assumes    the    risk    of 

2  dangerous  conditions  in  the  track  of  which  he  has  knowledge 
or  in  the  exercise  of  reasonable  care  ought  to  know,  but  in  the 
instant  case,  while  plaintiff  may  have  known  of  the  unballasted 
condition  of  the  track,  it  cannot  be  said  from  the  evidence  as 
matter  of  law,  that  he  knew  or  ought  to  have  known  of  the 
peculiar  position  of  the  tics  between  which  his  foot  was  caught. 

Same:  contributory  necugence.     A  brakeman  in   the  performance 

3  of  his  duties  while  switching  cars  may  assume  that  his  signals 
will  be  obeyed,  but  whether  the  engineer  is  required  to  be  at 
all  times  on  the  lookout  and  observe  the  signals  depends  largely 
on  the  circumstances  of  the  particular  case.  Under  the  evidence 
in  the  instant  case  it  is  held  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  as  matter  of  law  in  assuming  that 
his  signal  to  stop  was  observed,  and  in  stepping  in  front  of  a 
moving  car. 

Same:  instruction.     Where   it  was   shown   without  dispute  that  it 

4  was  the  duty  of  the  engineer  to  keep  a  constant  lookout  for 
signals  while  switching,  the  court  correctly  instructed  that  if 
plaintiff  gave  the  stop  signal  in  the  customary  manner  where 
the  view  was  unobstructed  and  could  have  been  seen  by  the 
engineer  if  looking,  and  the  soeed  of  the  cars  was  such  that  by 

Vol.  140  Ia,— 3 
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the  use  of  ordinary  care  they  might  have  been  stopped  within  a 
few  feet,  then  plaintiff  might  assume  that  the  signal  was  seen 
and  the  cars  would  be  stopped. 

Appeal:   review   of   questions    not   urged  below.     Objection   that 

5  charges  of  negligence  are  not  sufficiently  pleaded  to  warrant  sub- 
mission to  the  jury,  when  first  made  on  appeal,  will  not  be  con- 
sidered. 

Negligence:   instruction.     Where  it  was   the  duty  of  an   engineer 

6  to  keep  a  constant  lookout  for  signals  while  switching,  an  in- 
struction authorizing  a  finding  for  plaintiff  if  his  failure  in  not 
seeing  the  signal  or  discovering  plaintiff's  peril  was  the  cause 
of  the  injury,  was  proper. 

Expectancy  of  life:   instruction.     It  is  not  erroneous   to   instruct 

7  the  jury  that  the  expectancy  of  life  of  a  person  the  age  of 
plaintiff  and  in  good  health  was  a  certain  number  of  years, 
where  such  was  the  admitted  fact,  and  the  jury  was  also  told 
that  it  did  not  follow  that  plaintiff  would  live  that  long,  and 
that  all  other  proven  facts  bearing  on  the  matter  should  be 
considered. 

Appeal  from  Emmet  District  Court. — Hon,  D.  F.  Cotle, 

Judge. 

Tuesday,  June  9,  1908. 

Eeheabing  Denied  Thursday,  Octobeb  29,  1908. 

Action  to  recover  for  personal  injuries.  Judgment 
for  the  plaintiff.     The  defendant  appeals.     Affirmed. 

Carroll  Wright,  J.  L.  Parrish,  J.  M.  Parsons  and 
(7.  W.  Crim,  for  appellant 

Mark  J.  Groves  and  /.  0.  Myerly,  for  appellee. 

Sherwin,  J. — The  plaintiff  was  the  head  brakeman 
on  one  of  the  defendant's  freight  trains,  and  he  was  in- 
jured while  assisting  in  switching  at  a  gravel  pit  near  its 
main  line.     A  spur  track  had  been  constructed  from  the 
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main  line  to  the  gravel  pit,  and  it  was  on  this  track  that 
the  plaintiff  received  the  injury  complained  of.  Negli- 
gence was  charged  as  follows: 

That  said  spur  track  had  been  improperly  constructed, 
because  defendant  negligently  laid  and  maintained  two 
railroad  ties  at  such  place  and  in  such  proximity  to  each 
other,  without  properly  filling  the  space  between  them  and 
under  them,  thus  leaving  a  hole  in  such  manner  as  to  ex- 
pose plaintiff  to  the  danger  of  having  his  foot  caught. 
.  .  .  That  said  spur  track  was  negligently  constructed, 
for  the  reason  that  it  was  not  properly  surfaced  or  filled 
in  between  said  ties.  .  .  .  That  the  engineer  and  em- 
ployes in  charge  of  the  engine  failed  to  obey  the  signal 
of  the  plaintiff  to  stop,  and  failed  to  stop  the  said  engine 
and  car  prior  to  the  time  the  plaintiff  was  caught.  That 
the  engineer  and  employes  in  charge  of  the  engine  failed 
to  keep  a  lookout  for  the  plaintiff.  That  the  engineer 
and  employes  in  charge  of  said  engine  proceeded  to  back 
said  engine  and  car  after  the  plaintiff  had  thrown  his 
body  outside  of  the  rails  of  said  track,  and  after  the  break 
beam  had  loosed  his  foot. 

The  plaintiff  had  been  on  the  run  in  question  for 
some  time  prior  to  the  accident,  and  had  frequently  assisted 
in  placing  cars  on  this  spur  track,  and  had  assisted  in  tak- 
ing out  cars  of  ballast  on  several  occasions.  On  the  day 
of  the  accident  the  train,  consisting  of  nineteen  or  twenty 
cars,  reached  the  switch  from  the  north  between  six  and 
seven  o'clock  in  the  evening.  The  second  and  third  cars 
from  the  engine  were  empty  ballast  cars  which  were  to  be 
thrown  down  on  the  spur  track  to  the  gravel  pit.  The 
plaintiff  and  the  other  brakemsan  were  to  set  out  these  two 
cars.  They  uncoupled  the  third  car  from  the  engine  from 
the  balance  of  the  train,  and  the  plaintiff  turned  the 
switch  and  lined  it  up  for  the  spur  track;  the  other  brake- 
man,  Campbell,  staying  on  the  empty  cars  to  cut  them  off- 
The  plaintiff  gave  the  engineer  a  kick  sign  to  shove  them 
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back,  and  they  were  kicked  back  on  the  spur;  the  two 
empty  cars  having  been  uncoupled  from  the  car  next  to 
the  engine.  When  these  two  cars  were  kicked  back  on  the 
spur,  the  engine  and  car  attached  to  it  did  not  go  back  as 
far  as  the  switch,  and  after  the  cars  were  kicked  back  the 
plaintiff  threw  the  switch  back  for  the  main  line,  and  the 
engine  and  car  attached  to  it  moved  back  over  the  switch 
towards  the  cars  still  remaining  on  the  main  line.  The 
two  empty  cars  that  had  been  kicked  down  on  the  spur 
track  stopped  on  a  crossing,  and  it  became  necessary  to 
move  them  further  along.  The  plaintiff  told  the  engineer 
that  they  would  have  to  be  shoved  off  the  crossing,  and  the 
latter  answered,  "All  right,"  and  went  south  on  the  main 
line  beyond  the  switch.  The  plaintiff  then  lined  the  switch 
for  the  spur  track,  and  after  so  doing  walked  down  along 
the  west  side  of  said  trade ;  the  engine  and  the  car  attached 
to  it  following  behind  him.  The  plaintiff  stated  that  the 
knuckle  on  the  north  end  of  the  car  attached  to  the  en- 
gine was  open,  and  that  after  he  had  walked  along  the 
spur  track  a  distance  of  one  hundred  and  thirty-eight  feet 
from  the  switch  target^  and  when  he  was  about  one  hun- 
dred feet  from  the  empty  ballast  cars  standing  on  the 
crossing,  he  stepped  in  front  of  the  moving  car  to  close 
the  knuckle,  and,  while  attempting  to  do  so,  his  foot  was 
caught  between  two  ties  of  the  unballasted  track,  and  that 
he  thereupon  threw  his  body  outside  of  the  rail,  and  his 
foot  was  pulled  from  between  the  ties  by  the  brake  beam. 
He  was  then  dragged  several  feet^  and  a  car  wheel  ran  over 
his  foot.  The  plaintiff  testified  that,  before  stepping  in 
ahead  of  this  moving  car,  he  gave  a  signal  to  the  engineer 
to  stop.  That  his  back  was  at  the  time  towards  the  engi- 
neer, and  he  signaled  with  his  left  hand,  and  did  not  look 
around  to  see  whether  the  engineer  saw  his  signal  or  not 
He  further  testified  that,  after  stepping  in  front  of  the 
moving  car,  he  discovered  that  the  engineer  was  not  at- 
tempting to  stop,  and  that  he  thereupon  tried  to  get  away 
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from  in  front  of  the  car,  and,  while  doing  so,  his  foot 
was  caught  as  stated. 

For  convenience,  we  shall  discuss  the  several  proposi- 
tions relied  upon  by  appellant  for  a  reversal  in  the  order 
of  their  presentation  in  argument  to  us.     It  may  bo  admit- 
Railways-         *^'  ^^^  ^®  purposes  of  this  case,  that  the 
SS^cfion*  of"'    unballasted    condition    of    the    trac*    at    the 
*^^*  point  -of  the  accident  would  not  as  a  matter 

of  law  constitute  negligence;  but,  in  addition  to  this,  the 
evidence  shows  that  the  two  ties  between  which  the  plain- 
tiff's foot  was  caught  were  of  such  shape  and  were  placed 
ini  such  a  position  as  to  form  a  trap  for  the  foot  which 
might  happen  to  step  between  them.  The  law  requires  the 
master  to  use  ordinary  care  to  furnish  a  reasonably  safe 
place  for  the  employe  to  work,  and,  if  the  master  fails  in 
this  respect,  he  is  guilty  of  negligence.  Applying  this 
rule  to  the  appellant,  it  was  as  much  its  duty  to  use  the 
required  care  in  the  construction  of  this  spur  as  in  the 
construction  of  its  main  line  track,  and,  if  the  kind  of  ties 
used  and  the  manner  in  which  they  were  placed  under 
the  rails  required  ballasting  to  meet  the  d^jee  of  care  de- 
manded by  the  law,  it  was  the  appellant\s  duty  to  use  the 
necessary  ballast  Trott  v.  C,  R.  I.  &  P.  Uy.  Co.,  115 
Iowa,  80;  Brooke,  v.  C,  R.  I.  &  P.  Ry.  Co.,  81  Iowa,  604; 
Goodrich  v.  B.,  C.  R.  £  N.  Ry.  Co.,  103  Iowa,  412;  Sarir 
Jcey  V.  Railway  Co.,  118  Iowa,  39. 

It  appears  that  the  spur  track  was  ballasted  for  about 
one  hundred  and  forty  feet  north  of  the  switch  target,  and 
that  the  rest  thereof  was  unballasted ;  and  it  is  undisputed 
that  it  was  unballasted  at  the  point  of  the 
*  sJlJSptio^of  accident  If  it  be  admitted  that  the  plaintiff 
knew  the  condition  as  to  ballast  at  the  point 
of  injury,  it  does  not  necessarily  follow  that  he  assumed 
the  risk  incident  to  the  peculiar  condition  of  the  two  ties 
between  which  his  foot  was  caught  Although  he  may 
have  known  of  the  unballasted  condition  of  the  track  at 
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the  point  in  question,  he  testified  that  he  did  not  know  of 
the  peculiar  trap  formed  by  the  two  ties.  Of  course,  if 
he  ought  to  have  known  this  condition,  he  would  be  charged 
with  actual  knowledge.  The  record,  however,  fails  to 
show  facts  from  which  it  can  be  said  as  a  matter  of  law 
that  he  should  have  known  it  The  question  was  therefore 
for  the  jury.  In  FlocJchari  v.  Coal  Co.,  126  Iowa,  576, 
relied  on  by  appellant^  the  plaintiff  testified  that  he  did 
not  look  to  see  the  condition  of  the  trade,  because  it  was 
not  his  business  to  do  so.  He  had  been  over  the  same  place 
but  a  short  time  before  he  was  injured,  and  could  have 
known  its  general  condition  had  he  paid  any  attention  to 
it  It  is  not  shown  that  this  plaintiff  had  ever  before  had 
an  opportunity  to  observe  the  condition  involved  here,  and 
the  situation  he  was  in  immediately  before  he  was  caught 
did  not  afford  means  of  knowledge. 

The    appellant    with    great    force    contends    that   the 

plaintiff  was  guilty  of  contributory  negligence  in  stepping 

before  the  moving  car  without  knowing  whether  his  signal 

to  stop  had  been  observed  by  the  engineer. 

tributory  neg-     It   is   Said   that  an   engineer  has   so  many 

ligence.  ,  .... 

duties  to  perform  when  runnmg  his  engine 
that  he  cannot  be  expected  to  be  constantly  on  the  lookout 
for  signals,  that  such  fact  was  known  to  the  plaintiff,  and 
that  he  should  not  have  gone  in  front  of  the  car  until  in 
some  way  assured  that  his  signal  was  seen  by  the  engineer 
and  would  be  obeyed.  It  is  the  rule  in  this  State  that  a 
brakeman,  in  the  performance  of  his  duty,  has  the  right 
to  assume  that  a  signal  to  stop  will  be  obeyed.  Steele  v. 
liailroad  Co,,  43  Iowa,  111;  BucTclew  v.  Railroad  Co,,  64 
Iowa,  606 ;  Beems  v.  Railway  Co.,  58  Iowa,  153 ;  Nichols 
V.  Raihvay  Co.,.  69  Iowa,  154;  Berry  v.  Railroad  Co.,  40 
Iowa,  564.  Xone  of  our  cases,  so  far  as  we  are  advised, 
go  to  the  length  of  holding  that  a  signal  must  be  observed 
at  any  and  all  times,  or  that  the  engineer  must  at  all  times 
be  on  the  lookout  for  signals.     This  must  depend  much  on 
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the  circumstances  of  the  particular  case.  In  this  case  it 
would  seem  that  such  lookout  was  not  necessary  at  the 
particular  time  when  the  signal  was  given.  The  engineer 
took  his  engine  and  the  car  attached  to  it  in  on  the  spur 
for  no  other  purpose  than  to  move  the  empty  ballast  cars 
off  of  the  crossing,  and  this  could  be  done  without  coupling 
them.  The  plaintiff  was  caught  about  one  hundred  feet 
from  the  ballast  cars,  so  far  from  them,  in  fact,  that  there 
would  seem  to  be  no  necessity  for  going  in  front  of  the 
moving  car  at  that  place.  But  these  facts  are  not  abso- 
lutely controlling,  for  the  plaintiff  testiiSed  that  it  was  the 
duty  of  the  engineer  to  keep  a  constant  lookout  for  signals 
when  the  crew  was  switching.  If  this  is  true,  the  plaintiff 
was  justified  in  assuming  that  his  signal  would  be  seen, 
because  they  were  then  switching,  and  a  few  feet  one  way 
or  the  other  could  make  no  difference  with  the  requirement 
without  absolutely  destroying  the  safety  of  the  rule.  In 
other  words,  if  the  plaintiff  in  such  cases  has  the  right  to 
assume  that  a  signal  that  is  seen  will  be  obeyed,  he  also 
has  the  right  to  assume  that  his  signal  will  be  seen  if  it 
is  the  engineer's  duty  to  keep  a  constant  lookout  for  signals 
when  switching.  On  the  record  before  us,  it  cannot  be  said 
as  a  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

Complaint  is  made  of  the  following  instruction :  "Upon 
the  question  of  contributory  negligence,  you  are  further  in- 
structed that  if  the  plaintiff  did  give  the  signal  to  stop,  and 
4.  Saicb:  in-         g^^®  ^^  ^^  ^0  usual  or  customary  manner, 
struction.  ^^^  ^^  ^  placo  whcrc   the  view  was  unob- 

structed, and  where  the  engineer  could  have  seen  it  if  he 
had  been  looking,  and  if  the  engine  and  car  were  moving 
at  a  low  rate  of  speed  so  that  the  engineer  by  using  ordi- 
nary care  would  have  stopped  them  in  five  or  six  feet  or 
thereabouts,  then  the  plaintiff  would  have  a  right  to  as- 
sume that  the  signal  would  be  obeyed  and  the  car  stopped 
within  said  five  or  six  feet  or  thereabouts.     But  if  the 
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plaintiff  did. not  give  said  signal,  or  if  he  did  not  give  it 
in  the  usual  manner,  or  if  he  gave  it  at  a  place  where  the 
view  was  obstructed  so  that  the  engineer  could  not  have 
seen  it  if  he  had  been  looking,  then  the  plaintiff  would 
have  no  right  to  assume  that  the  signal  would  be  obeyed 
and  the  car  stopped." 

In  view  of  the  undisputed  evidence  that  it  was  the 
duty  of  the  engineer  to  keep  a  constant  lookout  while 
switching,  we  think  the  instruction  correct. 

Instructions  13,  14,  15,  and  19  are  assailed  for  various 
reasons.  It  is  said  that  the  charges  of  negligence  in  the 
engineer's  failing  to  keep  a  lookout  for  the  plaintiff  and 
Appeal-  re-  ^^  Continuing  to  back  the  engine  after  plain- 
UoiTs^ior"  tiff  ^^^  thrown  his  body  outside  the  rails, 
urged  below.  ^^^  after  the  brake  beam  had  loosened  his 
foot,  were  not  suflS.ciently  pleaded  to  warrant  their  sub- 
mission to  the  jury.  A  sufficient  answer  to  this  position 
is  that  no  objections  were  made  to  these  charges  on  the 
trial.     Moloney  v.  C.  &  N.  W.  i2.,  95  Iowa,  255. 

It  is  further  said  that^  under  these  instructions,  the 
jury  was  authorized  to  find  for  the  plaintiff  if  it  found 
as  a  matter  of  fact  that  the  engineer  did  not  keep  a  lookout 

6.  Negligence:  ^^^  *^®  plaintiff,  Or  that  he  backed  the  en- 
instruction,  gj^^  ^f^^^  ^jj^  plaintiff  threw  his  body  out- 
side of  the  rails,  and  that  these  instructions  as  a  whole 
were  erroneous  because  they  authorized  a  recovery  on  the 
grounds  stated  whether  the  engineer  saw  the  plaintiff's 
peril  or  not  If  it  was  the  duty  of  the  engineer  to  keep 
a  constant  lookout  for  the  plaintiff  while  they  were  switch- 
ing, and  if  his  failure  to  do  so  resulted  in  the  plaintiff's 
injury,  it  can  make  no  difference  whether  the  failure  was 
in  not  seeing  the  signal  to  stop  or  in  not  seeing  the  plain- 
tiff when  he  was  in  a  place  of  extreme  peril.  If  the  engi- 
neer could  easily  have  seen  the  peril  had  he  been  on  the 
lookout,  and  if  it  was  a  part  of  his  duty  to  keep  such  look- 
out,  there  was  negligence   in  not  performing  such   duly. 
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The  doctrine  of  the  last  clear  chance  has  nothing  to  do 
with  the  situation,  because  that  is  only  applied  where  there 
is  no  such  duty,  and  where  the  plaintiff  is  shown  to  be 
also  negligent 

The  instructions  are  also  criticised  because  confusing 
and  too  long.  They  are  rather  long  and  somewhat  com- 
plicated, but,  on  the  whole,  we  think  the  jury  was  not 
misled  by  them. 

The  court  instructed  that  it  appeared  without  dis- 
pute that  the  plaintiff  at  the  time  of  the  injury  was  thirty- 
one  years  of  age,  and  that  the  expectancy  of  life  of  a 
person  of  that  age  and  of  good  health  was 
OF  life:  in-      thirty-four  and  six-tenths  years.     There  was 

stmction.  ,  ,  •  «      i 

no  error  m  so  instructing.  Such  was  the 
admitted  fact,  and  the  court  in  another  instruction  told  the 
jury  that  it  did  not  follow  that  the  plaintiff  would  live  that 
long,  and  that  all  other  facts  and  circumstances  bearing  on 
the  matter,  as  shown  by  the  evidence,  should  be  considered. 
Some  of  the  other  instructions  are  criticised,  but  we  find 
no  error  therein  for  which  there  should  be  a  reversal  The 
judgment  is  afftrmed. 


Otto  Hexom,  Appellant,  v.  The  Knights  of  Maccabees 
OF  THE  World,  Appellees. 

Assessment  Insurance:  forfeiture:  waiver.  Waiver  is  the  relin- 
I  quishment  of  a  known  right,  or  such  conduct  as  warrants  aj^" 
inference  of  such  relinquishment,  and  where  conduct  is  relied 
upon  it  must  appear  that  the  party  claiming  the  benefit  of  the 
waiver  was  induced  to  do  or  omit  that  which  he  would  not 
have  done  or  omitted;  as  where  an  insured  voluntarily  engaged 
in  an  occupation  prohibited  by  the  association,  knowing  that  by 
so  doing  his  policy  would  be  rendered  void,  he  could  not  rely 
on  the  fact  that  the  local  officer  of  the  assessment  association 
thereafter   accepted   assessments   from   him,   whose   duty  it  was 
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to  enter  a  suspension  against  him  and  report  the  same  to  the 
association,  since  his  act  in  so  doing  was  outside  of  his  au- 
thority and  amounted  to  a  fraud;  especially  as  uftder  the  cir- 
cumstances  shown  the  insured  participated  in  the   fraud. 

Same:  estoppel.     A  principal  is  not  estopped  by  the  fraudulent  act 

2  of  his  agent  when  the  fraud  is  known  to  or  participated  in  by 
the  other  party.  Evidence  held  to  show  that  an  insured  knew 
and  participated  in  the  fraud  practiced  by  the  local  collector  of 
an  assessment  association,  in  receiving  and  remitting  assessments 
of  a  member  known  to  have  forfeited  his  insurance  by  a  change 
of  occupation. 

Same:  waivxr.    The  forfeiture  of  an  insurance  certificate  because  of 

3  change  in  occupation  is  not  waived  by  objecting  to  the  claim, 
where  presented  only  on  the  ground  that  when  he  became  a 
member  he  was  in  a  prohibited  business,  the  association  not 
knowing  at  the  time  of  the  change  in  occupation. 


Appeal   from    Winneshiek    District    Court. — Hon.    L.    E. 
Fellows,   Judge. 

Tuesday,  July  7,  1908. 

Rehearing  Denied   Thursday,   October   29,    1908. 

Action  in  equity  to  compel  defendant,  a  fraternal 
beneficiary  association,  to  levy,  collect,  and  pay  over  a 
benefit  assessment  Plaintiff  was  denied  the  relief  prayed, 
and  he  appeals.     Affirmed. 

E.  W.  Cutting,  for  appellant. 

D.  D.  Aitken  and  Hu/rd,  Lenahan  &  Kiesel,  for  ap- 
pellee. 

Bishop,  J. — ^In  December,  1904,  Paul  C.  Hexom  be- 
came a  member  of  the  defendant  association,  and  there  was 
issued  to  him,  by  the  Supreme  Tent,  so-called,  of  the  as- 
sociation,  a   certificate   of   membership,    or   policy,    which 
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provided,  among  other  things,  that  at  his  death  "one 
monthly  rate  on  each  life  benefit  member,  not  exceeding 
in  amount  the  sum  of  one  thousand  dollars  will  be  paid 
as  a  benefit  to  Otto  Hexom,  bearing  relationship  to  him 
of  brother,  .  .  .  provided  he  shall  have  in  every  par- 
ticular complied  with  the  laws  of  said  Supreme  Tent  now 
in  force,  or  that  may  hereafter  be  adopted,"  etc.  On  Jan- 
uary 31,  1906,  said  Paul  C.  Hexom  died,  and,  the  claim 
of  plaintiff  as  his  beneficiary  having  been  rejected  by  the 
defendant  association,  this  action  was  brought.  As  matter 
relied  upon  to  defeat  a  recovery,  there  is  pleaded  by  de- 
fendant certain  of  the  laws  of  the  association,  in  force  at 
all  times,  as  follows: 

Sec.  281.  The  following  persons  shall  not  be  admitted 
to  the  association:  .  .  •  Persons  engaged  as  principal, 
agent  or  servant  in  the  manufacture  or  sale  of  spirituous, 
vinous  or  malt  liquors  as  a  beverage. 

Sec.  282,  Any  member  who  engages  in  a  prohibited 
occupation  shall  thereby  forfeit  all  rights  as  a  life  benefit 
member  of  this  association,  and  this  certificate  shall  thereby 
become  absolutely  null  and  void,  without  action  on  the 
part  of  his  tent  or  of  the  association,  or  of  any  of  the 
officers  thereof,  etc 

Sec.  408.  No  benefit  shall  be  paid  on  account  of  the 
death  or  disability  of  a  member  while  engaged  in  any  pro- 
hibited occupation. 

Sec  243.  The  record  keeper  shall  be  the  Secretary 
and  Treasurer  of  the  Tent,  and  it  shall  be  his  duty :  .  .  . 
(3)  To  receive  from  all  members  the  money  paid  on  all 
monthly  rates  (due  the  first  day  of  each  month),  etc 

Sec  248.  The  record  keeper  shall  not  receive  any 
monthly  rate,  etc,  from  any  member  who  engages  in  a 
prohibited  occupation,  but  shall  enter  the  suspension  of 
such  member  on  the  records  of  the  tent,  and  report  the 
same  to  the  Supreme  Eecord  Keeper,  giving  the  date  and 
cause  thereof. 

The  answer  charges  that  said  Paul  C.  Hexom  on  op 
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about  July  1,  1905,  became  engaged  in  the  business  of  sell- 
ing intoxicating  liquors  as  a  beverage,  and  so  continued 
to  be  engaged  up  to  the  time  of  his  death;  that  by  reason 
thereof,  he,  said  Hexom,  did  not  remain  a  member  of  the 
association  until  the  date  of  his  death,  but  his  certificate 
became  and  was  and  still  is  void  and  of  no  effect.  In  the 
reply  filed,  plaintiff  does  not  put  in  issue  the  allegations 
of  the  answer,  nor  does  he  question  the  sufficiency  thereof 
as  stating  a  defense — complete  on  its  face — to  his  action. 
On  the  contrary,  he  seeks  to  avoid  the  effect  thereof  by 
pleading  matters  in  estoppel.  First,  it  is  alleged  that  on 
June  26,  1905,  said  Hexom  paid  to  the  proper  officers  of 
the  local  tent  of  which  he  was  a  member  the  sum  of  $7.80 
as  full  payment  in  advance  for  all  dues,  assessments,  and 
monthly  rates  due  and  to  become  due  for  the  period  from 
July  1,  1905,  to  February  1,  1906;  that  said  officer,  as 
agent  for  the  association,  retained  said  money,  and  in  mak- 
ing his  monthly  remittances  to  the  Supreme  Tent  included 
therein  for  each  and  every  month  of  said  period  the  sum 
l>rescribed  by  the  laws  of  the  association  as  the  monthly 
rate  and  assessment  due  to  be  paid  by  said  Hexom,  and  that 
this  was  done  with  full  knowledge,  on  the  part  of  said  of- 
ficer, of  the  business  in  which  said  Hexom  was  engaged; 
that  the  defendant  received  and  retained  the  dues,  rates, 
etc.,  so  paid  to  it  each  month,  and  has  not  returned  to  said 
Hexom  nor  to  plaintiff  any  part  thereof.  Second,  it  is 
alleged  that,  when  the  claim  under  the  certificate  in  ques- 
tion was  presented  to  the  defendant  association,  its  board  of 
trustees  took  action  thereon  and  resolved  "that  the  claim 
does  not  appear  to  be  a  valid  one,^'  inasmuch  as  from  cor- 
respondence on  file  it  appeared  that  said  Hexom  was  en- 
gaged in  the  saloon  business  at  the  time  of  his  admission; 
whereas,  in  his  application  he  gave  his  occupation  as  clerk 
in  a  clothing  store.  The  resolution  further  provided  that 
plaintiff  be  notified  accordingly  and  given  permission  at 
a  time  fixed  "to  show  cause  why  this  claim  should  be  al- 
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lowed,  at  which  time  bj  affidavit  as  he  deems  himself  en- 
titled to."  And  plaintiff  says  that  at  the  time  of  said 
action  the  said  board  and  the  defendant  association  had 
full  knowledge  and  information  concerning  the  business 
of  said  Hexom  during  the  period  from  July  1,  1005,  down 
to  his  death.  It  is  then  alleged  that,  relying  upon  the  said 
action  of  the  board  of  trustees,  plaintiff  employed  an  at- 
torney and  caused  to  be  prepared  and  submitted  to  defend- 
ant, at  the  time  fixed,  affidavits  showing  conclusively  the 
correctness  of  the  application  statement.  On  these  facts 
and  on  the  failure  of  defendant  to  rely  upon  a  forfeiture 
of  membership  because  of  the  engagement  by  Hexom  as  a 
member  in  a  prohibited  business,  plaintiff  asserts  that  the 
forfeiture  was  waived,  and  defendant  is  estopped  to  assert 
the  same.  These  are  the  matters  of  controversy  which 
were  submitted  to  the  court  below,  and  on  this  appeal  we 
shall  consider  and  dispose  of  them  in  the  order  of  their 
statement 

I.     Respecting  the  first,  the  evidence  shows  this  state 
of  facts:      That  at  the   time  Paul   C.   Hexom   became   a 
member  of  the  defendant  association  he  was  engaged  in  the 
I  Assessment        clothiug  busiucss.     Early  in  June,  1905,  he 
forfStur?:*        xnado   application   for  a   saloon  license,   and 
***^^''-  about  the  middle   of  that  month  proceeded 

to  fit  up  a  building  or  room  to  be  used  for  saloon  purposes. 
On  July  1,  1905,  he  opened  his  doors  and  thereafter  con- 
ducted a  saloon  business,  selling  intoxicating  liquor,  dowji 
to  the  time  of  his  death.  On  June  26,  1905,  Hexom  paid 
in  advance  to  one  Erickson,  record  keeper  of  the  local  tent, 
the  sum  of  $7.80,  which  sum  was  sufficient  to  meet  all 
monthly  payments  to  become  due  and  payable  to  the  as- 
sociation during  the  period  from  July  1,  1905,  to  February 
1,  1906.  Thereafter  Erickson  paid  out  of  the  same  local 
tent  dues  $1.50,  and  each  month  remitted  to  the  Supreme 
Tent  the  sum  of  $.90.  At  the  time  of  such  deposit  made 
by  Hexom  with  Erickson,  the  latter  did  not  know  what 
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business  the  former  was  engaged  in,  but  later  did  know 
of  the  opening  of  the  saloon,  and  knew  that  Hexom  was 
thereafter  continuously  engaged  in  conducting  the  same. 
Quoting  from  a  stipulation  of  facts,  this  appears:  "That 
at  one  time  before  becoming  engaged  in  the  business  of 
selling  intoxicating  liquors,  said  Hexom  asked  said  Erick- 
son  that,  in  case  he  should  go  into  the  saloon  business  if 
that  would  hurt  his  policy,  and  that  in  reply  Erickson  told 
him  yes,  it  would,  that  if  he  did  his  policy  would  be  void; 
and  that  at  another  time,  after  Hexom  started  in  the  saloon 
business,  Erickson  told  him  he  had  better  drop  out  while 
at  that  work,  and  that  in  reply  Hexom  told'  Erickson  he 
did  not  know  how  long  he  would  be  in  it,  fliat  he  might 
be  in  the  business  only  a  short  time,  and  when  he  quit 
he  would  go  right  on  again.  He  said  he  knew  that  while  in 
the  business  his  policy  was  void."  Erickson  did  not  enter 
the  suspension  of  Hexom  on  the  records  of  the  local  tent, 
nor  did  he  advise  the  Supreme  Tent  officers  of  the  change 
of  occupation. 

We  are  agreed  that  on  the  case  thus  made  the  court 
correctly  ruled  against  the  contention  for  waiver.  A  waiver 
is  the  intentional  relinquishment  of  a  known  right,  or  such 
conduct  as  warrants  an  inference  of  such  relinquishment, 
and,  where  conduct  is  relied  upon  to  constitute  waiver,  it 
must  appear  that  the  insured  was  induced  by  the  associa- 
tion to  do  or  omit  some  act  which  he  would  not  otherwise 
have  done  or  omitted.  3  Am.  &  Eng.  Ency.  1089,  note.  It 
is  not  the  intention  of  the  insurer,  but  the  effect  upon  the 
insured,  which  gives  vitality  to  the  estoppel.  May  on  In- 
surance, section  507.  All  of  our  cases  proceed  on  this 
theory.  Bailey  v.  Association,  71  Iowa,  689;  Tohin  v. 
Society,  72  Iowa,  261 ;  Moore  v.  Conductors,  90  Iowa,  721 ; 
Trotter  v.  Orand  Lodge,  132  Iowa,  513.  In  the  case  be- 
fore us  there  is  no  contention — and  there  could  not  well 
be  in  view  of  the  fact  stipulation  in  the  record — that  Hexom 
engaged  in  the  saloon  business  either  in  ignorance  of  ihe 
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prohibitory  law  of  the  association  on  the  subject,  or  in  reli- 
ance upon  any  custom,  practice,  or  conduct  on  the  part  of 
the  association,  its  officers  or  agents,  whereby  he  was  in- 
duced to  believe  that  his  rights  as  a  member  would  not  be 
jeopardized  thereby.  He  knew  that  the  business  in  which 
he  was  about  to  engage  was  on  the  prohibited  list,  and  that 
the  penalty  of  engaging  therein  was  a  forfeiture  of  his 
membership,  and  he  acted  in  the  premises  solely  on  his 
own  motion  and  responsibility.  In  this  situation,  and 
giving  force  to  the  law  of  the  association,  as  we  should,  it 
is  clear  that  the  moment  Hexom  opened  the  door  of  his 
saloon  for  business  he  stood  suspended  from  all  the  rights 
of  membership  in  the  association.  So  far  there  is  no  dis- 
pute in  the  authorities.  Holiday  v.  Association,  103  Iowa, 
178;  Mortensen  v.  Association,  124  Iowa,  277;  Schmidt 
V.  Maccabees,  97  Wis.  628  (73  N.  W.  22);  Abell  v. 
Woodmen,  96  Minn.  494  (105  N.  W.  65);  Bacon  on 
Benefit  Societies,  section  326. 

From  this  it  follows  that,  to  make  out  a  case  of 
waiver,  plaintiflf  is  driven  to  depend  upon  the  conduct  of 
the  local  record  keeper,  Erickson,  in  retaining  the  deposit 
of  money  in  his  hands,  and  making  monthly  remittances 
therefrom  to  the  supreme  office  of  the  association,  after 
it  became  known  to  him  that  Hexom  had  embarked  in  the 
saloon  business.  That  out  of  this  no  waiver  arose  we  think 
is  clear.  To  begin  with,  every  lawyer  knows  that  a  prin- 
cipal is  not  bound  by  any  act  of  his  agent  done  in  excess 
of  the  authority  granted  to  such  agent  This  is  the  gen- 
eral rule,  and  in  every  case  reported  in  the  books,  making 
a  departure  therefrom,  it  will  be  found  that  the  unauthor- 
ized act  was  within  the  apparent  scope  of  the  agent's  au- 
thority, and  the  circumstances  thereof  were  such  as  to 
work  an  estoppel.  Now,  here,  as  we  have  seen,  the  author- 
ity vested  in  Erickson,  as  record  keeper,  was  limited  to  the 
receipt  of  monthly  rates,  assessments,  etc.,  due  from  the 
members  of  the  local  organization  in  good  standing,  and  to 
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forward  the  same  to  the  supreme  record  keeper,  and  it 
was  his  duty  to  enter  the  suspension  of  all  members  en- 
gaging in  a  prohibited  occupation,  and  make  report  thereof 
to  the  supreme  office  of  the  association.  When  therefore 
he  accepted  from  Hexom,  standing  in  suspension,  monthly 
rates  and  assessments — and  this,  in  effect,  he  did  by  ap- 
propriating from  the  moneys  deposited  with  him  an  amount 
sufficient  to  pay  such  rates  and  assessments — ^he  not  only 
acted  outside  of  the  limits  of  his  authority,  but,  as  we  think, 
his  acts  amounted  to  a  fraud  upon  the  association  whose 
officer  or  agent  he  was.  Under  other  circumstances,  per- 
haps, this  might  not  be  conclusive  of  the  rights  of  Hexom 
and  his  beneficiary;  but,  in  view  of  the  facts  shown  in 
the  record,  we  think  Hexom  was  a  party  to  the  fraud,  and, 
this  being  true,  there  is  no  possible  ground  on  which  the 
contention  for  waiver  can  be  made  to  rest  Whether  or 
not  as  matter  of  fact  Hexom  knew  that  Erickson  was 
making  monthly  remittances  from  the  deposit  fund  to  the 
supreme  office  is  not  disclosed  by  any  evidence  directly 
addressed  to  the  point;  but  counsel  for  plaintiff  say  that 
he  did  know,  and  we  think  it  fairly  inferable  from  the  evi- 
dence that  such  was  the  fact.  If,  then,  the  conduct  of 
Erickson  amounted  not  only  to  a  breach  of  duty,  but  to 
fraud,  and  Hexom  was  advised  thereof — and  more  espe- 
cially if  he  became  a  party  thereto — there  is  no  theory  on 
which  he  could  advantage  himself  from  the  fact  of  the 
payments  made,  or  on  which  his  beneficiary  can  convert 
the  same  into  a  defensive  shield  as  against  a  declaration 
and  claim  of  forfeiture. 

It  is  elementary  that  a  principal  cannot  be  estopped 
by  the  fraudulent  acts  of  his  agent,  where  the  fraud  is 
known  to   or   participated   in   by  the   other  party   to   the 
2.  Same:  estop-      coutract     In  such  cascs  the  knowledge  of  the 
^^'  agent  is  not  the  knowledge  of  the  principal, 

nor   is    the    principal   bound   by   the    tainted    transaction. 
Hummel  v.  BanJc,  75  Iowa,  689 ;  Steel  Co.  v.  County,  126 
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Iowa,  606;  Van  Buren  County  v.  Surety  Co.,  137  Iowa, 
490. 

A  simple  analysis  of  the  evidence  will  make  clear  the 
fraud  and  the  participation  of  the  insured  therein.  Hexom 
made  the  deposit  with  Erickson  after  he  had  formed  his 
plan  to  engage  in  the  saloon  business.  At  the  time,  he 
knew  of  the  prohibition  contained  in  the  law  of  the  asso- 
ciation. We  say  this  because  every  member  of  such  an 
association  is  presumed  to  know  the  laws  thereof  in  force 
during  the  period  of  his  membership.  Hobbs  v.  Associa- 
tion, 82  Iowa,  107;  Fitzgerald  v.  Association,  106  Iowa, 
457.  He  made  the  deposit  without  disclosing  his  purpose 
to  ^igage  in  such  business,  and  from  this  it  is  not  difficult 
to  reach  the  conclusion  that  he  expected  the  monthly  rates, 
etc.,  to  be  forwarded  by  Erickson,  notwithstanding  the  law 
of  the  associatron  on  the  subject.  Later  he  talked  with 
Erickson,  and,  on  being  told  that  he  had  better  drop  out, 
he  replied  *Tie  might  be  in  the  business  only  a  short  time, 
and  when  he  quit  he  could  go  right  on  again."  Here  is 
plainly  evinced  a  proposal  that  monthly  remittances  should 
be  kept  up  by  Erickson,  and  that  the  supreme  officers  of 
the  association  should  not  be  advised  of  the  change  of  oc- 
cupation. This  latter  we  must  conclude,  because  confessedly 
it  was  well  understood  by  both  Hexom  and  Erickson  that, 
if  knowledge  of  the  situation  should  reach  the  supreme  of- 
fice, the  payments  would  be  refused,  and  a  cancellation 
of  the  certificate  ordered.  As  a  result  of  the  conference, 
Hexom,  knowing,  as  he  says,  that  his  policy  was  void,  left 
his  deposit  money  in  the.  hands  of  Erickson,  and  the  lat- 
ter, knowing  also  that  under  the  law  the  policy  was  no 
longer  in  force,  continued  to  make  remittances,  and  did 
not  communicate  to  his  superior  officers  a  word  respecting 
the  altered  situation.  In  the  light  of  this  no  other  con- 
clusion can  be  reached  than  that  the  course  pursued  was 
mutually  planned,  and  that  what  was  done  in  fulfillment 
thereof  was  mutually  assented  to,   and  no  one  can  doubt 

Vol,  140  I  A. — 4 
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but  that  the  plan  and  what  was  done  under  it  contemplated 
a  fraud  upon  the  association. 

The  fact,  as  conceded,  that  defendant  has  not  yet  re- 
turned, or  offered  to  return,  the  money  received  by  it, 
cannot  avail  plaintiff  anything.  ,  We  may  agree  with  counsel 
that,  upon  discovering  the  fraud,  it  became  defendant's 
duty  to  make  return  of  the  money;  but  it  could  only  do 
so  to  the  person  legally  entitled  thereto.  Plaintiff  does 
not  show  that  he  has  any  right  of  recovery.  At  the  time 
the  fraud  was  discovered  Paul  C  Hexom  was  dead,  and 
an  offer  to  return  could  not  very  well  be  made  to  him,  and, 
as  far  as  appears,  he  has  no  legal  representative  to  whom 
return,  or  offer  to  return,  can  lawfully  be  made.  In  this 
situation,  defendant  cannot  be  charged  with  having  con- 
doned the  fraud  or  waived  the  forfeiture. 

II.  Coming  now  to  the  second  gr6und  of  waiver 
contended  for,  it  may  be  disposed  of  in  brief.  The  argu- 
ment for  appellant  here  assumes — and  it  has  no  other  basis 
—that  defendant  had  full  knowledge  at  all 
3.    ame:     ver.     ^^^^  ^^  ^^^  change  in  Hexom's  occupation. 

From  what  has  been  said  in  the  preceding  division  of  this 
opinion,  it  follows  that  the  assumption  is  not  warranted. 
The  defendant  did  not  become  bound  by  the  knowledge 
of  its  agent  acting  in  fraud  of  its  risrhts.  Conceding  for 
the  moment  that  a  waiver  might  arise  out  of  matter  such 
as. here  plaintiff  relies  upon,  still,  as  the  case  stands,  the 
proof  shows  that  defendant  did  not  know  of  the  change 
in  occupation  at  the  time  when  affidavits  were  called  for 
respecting  Hexom's  occupation  -as  of  the  date  when  he 
made  his  application  for  admission  to  membership,  and, 
as  it  did  not  then  know,  it  cannot  be  held  to  be  a  waiver. 
All  the  books  agree  that  knowledge  of  a  right  is  essential 
to  a  waiver  thereof. 

The  conclusion  expressed  must  lead  to  an  approval 
of  the  judgment.     Affirmed. 
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James  Boss^  Maegaeet  Massy>  Walter  W.  Eoss,  John 
M.  Ross  and  Susan  Habdt,  Contestants,  Appellants, 
V.  RoBEET  Ross  and  Boyson  Ross,  Proponents,  Ap- 
pellees. 

Wills :  competency  op  attorney  as  a  witness.    An  attorney  for  the 

1  proponents  of  a  wiU  is  competent  to  testify  in  their  behalf  in 
regard  to  the  drawing  of  a  prior  will  for  testator,  and  to  the  cir- 
cumstances Connected  with  its  execution;  his  relationship  to  the 
proponents  being  material  only  as  affecting  the  weight  to  be 
given  his  testimony. 

Incompetent  eyidence:  motion  to  strike.    Matters  which  are  sought 

2  to  be^  injected  into  the  record  on  cross-examination  by  nonre- 
sponsive  answers  should  be  stricken  on  motion,  especially  where 
the  subject  matter  of  the  testimony  cannot  be  elicited  from  the 
witness  because  relating  to  a  communication  with  one  since 
deceased. 

Same:  redirect  examination.    A  witness  who  is  by  statute  incom- 

3  petent  to  testify  to  certain  facts  on  direct  examination  cannot 
be   interrogated   concerning   such    facts   on   redirect. 

Wills:  BURDEN  OP  proof:  physical  infirmity  of  testator:  instruc- 

4  TioNs.  The  only  burden  resting  upon  the  proponents  of  a  will 
in  the  first  instance  is  to  show  its  due  execution  and  attesta- 
tion; and  while  it  is  proper  for  contestants  to  show  testator's 
defective  eyesight  or  any  other  mental  or  physical  impairment 
for  the  purpose  of  establishing  incapacity,  fraud  or  undue  influ- 
ence, and  that  testator  did  not  understand  the  contents  of  the 
instrument  he  was  signing,  still  these  things  are  not  important  in 
making  a  prima  facie  case  for  proponents,  nor  do  they  change 
the  rule  as  to  the  burden  of  proof  in  that  particular. 

Wills:    DISCRIMINATION    AMONG    HEIRS:     UNSOUNDNESS    OF    MIND:     TN- 

5  STRUCTiON.  If  a  testator  of  sound  mind  had  formed  a  dislike 
and  ill-will  toward  some  of  his  children  and  for  that  reason 
discriminated  against  them  in  his  will,  the  fact  that  he  was  mis- 
taken in  his  judgment  and  arrived  at  a  wrong  conclusion  would 
not  invalidate  the  will,  but  the  same  should  be  considered  on  an 
issue  involving  his  unsoundness  of  mind. 
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Mental  incapacity:  undue  influence:  evidence:  instruction.     An 

6  instruction  that  neither  the  testator's  age  nor  the  character  or 
extent  of  his  property  are  evidence  of  mental  infirmity  or  undue 
influence  was  proper,  especially  when  considered  with  another 
instruction  that  unless  the  will  was  fairly  made,  emanated  from 
a  free  will  and  accorded  with  testator's  intentions  previously 
declared  it  ought  not  to  be  upheld. 

Will  contest:  undue  influence:  unsoundness  of  mind:  evidence. 

7  On  the  questions  of  undue  influence  and  unsoundness  of  tes- 
tator's mind  the  evidence  is  reviewed  and  found  to  be  in  con- 
flict, but  amply  sufficient  to  support  a  verdict  for  proponents  and 
is  not  disturbed,  especially  as  the  trial  court  added  a  like  conclu- 
sion by  overruling  a  motion  for  new  trial. 

Appeal  from  Plymouth  District   Court. — ^Hon.   Wm. 
Hutchinson,  Judge. 

Thursday,  October  29,  1908. 

This  is  a  contest  over  the  will  of  Duncan  Ross,  de- 
ceased. It  is  claimed  that  testator  was  unsound  of  mind 
when  he  made  the  will,  and  that  the  same  was  tlio  result 
of  fraud  and  undue  influence  exercised  by  Boyson  and 
Robert  Ross  and  other  persons  unknown.  Defendants  are 
beneficiaries  under  the  will,  and  they  were  also  named  as 
executors,  and  as  such  they  offered  the  will  for  probate. 
Under  the  issues  joined  the  case  was  submitted  to  a  jury, 
resulting  in  a  verdict  and  judgment  for  proponents  and 
an  order  admitting  the  will  to  probate.  Contestants  ap- 
peal.    Affirmed, 

McDuffie  £  Keenan  and  F.  W.  Sargent,  for  appellants. 

Shull,  Farnsworth  &  Sammis  and  E,  C.  Ericson,  for 
appellees. 

Deemer,  J. — Duncan  Ross  died  in  Plymouth  County, 
Iowa,    April   21,    1906,   having   made   what   purported    to 
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be  his  last  will  and  testament  on  the  6th  day  of  January, 
1905.  He  was  something  like  ninety-five  years  of  age 
when  he  died,  and  left  surviving  five  sons,  James,  Boyson, 
Robert,  Walter  W.,  and  John  M.  Ross,  and  two  daughters, 
Margaret  Masscy  and  Susan  Hardy.  Jessie  Ross,  another 
daughter,  who  married  one  Smith,  died  many  years  before 
testator's  death,  leaving  a  large  family  of  children.  Dan 
Ross,  another  son,  died  unmarried  in  the  year  1871,  and 
Duncan  Ross,  Jr.,  another  son,  died  before  the  testator, 
leaving  nine  children  surviving.  By  the  terms  of  the  will 
deceased  devised  to  his  sons  Boyson  and  Robert  proper^ 
valued  at  $57,000,  and  some  other  property,  the  value  of 
which  is  not  shown.  To  his  son  Walter  he  devised  one 
hundred  and  sixty  acres  of  land  worth  something  like 
$9,000;  to  his  son,  John  M.  Ross,  apd  his  daughter,  Susan 
Hardy,  he  devised  property  worth  $9,900,  and  to  the  nine 
children  of  his  son,  Duncan,  Jr.,  he  devised  land  worth 
about  $4,000.  To  his  sons  Boyson  and  Robert  he  be- 
queathed personal  property  amounting  to  $14,000  to  each; 
to  John  M.  Ross  and  Susan  Hardy  each  $6,000.  To  James 
Ross  and  the  nine  children  of  Dimcan,  Jr.,  he  bequeathed 
each  the  sum  of  $10.  To  the  children  of  his  deceased 
daughter,  Jessie  Smith,  and  to  Margaret  Massey  he  be- 
queathed the  sum  of  $1.  The  residue  of  his  estate,  both 
real  and  personal,  he  devised  and  bequeathed  in  equal  por- 
tions to  his  children  Boyson,  Robert,  and  John  M.  Ross 
and  Susan  Hardy.  The^  value  of  deceased's  entire  estate 
was  approximately  $120,000.  Robert  and  Boyson  Ross 
were  named  as  executors,  and  as  such  filed  the  will  for 
probate.  Contestants  named  in  the  caption  filed  objections 
to  the  probate  of  the  will,  the  material  parts  of  which 
read  as  follows:  "First,  said  pretended  will  was  not  ex- 
ecuted and  published  by  said  Duncan  Ross;  second,  that 
at  the  date  of  the  pretended  execution  of  said  will  the  said 
Duncan  Ross  was  of  unsound  mind,  and  mentally  and 
physically  incapacitated  to  make  a  valid  will;  third,  that 
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said  pretended  will  was  procured  and  executed  through 
fraud,  duress,  and  undue  influence,  exercised  upon  said 
decedent  by  the  defendants,  Boyson  Ross  and  Robert  Ross, 
and  other  persons  whose  names  are  at  the  present  time 
unknown  to  plaintiffs,  and  so  contestants  aver  that  said 
paper  is  not  the  valid  will  of  said  decedent,  Duncan  Ross, 
and  should  not  be  admitted  to  probate/'  Two  trials  were 
liad  of  the  issues  so  tendered,  the  first  resulting  in  a  dis- 
agreement of  the  jury,  and  the  second  in  a  verdict  for  pro- 
ponents, and  the  will  was  duly  admitted  to  probate.  For 
some  years  prior  to  his  demise  Duncan  Ross  had  suffered 
from  a  cancer  of  the  heel,  which  finally  resulted  in  his 
death.  And  it  is  claimed  that  at  the  time  of  the  making 
of  the  will  testator  was  afflicted  with  senile  demenlia,  and 
was  mentally  incapacitated  from  making  a  valid  will.  It 
is  also  contended  that  the  will  was  the  result  of  undue 
influence  exercised  by  Boyson  and  Robert  Ross  and  others, 
and  that  the  same  was  obtained  through  fraud  practiced 
upon  him.  The  appeal  challenges  certain  rulings  of  the 
trial  court  on  the  admission  and  rejection  of  testimony, 
certain  of  the  instructions  given  to  the  jury,  the  ruling 
on  the  motion  for  a  new  trial,  and  also  the  sufficiency 
of  the  testimony  to  support  the  verdict.  To  such  of  these 
matters  as  are  deemed  important  we  shall  now  give  at- 
tention. 

E.  C.  Ericson,  one  of  the  proponents'  attorneys,  took 
the  witness  stand  on  behalf  of  his  clients,   and  over  con- 
testants' objections  was  permitted  to  testify  regarding  the 
I  Wills- com-       Writing  of  a   will  for  Duncan  Ross  in  the 
S^ney'as^a'     J^^^  1903,  and  the  circumstances  connected 
witness.  ^j^j^  ^^  execution  of  the  will.     In  this  there 

was  no  error.     The  fact  that  he  was  then,  or  had  thereto- 
fore been,  of  counsel  for  proponents  was  a  matter  to  be 
considered  by  the  jury;  but  such  fact  did  not  render  the 
witness  incompetent.     Alger  v.  Merritt,  16  Iowa,  121. 
Walter  Ross,  one  of  the  contestants,  was  a  witness  on 
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his  own  behalf,   and  on  cross-examination  by   proponents' 
counsel  he  was  asked  what  the  agreement  was  between  him- 
self   and    the    deceased    regarding    the    rent 
evidence:  mo-     he  was  to  pav  for  what  was  known  as  the 

tion  to  strike.  -r»  ,,  i  •    i        i 

Wamsley  rarm,  to  which  the  witness  an- 
swered: "Well,  I  might  say  I  went  to  him  and  told  him 
if  he  would  rent  it  to  me  for  three  or  five  years,  at  the 
same  terms  I  had  it  before,  for  five  hundred  and  fifty,  that 
I  would  break  it  up  and  get  it  into  shape  to  farm.  ^Why,^ 
he  says,  'I  will  have  to  have  more  than  that,'  but  he  says, 
'You  stay  there,  and  do  the  right  thing  with  me,  and  see 
that  I  get  my  share  out  of  these  other  farms,'  he  said,  'and 
I  will  do  the  right  thing  with  you  while  you  stay  on  this 
farm,  and  when  I  am  done  with  it,  it  will  be  yours.'  And 
so  when  I  got  ready  to — "  Here  the  witness  was  inter- 
rupted, and  on  motion  of  defendants'  counsel  the  answer, 
so  far  as  it  related  to  what  the  father  told  him,  was  stricken 
out,  because  incompetent  under  the  statute,  and  not  re- 
sponsive to  the  question.  Tliis  ruling  was  clearly  within 
the  discretion  of  the  trial  court,  and  was  not  prejudicially 
erroneous.  If  a  witness  on  cross-examination  attempts  to 
inject  matters  into  the  case  through  answers  which  are  not 
responsive  to  an  interrogatory,  the  matter  should  be  stricken 
on  motion;  and,  if  the  trial  court  strikes  such  matter  out, 
the  other  side  has  no  right  to  complain,  especially  w^here, 
as  here,  the  subject-matter  of  the  testimony  cannot  be 
elicited  from  the  witness  because  of  some  statutory  inhibi- 
tion. This  witness,  being  interested  and  a  party  to  the 
case,  could  not  give  any  testimony  as  to  any  personal  com- 
munication or  transaction  with  his  father,  now  deceased, 
for  the  action  is  against  the  executors  under  the  will.  See 
Code,  section  4604,  and  annotations  thereunder.  After  the 
cross-examination  had  closed,  contestant  attempted  to  bring 
out  the  same  matter  on  re-examination,  but  was  prevented 
from  so  doing  by  the  trial  court's  ruling  sustaining  objec- 
tions to  the  questions  propounded.     In  view  of  the  ruling 
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made  on  the  cross-examination  of  the  witness,  it  is  mani- 
fest that  there  was  no  error  here.  The  matter  inquired 
about  was  not  proper  re-examination,  and  contestants  could 
not  offer  such  testimony  in  the  first  instance  by  reason  of 
the  provisions  of  the  statute  referred  to. 

Contestants  also  asked  their  witness  on  re-examination 
as  to  whether  his  father  talked  intelligently  and  under- 
standingly  about  his  business  matters  in  his  dealings  with 
4.  Same:  re-  him,  and  also  as  to  the  various  subjects  upon 
ination.  which    his    father    talked,    the   manner    and 

method  in  w^hich  he  carried  on  his  conversations,  etc.  Ob- 
jections to  these  questions  as  not  proper  re-examination, 
and  as  incompetent  were  sustained.  In  this  there  was  no 
error  of  which  contestants  may  properly  complain.  The 
trial  court  has  a  large  discretion  in  rulings  on  objections 
to  questions  as  being  not  re-examination.  The  testimony 
was  not  offered  in  chief,  and  if  it  had  been,  it  would  have 
been  objectionable,  for  reasons  already  stated.  There  was 
no  prejudicial  error  in  rulings  on  the  admission  and  re- 
jection of  testimony. 

II.  The  trial  qourt  gave  these  a&  its  fourth,  fifth, 
and  sixth  instructions: 

Par.  4.  The  statute  of  this  State  provides  that  any 
person  of  full  age  and  sound  mind  may  dispose  by  will  of 
all  his  property  except  what  is  sufficient  to  pay  his  debts, 
or  what  is  allowed  as  a  homestead,  or  otherwise  given  by 
law  as  privileged  property  to  his  wife  and  family.  That 
the  will  must  be  witnessed  by  two  competent  witnesses, 
signed  by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  express  direction,  and  must  be  in  writing. 
You  are  instructed  therefore  that  the  burden  of  proof  in 
the  first  place  rests  upon  the  proponents,  that  is,  the  par- 
ties seeking  to  have  the  will  established,  to  show  by  the 
evidence  that  at  the  time  of  the  execution  of  the  will  in 
question  the  testator,  Duncan  Ross,  was  of  sound  mind, 
that  he  signed  said  instrument  as,  and  for,  his  last  will 
and  testament,  and  that  such  will  was  witnessed  by  two 
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competent  witnesses;  and  it  is  primarily  sufficient  if  the 
statute  is  shown  to  have  been  substantially  complied  with 
in  this  respect. 

Par.  5.  If  the  proponents  have  therefore  satisfied 
you  that  the  instrument  in  evidence,  marked  ^Exhibit  A,' 
is  the  last  will  and  testament  of  Duncan  Ross,  and  that  he 
executed  the  same,  and  that  at  the  time  of  the  execution 
thereof  he  was  of  sound  mind,  and  that  he  signed  the  in- 
strument as  and  for  his  last  will  and  testament,  and  that 
ho  signed  the  same  in  the  presence  of  two  or  more  com- 
petent witnesses,  and  that  the  signing  and  execution 
thereof  was  witnessed  by  two  or  more  competent  wit- 
nesses, or  that  it  was  signed  by  some  person  in  the 
presence  of  the  testator  and  by  his  express  direction, 
and  that  the  persons  so  witnessing  the  signing  of  the  will 
by  the  testator  signed  the  same  as  witnesses,  in  the  presence 
of  the  testator  and  in  the  presence  of  each  other,  then  you 
should  find  the  will  to  be  the  last  will  and  testament  of 
the  testator,  and  that  the  same  should  be  admitted  to  probate 
in  this  court,  and  say  so  by  your  verdict. 

Par.  6.  The  contestants  claim  that  at  the  time  the 
will  was  executed  by  said  Ihincan  Ross,  if  the  same  was 
executed  by  him,  he  was  of  unsound  mind  and  mentally 
incapacitated  to  make  a  valid  will,  and  that  the  same  was 
procured  by  fraud  or  undue  influence.  Now  on  this  ques- 
tion you  are  instructed  that  the  burden  of  proof  rests  upon 
the  contestants,  and  that  they  must  establish  this  claim  by 
a  preponderance  of  the  evidence  before  they  can  defeat  the 
will  on  these  grounds,  or  either  of  them.  If  the  contestants 
have  satisfied  you,  as  aforesaid,  that  the  testator  at  the 
time  of  the  making  of  "the  will  was  of  unsound  mind ;  that 
he  was  not  in  possession  of  his  mental  faculties  so  as  to 
comprehend  the  effect  and  nature  of  the  instrument,  and 
to  be  able  to  make  disposition  of  his  property  with  under- 
standing and  reason;  or  if  you  find  that  the  instrument 
purporting  to  be  the  last  will  of  the  said  Duncan  Ross  was 
caused  to  be  executed  by  fraud  or  undue  influence —  then 
you  should  find  the  instrument  invalid  as  a  will,  and  that 
the  same  is  not  the  last  will  and  testament  of  the  said 
Duncan  Roes. 

The   fourth    and   the   fifth    are   challenged   on    these 
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grounds:     It  appears  from  the  testimony  that  at  the  time 

the  will  was  executed  testator's  eyesight  was  so  impaired 

„,,        ^  that  he  could  not  read  the  instrument,  and 

4.  Wills:    bur-         ...  , 

physicai^'^^^'*  it  is  claimed  that  it  was  incumbent  on  the 
ustSi?,  hf-  proponents  to  show,  in  addition  to  the  mat- 
structions.  ^^^^  mentioned  in  the  instructions,  that  the 

will  was  read  over  to  the  testator,  or  that  he  was  in  some 
manner  informed  of  its  contents.  It  is  also  contended  that 
the  sixth  instruction  was  erroneous,  for  the  reason  that  it, 
in  effect,  withdrew  from  the  consideration  of  the  jury  the 
defective  condition  of  testator's  eyesight,  which  matter 
should  have  been  considered  on  the  issue  of  his  capacity 
to  make  a  valid  will.  It  is  further  argued  that  instruction 
six  is  also  erroneous  because  it  cast  the  burden  on  the  con- 
testants to  prove  that  deceased  was  unsound  of  mind  at 
the  time  he  made  the  will.  Abstractly  considered,  the  in- 
structions are  undoubtedly  correct.  The  only  burden  rest- 
ing on  proponents  in  the  first  instance  was  to  show  the  due 
execution  and  attestation  of  the  will.  Mallow  v.  Walker, 
116  Iowa,  238;  Marshall  v.  Hanhy,  115  Iowa,  318; 
Fothergill  v.  Fothergill,  129  Iowa,  93;  Parker  v.  Lam- 
hertz,  128  Iowa,  496. 

The  only  question  left  in  this  connection  is,  does  the 
fact  of  testator's  impairment  of  sight  change  the  rule? 
Both  reason  and  authority  call  for  a  negative  answer  to 
this  proposition.  It  was  undoubtedly  competent  for  con- 
testants to  show  defective  eyesight,  or  any  other  mental 
or  physical  impairment,  as  bearing  upon  the  issues  of 
mental  incapacity,  fraud,  and  undue  influence,  and  for 
the  purpose  of  showing  that  decedent  did  not  know  or 
understand  the  contents  of  the  instrument  he  was  signing 
as  and  for  a  last  will  and  testament,  and  the  trial  court 
so  instructed  in  the  other  paragraphs  of  its  charge.  But 
as  bearing  upon  the  matters  which  proponents  were  re- 
quired to  establish  to  make  out  a  prima  facie  case,  this 
impairment  of  the  sense  of  sight  was  not  important,  nor 
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does  this  fact  change  the  rule  as  to  the  burden  of  proof. 
If  the  will  was  executed  according  to  the  formalities  re- 
quired by  law,  the  presumption  in  the  first  instance  is 
that  it  was  read  to  testator,  or  that  he  was  otherwise  ac- 
quainted with  its  provisions.  The  testimony  shows  be- 
yond all  question  that  the  instrument  was  signed  by  the 
testator  in  person,  and  it  bears  upon  its  face  evidence  of 
proper  attestation.  This  matter  is  fully  covered  in  1 
Underbill  on  Wills,  sections  18-141.  See,  also.  In  re 
Smith's  Will  (Sur.),  24  N.  Y.  Supp.  928;  In  re  Crumb's 
Will  (Sur.),  2  N.  Y.  Supp.  744.  Underbill  says:  "It  is 
a  fair  presumption,  recognized  by  the  law,  that  if  a  man 
of  intelligence  executes  with  due  formalities  an  instru- 
ment of  so  solemn  a  nature  as  a  will,  he  knows  its  con- 
tents. This  presumption  is  strengthened,  and  in  the  ab- 
sence of  rebutting  facts  rendered  conclusive,  by  evidence 
that  the  language  of  the  paper  which  is  offered  as  his  will 
agrees,  in  substance,  with  the  instructions  given  by  the 
testator."  In  the  Smith  case,  supra,  the  court  said :  "It 
is  not  to  be  presumed  that  a  man  of  prudence  and  care 
affixed  his  mark  to  an  instrument,  and  made  a  declaration 
as  to  what  that  instrument  was,  without  knowledge  of  its 
contents.  If  any  presumption  is  to  be  indulged,  it  is  that 
he  knew  the  contents  of  the  paper.  All  the  requirements 
of  the  statute  as  to  the  execution  of  the  instrument  were 
fully  complied  with,  and  this  court  cannot  add  another 
that,  because  of  his  lack  of  education,  it  must  be  made  to 
appear  that  the  instrument  was  read  to  him."  The  trial 
court  did  not  withdraw  from  the  jury  the  testimony  re- 
garding decedent^s  defective  eyesight  That  matter  was 
submitted  by  the  seventeenth  paragraph  of  the  instruc- 
tions. As  further  sustaining  our  conclusions,  see.  In  re 
EulVs  Will,  117  Iowa,  738;  Page  on  Wills,  sections  371- 
375. 

III.     The  tenth   instruction  given  by  the  trial  court 
reads  as  follows:     "If  you  find  from  the  evidence  in  this 
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case  that  the  testator  bore  some  ill-will  or  dislike  towards 
one   or  more   of  his   children,   you   are   in- 
crimination       structcd  that,  if  the  testator  was  influenced 
SF  m"nd?7n.      thereby  to  make  his  will  as  he  did,  and  at 
atruction.  ^j^^  ^j^^^  ^^^  ^£  sound  mind,  and  did  so  of 

his  own  free  choice,  his  will  would  be  valid,  and  should 
be  recognized  by  you.  Even  if  he  did  it  unjustly,  or  with 
mistaken  opinion  as  to  the  matters  involved,  this  would 
not  invalidate  the  will,  but  would  rather  tend  to  explain 
why  he  made  his  will  as  he  did."  It  is  claimed  that  in 
this,  and  especially  the  last  paragraph,  the  trial  court  in^ 
vaded  the  province  of  the  jury.  We  do  not  so  construe 
the  instruction.  The  last  paragraph  is  predicated  upon 
the  proposition  that  testator  w-as  of  sound  mind  and  freely 
and  of  choice  made  the  will  as  it  appears.  It  is  suggested 
in  conclusion  that,  even  if  the  provisions  of  the  will  so 
made  were  unjust,  or  if  testator's  feelings  were  without 
foundation,  this  would  not  invalidate  the  will,  but  rather 
tend  to  explain  why  he  made  it  as  he  did.  The  statement 
is  largely  argumentative  and  might  well  have  been  left  to 
the  jury,  yet  there  was  no  prejudicial  error  in  the  instruc- 
tion, for  it  states  what  might  well  be  termed  an  "axiomatic 
truth.''  If  testator,  while  sound  of  mind,  formed  a  dislike 
toward  certain  of  his  children,  and  entertained  an  ill-will 
regarding  them,  and  for  this  reason  freely  and  of  choice 
disinherited  them,  the  fact  that  he  was  mistaken  in  his 
judgment  or  arrived  at  unjust  conclusions  would  not  in- 
validate the  will;  and,  as  the  court  said,  this  would  tend 
to  explain  why  he  made  the  will  as  he  did.  Of  course, 
unfounded  ill-will  or  dislike,  like  other  faulty  conclusions 
or  processes  of  ratiocination,  should  be  considered  as  bearing 
upon  the  issue  of  unsoundness  of  mind.  The  instruction 
does  not  in  any  manner  conflict  with  this  proposition.  Much 
was  made  of  testator's  dislike  of  and  ill-will  toward  cer- 
tain of  his  cildren,  and  the  trial  court  did  not  err  in  sub- 
mitting the  somewhat  argumentative  proposition  involved 
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in  the  tenth  instruction.  That  the  unjust  or  unnatural  dis- 
position of  the  property  by  a  testator  may  be  considered 
upon  issues  such  as  were  tendered  in  this  case  is  conceded. 
But  it  is  also  true  that  this  may  be  explained,  and  when  it 
appears  that  it  grew  out  of  ill-will  or  dislike  for  particular 
children,  these  facts  may  be  considered  as  explaining  the 
apparent  discriminations  made  as  between  his  children.  If 
these  were  not  the  product  of  a  disordered  mind,  they  ac- 
count for  the  disposition  made  of  the  property,  or,  as  the 
trial  court  said,  tend  to  explain  "why  he  made  the  will  as 
he  did.'' 

IV.     The  latter  part  of  the  eleventh  instruction  reads 
as  follows:    "You  are  further  instructed  that,  in  determin- 
ing the  question  submitted  to  you  as  to  the  mental  capacity 
6.  mmtal  IK-       of  the  testator  at  the  time  of  the  execution 
due  influence:    of  the  will  in  qucstiou,  and  in  determining 

evidence:  in-  •#i»/i  -i  •  % 

•tniction.  the  question  of  undue  influence,  that  neither 

his  age  nor  the  character  and  extent  of  his  property  is  to  be 
considered  as  evidence  of  incapacity  on  the  testator's  part, 
or  of  undue  influence  on  the  part  of  the  proponents."  This 
is  said  to  run  counter  to  In  re  Ames*  Will,  61  Iowa,  596, 
and  Owen  v.  Owen,  22  Iowa,  270.  Neither  of  these  cases 
condemn  the  instruction  quoted.  On  the  contrary,  the  Ames 
case  sustained  the  sixteenth  instruction  given  by  the  court, 
wliich  should  be  considered  in  this  connection,  reading  as 
follows:  "You  are  instructed  that,  if  you  find  from 
the  evidence  that  the  testator,  Duncan  Ross,  was  aged 
and  of  impaired  mind  and  memory;  that  although  he 
may  not  have  been  legally  incompetent  to  make  a  will, 
yet  the  will  of  such  a  person  ought  not  to  be  sus- 
tained, unless  it  appears  that  such  disposition  of  his  prop- 
erty has  been  fairly  made,  to  have  emanated  from  a  free 
will  without  the  interposition  of  others,  and  to  accord  to 
intentions  previously  expressed  or  implied  from  family 
relations,  and  in  this  case  if  you  find  from  the  evidence 
that  the  testator  was  over  ninety  years  of  age,  with   im- 
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paired  mind  and  memory,  and,  although  you  may  find  he 
had  sufficient  mental  capacity  to  make  a  will,  yet,  if  from 
the  evidence  you  believe  that  a  disposition  of  his  property 
has  been  made  which  is  unfair  to  his  legal  representatives; 
that  such  disposition  did  not  emanate  from  a  free  will, 
and  is  not  in  accord  with  the  testator's  previous  intentions, 
either  express  or  implied  from  the  family  relations — ^you 
will  be  justified  in  finding  that  it  is  not  the  voluntary 
and  free  will  of  the  testator,  and  that  such  will  was  ob- 
tained by  undue  influence."  The  tenth  instruction  has  sup- 
port in  TJnderhill  on  Wills,  section  117,  and  Slaughter  v. 
McManigal,  138  Iowa,  643.  Neither  testator's  age  nor 
the  character  or  extent  of  his  property  is  evidence  of  un- 
soundness of  mind  or  undue  influence.  The  instruction 
has  direct  support  in  In  re  Wiltsey's  Will,  122  Iowa,  423; 
Muir  V.  Miller,  72  Iowa,  585;  Trotter  v.  Trotter,  117  Iowa, 
417.  The  matters  referred  to,  taken  in  connection  with 
other  facts  and  circumstances,  might  be  considered  on  some 
of  the  issues  joined,  but  standing  alone  they  amount  to 
nothing.  Trotter  v.  Trotter,  supra.  Other  instructions 
given  by  the  court  presented  this  thought,  and  there  was 
no  error  in  the  instructions  complained  of. 

V.  Concluding  the  argument  with  reference  to  the 
instructions,  appellants'  counsel  contend  that  some  of  them 
are  conflicting  and  others  misleading.  We  have  read  them 
over  with  care,  and  without  setting  them  forth  in  haec  verba, 
it  is  sufficient  to  say  that  we  discover  no  such  errors. 

VI.  The  last  proposition  relied  upon  by  appellants' 
counsel,  and  the  one  on  which  they  seem  to  rely  with  greatest 
confidence,  is  that  the  verdict  is  contrary  to  the  evidence, 

and  should  have  been  for  contestants.     Many 

7.  Will    com-  ,  ,       ^ 

[nfluence^"un.    circumstauces   are   pointed   out   which    it   is 

miJid1"*eW.^'     claimed  show  that  decedent  did  not  know,  and 

^*°*^**  could    not   have   known    or   understood,    the 

provisions  of  his  will.     Certain  other  testimony  is  relied 

upon  as  showing  undue  influence  on  the  part  of  proponents. 
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and  the  testimony  of  three  witnesses  is  especially  relied 
upon  as  showing  that  testator  was  aflBicted  with  senile 
dementia-  at  the  time  it  is  claimed  he  made  his  will.  If 
this  were  all  the  testimony,  we  should  have  no  difficulty 
in  arriving  at  the  conclusion'  which  appellants'  counsel 
would  have  us  draw.  But  there  was  another  side  to  the 
case.  The  testimony  for  proponents,  coming  from  many 
witnesses  and  directed  to  all  the  issues  in  the  case,  raised 
such  a  conflict  in  the  evidence,  and  in  the  inferences  to 
be  derived  therefrom,  as  to  present  questions  of  fact  for  a 
jury,  and  with  its  finding  we  should  not  interfere.  It  is 
true  that  deceased,  more  than  twenty-five  years  before  he 
executed  his  will,  acquired  a  dislike  for  his  son  James  so 
violent  that  he  would  not  speak  to  him,  and  that  for  a 
number  of  years  prior  to  the  making  of  his  will  he  bore  ill- 
will  toward  Mrs.  Massey's  husband,  and  that  he  said  to 
various  persons  .that  he  would  not  give  his  daughter,  Mrs. 
Massey,  any  of  his  property.  When  he  incurred  these  dis- 
I)ositions  it  is  conceded  that  he  was  of  sound  mind.  They 
were  not  the  product  of  a  diseased  mind,  but  rather  the 
result  of  a  Scotch  opinion  regarding  the  duties  of  children 
toward  their  parents,  and  a  dogged  determination  common 
to  many  of  Scotch  blood.  He  is  shown  to  have  been  a  man 
of  decided  convictions  and  tenacious  opinions.  The  differ- 
ence between  testator  and  his  son  arose  over  the  disposition 
of  the  property  left  by  Daniel  Boss,  and  it  does  not  appear 
that  James  ever  did  anything  to  heal  the  breach.  Indeed, 
he  seems  to  have  inherited  his  father's  disposition,  and  was 
quite  as  stubborn  as  his  parent.  The  trouble  with  the  Mas- 
seys  arose  over  the  arrest  of  Duncan  Boss,  Jr.  It  was 
believed  by  testator  that  Massey  was  responsible  for  this, 
and  there  seems  to  have  been  some  foundation  in  testator's 
mind  for  this  belief.  At  any  rate,  long  before  it  is  claimed 
testator  became  afflicted  with  mental  infirmity,  he  declared 
that  he  would  not  give  to  James  or  to  Mrs.  Massey  more 
than  enough  of  his  property  to  shut  them  out.     This  was 
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nine  years  before  the  execution  of  the  will  in  controversy. 
The  testimony  shows  that  testator  transacted  business  down 
to  a  very  short  time  before  his  death,  that  he  was  close- 
mouthed,  and  rarely  consulted  others  with  reference  to 
business  transactions,  and  that  no  one  transacted  any  of  his 
business  save  under  his  directions.  It  is  claimed  that  de- 
fendants, with  the  officers  of  a  certain  bank  in  which  tes- 
tator was  interested,  undertook  to  secure  a  will  which  would 
place  the  control  of  the  bank  in  proponents;  but  this  is 
supported  by  nothing  more  than  an  inference  which  might 
or  might  not  be  drawn  by  a  jury  from  the  circumstances 
shown.  We  are  not  justified  in  coming  to  another  conclu- 
sion on  the  testimony  relating  to  this  matter. 

Not  a  witness  for  contestants  gave  it  as  his  opinion 
that  testator  was  unsound  of  mind.  Three  witnesses,  how- 
ever, did  testify  to  such  a  state  of  facts  as  that  some  de- 
gree of  mental  infirmity  might  have  been  found  by  a  jury. 
One  of  these  witnesses,  however,  was  constantly  dealing 
with  testator  as  if  he  were  of  sound  mind,  and  accepting 
his  bounty  without  question  regarding  his  power  to  confer 
it.  Counsel  say  that  the  testimony  given  by  these  witnesses 
is  uncontradicted,  and  in  a  sense  this  is  true,  because  no 
one  disputed  many  of  the  transactions  to  which  they  had 
testified.  But  proponents  did  produce  witnesses,  both  ex- 
pert and  nonexpert,  who  testified,  not  only  to  his  condition 
of  mind  directly,  but  who  narrated  facts  and  circumstances 
that  could  only  have  emanated  from  a  sound  mind.  This 
testimony  covers  a  period  down  to  within  a  few  weeks  of 
testator's  death.  This  surely  created  a  conflict  upon  the 
proposition  as  to  testator's  mental  capacity.  Contestants' 
testimony  was  not  direct,  but  circumstantial,  and  from  it 
the  jury  was  asked  a  conclusion  as  to  mental  capacity. 
Against  this  was  both  direct  and  circumstantial  evidence 
from  which  the  jury  was  asked  to  arrive  at  a  different 
conclusion.     Surely  this  produced  a  conflict  which  the  jury 


Oct  1908]  Ross  V.   Ross.  '65 

was  to  settle,  and,  having  returned  a  verdict  for  proponents, 
we  are  not  justified  in  setting  it  aside. 

Moreover,  the  trial  court  saw  the  witnesses  and  heard 
their  testimony,  and  in  overruling  the  motion  for  a  new 
trial  it  added  its  conclusion  to  that  of  the  jury,  and  the 
case  is  not  such  as  to  justify  our  interference.  It  is  claimed, 
however,  that  until 'the  will  was  made  it  was  testator's 
intention  to  give  what  is  known  as  the  "Wamsley  Farm'' 
to  his  son  Walter,  one  of  the  contestants,  and  that  hy  his 
will  he  gave  it  to  one  of  the  proponents.  There  is  testi- 
mony to  the  effect  that  he  intended  to  give  it  to  Walter, 
but  there  is  also  testimony  to  the  effect  that,  if  he  ever  so 
intended,  he  changed  his  mind,  and  before  making  the 
will  concluded  to  give  it  to  Boyson,  one  of  the  proponents. 
There  is  nothing  in  this  circumstance  to  indicate  either 
undue  influence  or  unsoundness  of  mind.  Again,  it  is  said 
that  the  will  bears  internal  evidence  that  the  testator  did 
not  understand  it,  and  that  in  his  condition  of  mind  he 
could  not  have  been  made  to  understand  it.  This  was  a 
fair  question  for  the  jury.  The  will  was  signed  by  testa- 
tor, properly  attested,  and  bears  on  its  face  every  evidence 
of  great  care  in  its  execution.  As  heretofore  indicated 
in  another  branch  of  the  opinion,  this  is  presumptive  evi- 
dence that  it  was  fully  understood,  and  was  in  fact  de- 
cedent's last  will  and  testament.  Moreover,  there  is  in- 
dependent evidence  showing  that  testator  knew  and  fully 
appreciated  all  the  terms  of  the  will.  At.  best  this,  too, 
was  a  jury  question.  We  have  read  the  evidence  with 
care,  not,  of  course,  for  the  purpose  of  arriving  at  a  con- 
clusion for  ourselves  upon  the  testimony,  but  to  ascertain 
whether  or  not  the  verdict  has  substantial  support,  and  our 
conclusion  is  that  it  has  ample  support  and  should  not 
be  disturbed.  It  is  not  important  for  us  to  state  what 
verdict  we  might  have  rendered  were  we  sitting  as  jurors 
in  the  case.  Counsel  have  in  their  argument  assumed 
that  we  are  here  sitting  as  jurors,   and  that  we  should 
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now  detennine  the  questions  at  issue  as  we  believe  they 
should  have  been  decided,  without  reference  to  the  verdict 
of  the  jury.  Aside  from  any  other  view  of  the  case,  it  is 
enough  to  say  that  we  have  done  our  duty  when  we  decide 
the  legal  questions  involved,  and  solve  the  one  other  prop- 
osition that  the  verdict  is  so  unjust  and  so  at  variance 
with  the  testimony  adduced  as  to  indicate  passion  or 
prejudice  on  the  part  of  the  jury. 

We   discover  no  prejudicial  error  in  the  record,   and 
the  judgment  must  be,  and  it  is,  affirmed. 


W.  H.  Smith  v.  State  Board  of  Medical  Examiners 
ET  AL.,  Appellants. 

Physicians:  revocation  op  certificate;  constitutional  law:  dub 
PROCESS.  The  right  to  practice  medicine  is  a  valuable  right  and 
is  not  to  be  taken  away  without  due  process  of  law,  which 
contemplates  notice  and  an  opportunity  to  defend;  but  the  stat- 
utes authorizing  the  State  Board  of  Medical  Examiners  to  re- 
voke a  physician's  certificate  need  not  expressly  provide  the 
notice  to  be  given;  if  by  fair  implication  they  contemplate  no- 
tice and  hearing  they  will  not  be  held  violative  of  the  constitu- 
tional provision  in  that  regard.  Code  sections  2578  and  2576, 
in  relation  to  the  subject,  when  construed  together,  imply  that 
parties  interested  in  matters  before  the  board  shall  be  given  an 
opportunity  to  be  heard  and  are  not  for  that  reason  unconstitu- 
tional. 

Appeal  from  Polk  District  Court. — Hon.  A.  H. 
MoVey,  Judge. 

Thtjksday^  Ootobeb  29,  1908. 

Suit  to  restrain  the  State  Board  of  Medical  Exam- 
iners from  prosecuting  certain  proceedings  instituted  by 
and  pending  before  said  board,  against  the  plaintiff  for 
the  purpose  of  revoking  his  certificate  to  practice  medicine, 
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surgery,  and  obstetrics  in  the  State  of  Iowa.  At  the  time 
of  the  commencement  of  the  proceedings  complained  of 
and  of  this  suit,  the  plaintiff  was  a  resident  of  the  town 
of  Shell  Rock,  Butler  County,  Iowa,  where  he  had  for 
many  years  been  engaged  in  the  practice  of  medicine  as  a 
physician  and  surgeon.  In  September,  1886,  the  Iowa 
State  Board  of  Medical  Examiners  issued  to  him  a  cer- 
tificate entitling  him  to  practice  his  profession  in  the  State. 
On  the  14th  of  June,  1905,  the  plaintiff  received  from  the 
State  Board  of  Medical  Examiners  a  notice  requiring 
him  to  appear  before  said  board  at  Des  Moines  on  July  5, 
1905,  and  show  cause  why  his  certificate  should  not  be 
revoked  for  incompetency.  On  the  21st  of  June  the  plain- 
tiff was  notified  by  said  secretary  that  the  time  for  the 
hearing  had  been  changed  to  July  28,  1905.  On  July  28 
the  plaintiff  and  his  attorneys  appeared  before  the  board 
at  Des  Moines,  at  which  time  the  proceedings  against  him 
were  dismissed.  On  the  8th  of  August,  1905,  the  State 
Board  of  Medical  Examiners  met  in  special  session,  and 
voted  to  prefer  charges  against  the  plaintiff  for  the  pur- 
pose of  revoking  his  certificate  to  practice  medicine  on 
the  ground  of  incompetency;  and  on  the  same  day  pre- 
pared and  filed  an  information  in  writing  against  him. 
On  the  21st  of  August,  1905,  a  copy  of  such  informa- 
tion, together  with  a  citation,  was  served  on  the  plaintiff, 
notifying  him  to  appear  before  said  board  at  Des  Moines, 
on  the  19th  of  September,  1905,  and  show  cause  why  his 
certificate  should  not  be  revoked.  September  19th  the 
plaintiff  personally  and  his  attorneys  appeared  before  said 
board  and  demurred  to  the  information.  The  demurrer  was 
overruled,  and,  after  the  disposition  of  some  other  pre- 
liminary matters,  the  hearing  proceeded  until  the  evi- 
dence for  the  complainant  was  closed,  when  further  hear- 
ing was  postponed  until  November  1,  1905,  to  enable  the 
plaintiff  to  take  his  evidence  in  the  form  of  depositions. 
October   6   the   plaintiff   commenced   this   action,    and   ob- 
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tained  a  temporary  injunction  restraining  the  defendants 
from  further  prosecuting  said  proceeding  or  revoking  the 
plaintiffs  certificate,  and  on  final  hearing  the  injunction 
thus  issued  was  made  perpetual.  The  defendants  appeal. 
Reversed. 

J.  E.  Williams,  for  appellants. 

Qeo,  A.  Mclntyre  and  Courtright  &  Arbuchle,  for  ap- 
pellee. 

Sherwin,  J. — The  petition  alleged  the  following 
grounds  for  the  restraining  order: 

First.  That  that  portion  of  section  2578  of  the  Code 
which  authorizes,  or  attempts  to  authorize,  the  State  Board 
of  Medical  Examiners  to  revoke  the  certificate  of  a  physi- 
cian and  surgeon  for  incompetency,  is  illegal  and  void; 
being  in  violation  of  the  provisions  of  section  9,  art.  1,  of 
the  Constitution  of  the  State  of  Iowa. 

Second.  That  said  portion  of  said  section  of  the 
Code  is  illegal  and  void  because  it  contravenes  and  is  in 
violation  of  the  provisions  of  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States. 

Third.  That  said  portion  of  said  section  of  the  Code 
attempts  to  delegate  to  said  State  Board  of  Medical  Ex- 
aminers legislative  powers  in  contravention  and  in  vio- 
lation of  the  provisions  of  section  1,  'Legislative  Powers^' 
art.  3,  of  the  Constitution  of  Iowa. 

Fourth.  That  the  action  of  the  said  State  Board  of 
Medical  Examiners  under  the  provisions  of  section  2578 
of  the  Code  was  arbitrary,  unreasonable,  illegal,  and  void. 

The  power  of  the  State  Board  of  Medical  Examiners 
to  revoke  the  certificate  of  a  physician  is  contained  in  the 
following  clause  of  section  2578  of  the  Code:  "The  Board 
of  Medical  Examiners  may  refuse  to  grant  a  certificate 
to  any  person  otherwise  qualified,  who  is  not  of  good  moral 
character,  and  for  like  cause,  or  for  incompetency,     .     •     • 
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may  revoke  a  certificate  by  an  affirmative  vote  of  at  least 
five  members  of  the  board.  .  .  .  After  the  revocation 
of  a  certificate,  the  holder  thereof  shall  not  practice  medi- 
cine, srurgery  or  obstetrics  in  the  State." 

The  particular  provisions  of  the  Federal  and  State 
Constitutions  which  it  is  chaimed  are  violated  by  the  statute 
in  question  are  those  which  declare  that  no  person  shall 
*1)e  deprived  of  life,  liberty,  or  property  without  due 
process  of  law,"  and  the  provision  of  the  State  Constitution 
which  declares  that  "the  legislative  authority  of  the  State 
shall  be  vested  in  a  General  Assembly,  which  shall  consist 
of  a  senate  and  a  house  of  representatives.  .  .  ."  It 
is  contended  that  the  statute  under  consideration  is  uncon- 
stitutional and  void  because  it  does  not  provide  or  require 
that  the  accused  shall  be  notified  in  any  manner  of  the 
proceeding  to  revoke  his  certificate,  or  provide  or  require 
that  he  shall  be  given  an  opportunity  to  appear  and  defend 
himself;  and  hence  it  is  possible  for  the  board  to  "arbi- 
trarily take  from  the  physician  his  property,  and  deprive 
him  of  the  liberty  to  follow  his  chosen  profession,  without 
duo  process  of  law  or  without  any  process."  Whether  the 
right  to  practice  medicine  be  classed  as  a  property  right, 
strictly  speaking,  or  as  a  mere  privilege,  is  not  material; 
for,  whichever  name  be  given  it,  it  is  a  valuable  right 
which  cannot  be  taken  away  without  due  process  of  law, 
the  essential  elements  of  which  are  notice  and  opportunity 
to  defend.  State  v.  Bair,  112  Iowa,  466;  Foule  v.  Mann, 
53  Iowa,  42 ;  Beehe  v.  Magoun,  122  Iowa,  94 ;  Traer  v. 
State  Board  of  Med.  Exam'rs,  106  Iowa,  559.  But  due 
process  does  not  require  that  iiny  particular  form  of  pro- 
ceedings be  observed,  but  only  that  the  same  shall  be 
regular  proceedings,  in  which  notice  is  given  of  the  claim 
asserted  and  an  opportunity  afforded  to  defend  against  it* 
Louisville  &  N.  R.  Co.  v.  Schmidt,  177  U.  S.  230  (20 
Sup.  Ct,  620,  44  L.  Ed.  747) ;  Iowa  C.  R.  Co.  v.  Iowa, 
160  TJ.  S.  389  (16  Sup.  Ct.  344,  40  L.  Ed.  467;  Simon 
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V.  Craft,  182  U.  S.  427  (21  Sup.  Ct  836,  45  L.  Ed. 
1165).  And,  while  statutes  regulating  the  practice  of 
medicine  clearly  fall  within  the  police  power  of  the  State, 
they  cannot  be  permitted  to  override  the  Constitution,  but 
they  must  be  reasonable,  and,  when  a  valuable  right  is 
sought  to  be  disturbed  thereunder,  the  provision  of  the 
Constitution  prohibiting  the  taking  of  property  without  due 
process  of  law  is  paramount,  and  must  be  observed. 
Rodemacher  v.  The  M.  &  8t  B.  Co.,  41  Iowa,  297;  State 
V.  Schlenher,  112  Iowa,  642;  State  v.  Redmon,  (Wis.) 
114  K  W.  137  (14  L.  R.  A.  (N.  S.)  229);  Mugler  v. 
Kansas,  123  U.  S.  623  (8  Sup.  Ct  273,  31  L.  Ed.  205) ; 
Colon  V.  Lish,  153  N.  Y.  188  (47  N.  E.  302,  60  Am. 
St  Rep.  609) ;  Dent  v.  State  of  West  Va.,  129  U.  S.  114 
(9  Sup.  Ct  231,  32  L.  Ed.  623). 

In  Beebe  v.  Magoun,  122  Iowa,  94,  in  discussing  the 
necessity  of  notice  of  the  assessment  of  the  cost  of  street 
improvements,  we  quoted  with  approval  the  language  of 
the  Court  of  Appeals  in  Stuart  v.  Palmer,  74  N.  Y.  183 
(30  Am.  Rep.  289),  as  follows:  "It  is  not  enough  that 
the  owners  chance  to  have  notice,  or  that  they  may,  as  a 
matter  of  favor,  have  a  hearing.  The  law  must  require 
notice  to  them,  and  give  them  the  right  to  a  hearing  and 
the  opportunity  of  being  heard."  And  this  rule  is,  we 
think,  supported  by  the  decided  weight  of  authority  and 
applicable  to  the  question  now  before  us.  See  note  to 
Sterritt  v.  Young,  14  Wyo.  146  (82  Pac.  946,  4  L.  R.  A. 
(K  S.)  169,  116  Am.  St  Rep.  994),  and  cases  therein 
cited.  But,  although  a  statute  may  not  expressly  provide 
for  notice,  it  will  not  be  held  unconstitutional  or  invalid 
if  the  requirement  of  notice  may  be  fairly  implied  there- 
from. In  some  of  the  cases*  it  is  said  that  notice  Js  to 
be  implied  from  the  very  fact  that  it  is  a  constitutional 
requirement,  irrespective  of  particular  provisions  in  the 
statutes  apparently  contemplating  that  notice  is  to  be 
given.     In  re  Boad,  109  Pa.  118;  Kearney  Twp.  v.  Bal- 
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lantine,  54  N.  J.  Law,  194  (23  AtL  821) ;  Baltimore  £ 
0.  R.  Co.  V.  Pittsburg,  W.  &  K.  R.  Co.,  17  W.  Va,  812; 
Paulsen  v.  Portland,  149  U.  S.  30  (13  Sup.  Gt.  750,  37 
L.  Ed.  637);  Wood  v.  Farmer,  69  Iowa,  533;  Iowa 
Eclectic  Med.  College  v.  Schrader,  87  Iowa,  659  (55  N. 
W.  24,  20  L.  R.  A.  355).  In  Wood  v.  Farmer,  supra, 
it  18  said :  "It  is  a  familiar  rule  of  the  law  that  authority 
to  do  an  act  implies  authority  to  do  all  other  acts  neces- 
sary to  be  done  in  executing  the  power  conferred.  The 
law  will  always  presume  the  existence  of  authority  to  do 
acts  incidental  and  necessary  to  the  discharge  of  lawful 
power.  .  .  .  Such  officer  ...  is  incidentally 
clothed  with  authority  to  act  in  the  manner  contemplated 
by  the  statute;  otherwise  the  principal  authority  conferred 
by  the  statute  and  its  purposes  would  be  nullified  and 
defeated."  In  State  ex  rel.  Powell  v.  State  Med.  Ex- 
amining Board,  32  Minn.  324  (20  N.  W.  238,  50  Am. 
Rep.  575)^  a  similar  statute  was  held  to  be  constitutional, 
notwithstanding  the  fact  that  no  provision  was  made  therein 
for  a  hearing  other  than  by  implication,  and  it  was  said: 
"It  is  so  opposed  to  the  principles  of  the  common  law 
that  any  fact  affecting  the  rights  of  an  individual  shall 
be  investigated  and  determined  ex  parte,  and  without  op- 
portunity being  afforded  to  the  party  to  be  affected  thereby 
to  be  heard,  that  this  act  should  not  be  construed  as  con- 
templating such  a  proceeding,  unless  that  purpose  is  ex- 
pressed in  the  plainest  terms.  While  the  act  does  not 
prescribe  the  manner  in  which  the  proceedings  for  the 
determination  of  the  matter  referred  to  in  section  9  shall 
be  conducted,  there  is  nothing  to  indicate  that  it  was  in- 
tended that  such  investigations  and  the  determination  of 
the  fact  should  be  made  ex  parte,  or  without  reasonable 
opportunity  given  to  the  party  interested  to  be  heard." 
Section  2576,  Code,  relating  to  the  practice  of  medicine, 
must  be  considered  in  connection  with  section  2578  in 
determining  the  question  before  us,  for  it  relates  to  the 
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same  matter,  and  that  section  provides  as  follows,  so  far 
as  the  same  is  material  here:  "The  State  Board  of  Med- 
ical Examiners  shall  consist  of  the  physicians  of  the  State 
Board  of  Health,  and  the  secretary  of  the  board  of  health 
shall  be  secretary  thereof.  It  shall  hold  regular  meetings 
in  May  and  N'ovember  and  special  ones  as  may  be  neces- 
sary, due  notice  thereof  being  given,  at  which  it  shall  dis- 
charge the  duties  contemplated  by  this  chapter.  .  .  . 
In  all  examinations  made  or  proceedings  had  pursuant  to 
the  provisions  of  this  chapter,  any  member  of  the  board 
may  administer  oaths  and  take  testimony  in  any  manner 
authorized  by  law."  The  granting  of  a  certificate  and  its 
revocation  are  an  exercise  of  the  police  power  of  the  State 
identical  in  their  objects  and  power.  State  ex  rel.  Chap- 
man V.  State  Medical  Examrs,  34  Minn.  387  (26  N.  W. 
123)  ;  Meffert  v.  State  Board  of  Medical  Registration  & 
Examination,  66  Kan.  710  (72  Pac.  247,  1  L.  R.  A. 
{IS.  S.)  811).  And  by  the  express  terms  of  section  2576 
the  granting  of  a  certificate,  or  the  revocation  thereof,  can 
only  be  done  at  a  regular  meeting,  or  at  a  special  meeting 
of  which  due  notice  has  been  given.  And  we  think  it 
fairly  implies  that  parties  interested  in  the  matters  pend- 
ing before  the  board  shall  be  given  an  opportunity  to  be 
lieard.  The  further  provision  that  in  all  examinations 
made  or  proceedings  had  pursuant  to  the  provisions  of  the 
entire  chapter  oaths  may  be  administered  and  testimony 
taken  in  any  manner  authorized  by  law  in  our  judgment 
contemplates  contests  which  are  possible  only  when  all  in- 
terested parties  are  before  the  board.  The  board  does  not 
act  in  a  judicial  or  legislative  capacity  in  granting  or  re- 
voking certificates,  but  it  acts  in  a  ministerial  or  quasi 
judicial  capacity.  Meffert  v.  State  Board  of  Medical  Reg- 
istration &  Examination,  supra;  Traer  v.  State  Board 
of  Med.  Ex.,  106  Iowa,  559;  State  ex  rel.  Chapman  v. 
State  Med.  Ex.,  supra.  And  in  its  ministerial  capacity 
it  may,   without  violating   article   3   of  the   Constitution, 
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determine  the  character  of  notice  and  the  method  and 
manner  of  procedure.  See  cases,  supra.  Every  require- 
ment of  the  law  is  met  if  the  party  be  given  a  fair  and 
reasonable  opportunity  to  be  heard.  That  the  appellee 
had  such  opportimity  is  conclusively  shown  by  the  record. 
The  trial  court  erred  in  granting  the  injunction,  and 
the  judgment  is  reversed. 


John  Bolsem,  Appellant,  v.  Iowa  Central  Railway 
Company. 

Master  and  servant:  assumption  op  risk.  Where  the  danger  in 
performing  a  service  in  the  manner  adopted  by  an  employee 
is  obvious  to  him  he  assumes  the  risk;  as  where  an  experienced 
bridge  carpenter  and  assistant  foreman  was  directed  to  repair 
a  water  crane,  which  required  that  the  standpipe  be  raised  so 
that  the  ball  bearings  might  be  adjusted,  and  in  doing  so  se- 
lected his  own  tools,  crowbar  and  small  fulcrum,  with  which 
they  raised  the  pipe,  and  without  attempting  to  otherwise  sup- 
port it  he  inserted  his  hand  to  adjust  the  bearings  when  the 
bar  slipped  and  the  pipe  fell  causing  his  injury,  he  cannot  say 
that  defendant  was  negligent  in  failing  to  warn  him  of  the 
danger. 

Appeal  from  Mahaska  District  Court. — Hon.  Byron  W. 
Preston,  Judge. 

Thursday,  October  29,  1908. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  defendant's  employ,  alleged 
to  have  been  due  to  the  negligence  of  the  defendant  At 
the  close  of  the  evidence  the  court  sustained  a  motion  for 
a  verdict  in  defendant's  favor,  and  from  the  judgment 
rendered  on  such  directed  verdict  the  plaintiff  appeals. 
Affirmed. 
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ff.  TF.  Gleason  and  W.  R,  Nelson,  for  appellant. 

George  W.  Seevers  and  John  0.  Malcolm,  for  appellee. 

McClain^  J. — For  about  three  years  prior  to  the  date 
of  the  accident  resulting  in  the  injury  complained  of, 
plaintiff  had  been  in  the  employ  of  defendant  as  a  bridge 
carpenter,  and  in  that  employment  had  had  experience 
in  the  work  of  the  bridge  gang,  which  included,  not  only 
bridge  work  proper,  but  repairing  and  keeping  in  order 
stockyards,  water  tanks,  roundhouses,  and  water  cranes. 
On  the  13th  of  February,  1905,  the  water  crane  at  de- 
fendant's station  at  Oskaloosa  was  found  to  be  out  of 
order,  and  one  Reed,  the  f6reman  of  the  bridge  gang,  di- 
rected three  of  the  gang,  plaintiff,  Hunt,  and  Pilgrim,  who 
had  been  engaged  in  cleaning  out  water  cars  in  another 
part  of  the  yards,  to  put  it  in  repair.  These  men,  with 
the  foreman,  investigated  the  difficulty  with  the  crane,  and 
found  that  the  standpipe,  connecting  about  five  feet  under- 
ground with  the  water  main,  and  arranged  so  as  to  re- 
volve as  required  on  ball  bearings  inside  of  a  collar  which 
extended  above  the  surface  of  the  ground  and  was  easily 
accessible,  had  been  forced  upward  to  a  slight  extent  by 
the  pressure  of  the  water,  so  that  the  balls  on  which  it 
should  rest  had  fallen  from  their  spindles  on  the  inside 
of  the  collar  to  the  bottom  of  the  pit,  and  the  crane  could 
not  be  turned.  This  pit  was  about  five  feet  long  and 
four  feet  wide,  covered  with  planking.  The  standpipe 
was  about  eight  inches  in  diameter,  of  cast  iron,  from  a 
half  inch  to  an  inch  in  thickness,  and  ten  or  twelve  feet 
in  height  above  the  ground,  and  weighed  about  seven 
hundred  pounds. 

Under  the  direction  of  the  foreman  Hunt  opened  the 
pit,  shut  off  the  water  which  had  been  running,  and,  after 
the  water  in  the  pit  had  drained  away,  secured  from  the 
bottom  the  balls  which  had  fallen  from  their  spindles  or 
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sprockets  on  the  inside  of  the  collar.  He  also  tried  lifting 
Tip  the  standpipe  by  means  of  his  crowbar,  placing  the 
end  under  a  lug  standing  out  an  inch  and  a  quarter  from 
the  surface  of  the  pipe  and  near  its  lower  end,  and  running 
around  it  for  a  distance  of  four  or  five  inches.  He  found 
that  by  prying  with  his  crowbar  he  could  raise  the  pipe, 
and  so  advised  the  foreman.  About  this  time  plaintiff 
had  taken  his  tools,  consisting  of  crowbar,  pick,  and  shovel, 
to  the  little  toolhouse  near  by,  where  they  were  usually 
kept,  and  was  about  to  quit  work  for  the  day,  it  being 
then  six  o'clock.  The  foreman  told  him  that  fixing  the 
crane  so  that  engines  could  be  watered  was  a  necessary 
job,  and  must  be  attended  to  at  once,  and  directed  him  to 
get  tools  and  fix  it,  but  without  giving  him  directions  as 
to  what  tools  he  should  get,  or  what  method  he  should 
pursue  in  doing  the  work.  It  is  doubtful  whether  the 
foreman  knew  about  the  balls  being  off  their  spindles,  for 
he  said,  either  to  Hunt  or  plaintiff,  that  he  did  not  know 
what  was  the  matter  with  the  crane.  At  any  rate,  with- 
out giving  further  directions,  he  left  plaintiff,  who  is  de- 
scribed as  assistant  foreman,  to  proceed  with  the  help  of 
Hunt  and,  without  further  assistance,  to  put  the  crane  in 
working  order.  Plaintiff  went  to  the  storehouse  near  the 
roundhouse,  which  was  not  far  away,  and  asked  the  keeper 
for  jack  screws,  which  he  was  unable  to  get,  although  it 
appears  in  the  evidence  he  might  have  got  jack  screws  if 
he  had  gone  to  the  roimdhouse.  The  conflict  in  the  evi- 
dence as  to  what  efforts  plaintiff  made  to  get  jack  screws, 
and  why  he  did  not  get  them,  seems  to  be  immaterial,  in 
view  of  the  fact  that  he  testified  that  he  did  not  know 
what  use  he  could  have  made  of  jack  screws  if  he  had 
secured  them. 

Returning  to  the  water  crane,  plaintiff  was  told  by 
Hunt  that  the  standpipe  could  be  raised  by  crowbar,  and 
Hunt,  working  in  the  pit,  proceeded  to  raise  the  pipe  some, 
little  distance  by  prying  under  the  lug,  but  plaintiff  found 
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that  the  pipe  was  not  thus  sufficiently  raised  to  enable 
him  to  adjust  tlie  balls  in  the  collar.  Ilunt  said  that  if 
he  had  a  fulcrum  he  could  raise  it  higher.  Thereupon 
plaintiff  went  to  the  little  toolhouse  and  secured-  a  track 
chisel  about  eight  inches  long,  and  an  inch  square,  and 
handed  it  to  Hunt,  who  said  it  was  just  what  he  wanted, 
and  placing  this  track  chisel  under  his  crowbar,  he  raised 
the  standpipe  higher.  When  plaintiff  had  gone  to  the 
storehouse  he  had  secured  a  torch  and  some  waste  and  oil, 
and  by  lighting  these  the  pit  and  the  place  above  ground 
where  plaintiff  was  working  were  sufficiently  illuminated 
so  that  plaintiff  could  see  what  Hunt  was  doing  in  the 
pit,  and  could  also  see  what  was  necessary  to  do  in  replac- 
ing the  balls  on  their  sprockets.  By  means  of  the  track 
chisel  used  as  a  fulcrum  for  his  crowbar,  the  point  of 
which  was  put  under  the  lug,  Hunt  raised  the  standpipe 
two  or  three  inches,  so  that  plaintiff  could  put  his  hand 
in  between  the  collar  and  the  standpipe — that  is,  the  pro- 
jecting rim  of  the  standpipe  which  was  designed  to  rest 
upon  the  balls  wjien  iu  place  inside  the  collar — and  adjust 
the  balls  on  their  sprockets.  He  had  adjusted  one  of  them, 
and  was  putting  another  in  place,  when  the  crowbar  slipped 
from  under  the  lug,  letting  the  standpipe  fall,  crushing 
plaintiff's  hand  between  the  projecting  portion  of  the 
standpipe  and  the  collar.  Readjusting  his  crowbar.  Hunt 
was  able  to  raise  the  standpipe  again  so  as  to  release  plain- 
tiff's hand,  but  it  had  been  so  crushed  that  amputa- 
tion of  the  middle  finger  was  necessary,  and  the  other 
fingers  are  stiff.  There  is  no  question  as  to  the  hand 
being  permanently  disabled. 

The  negligence  of  the  defendant  through  its  vice- 
principal,  the  foreman,  relied  upon  as  a  basis  for  recovery 
by  plaintiff,  is  alleged  to  have  consisted  in  failing  to  pro- 
vide a  sufficient  number  of  men  and  suitable  tools  and  ap- 
.pliances  for  the  work  which  plaintiff  was  directed  to  do, 
and  in  failing  to  warn  and  instruct  plaintiff  in  relation 
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to  the  dangers  involved  in  such  work.  The  grounds  on 
which  a  directed  verdict  was  asked  for  defendant  by  its 
motion^  which  was  sustained  generally,  were  that  no  neg- 
ligence of  defendant  was  shown,  that  from  the  evidence 
it  appeared  that-  plaintiff  had  assumed  the  risk  of  doing 
that  which  he  was  attempting  to  do  when  injured,  and 
that  he  failed  to  show  freedom  from  such  negligence  con- 
tributing to  the  injury.  While  plaintiff  testified  that  he 
was  inexi>erienced  and  without  knowledge  as  to  the  con- 
struction and  operation  of  water  cranes  and  the  method 
of  repairing  them,  it  does  appear  that  he  was  familiar  with 
the  work  of  bridge  building,  involving  the  handling  of 
heavy  timbers,  and  that  he  was  familiar  with  the  use  of 
tools  generally  employed  in  railroad  work,  such  as  crow- 
bars, picks,  and  shovels.  He  also  was  acquainted  with  the 
construction  of  this  water  crane,  for,  a  month  before  the 
accident,  he  had  assisted  in  repairing  it  by  putting  in 
some  new  parts.  There  was  nothing  complicated  about 
the  mechanism  of  the  water  crane,  and  when  plaintiff  pro- 
ceeded to  put  his  hand  in  between  the  projecting  rim  of 
the  standpipe  and  the  surrounding  collar,  for  the  purpose 
of  adjusting  the  balls,  he  knew  perfectly  well  what  he  was 
doing,  and  could  not  have  been  oblivious  to  the  injury 
which  would  result  to  him  if  the  standpipe,  which,  as 
ho  knew.  Hunt  was  holding  up  by  prying  with  his  crowbar 
under  the  lug,  should  fall  by  reason  of  the  slipping  of 
the  crowbar,  or  otherwise.  The  operation  in  which  he 
was  engaged  involved  two  elements,  the  raising  of  the 
standpipe,  and  the  continuous  support  thereof  while  plain- 
tiff was  adjusting  the  balls  to  their  places.  Although 
plaintiff  may  not  have  been  familiar  with  the  specific 
operation  of  raising  and  holding  up  a  standpipe,  he  must 
have  been  familiar,  in  his  work  as  bridge  builder,  with  the 
raising  and  holding  up  of  heavy  timbers  or  iron  beams 
used  in  the  construction  of  bridges,  so  that  persons  could 
work  about  and  under  them  with  safety.    There  was  noth- 
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ing  intricate  nor  peculiarly  dangerous  about  the  raising 
of  this  standpipe.  Hunt  did  raise  it  by  means  of  a  crow- 
bar and  a  track  chisel  used  as  a  fulcrum.  It  could  have 
been  safely  held  in  place  by  putting  some  wooden  blocks 
or  other  supports  under  the  lug  after  it  had  been  pried  up, 
or  by  putting  blocks  between  the  projecting  rim  of  the 
standpipe  and  the  collar,  so  that  the  pipe  could  not  fall 
back  and  crush  plaintiflPs  hand.  The  precautions  to  bo 
taken  could  be  understood  without  any  peculiar  knowl- 
edge of  the  mechanism  of  the  water  crane,  and  were  such 
as  would .  suggest  themselves  to  a  person  familiar  with  the 
kind  of  work  in  which  plaintiff  had  been  engaged.  Plain- 
tiff must  have  known  as  well  as  anyone  the  danger  that 
the  crowbar  employed  by  Hunt  might  in  his  manipuhitions 
slip  from  the  lug  under  which  the  point  was  placed.  If 
the  accident  resulted  from  any  negligence  of  Hunt  (al- 
though nothing  of  the  kind  is  suggested  in  the  evidence), 
such  negligence  was  that  of  a  co-employe,  affording  plain- 
tiff no  right  of  recovery.  If  it  resulted  from  the  failure 
to  take  proper  precautions  in  supporting  the  standpipe  after 
it  had  been  raised  so  that  plaintiff  could  put  his  fingers 
inside  the  collar,  the  necessity  of  these  precautions  and 
their  nature  were  as  apparent  to  plaintiff  as  they  could 
have  been  to  anybody. 

We  cannot  see  that  there  was  any  necessity  for  specific 
instruction  with  reference  to  the  dangers  involved,  nor 
can  we  see  how  there  is  any  escape  from  the  conclusion 
that  plaintiff  assumed  the  risk  of  the  method  in  which  he 
and  Hunt,  under  his  direction,  were  proceeding  to  do  the 
work.  No  extended  discussion  of  the  authorities  relating 
to  the  duty  to  instruct  and  the  assumption  of  risk  seems 
to  be  necessary.  In  Anderson  v.  Illinois  Central  R.  Co,, 
109  Iowa,  524,  especially  relied  on  for  appellant,  the  neg- 
ligence alleged  was  in  the  failing  to  furnish  cant  hooks 
with  which  to  handle  heavy  round  piles,  for  the  purpose 
of  rolling  them. or  shifting  them  from  one,  side  to  the  other 
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of  a  car  on  which  they  were  loaded,  and  it  was  held  that 
the  employe  not  familiar  with  the  handling  of  such  piling 
did  not  assume  the  risk  involved  in  moving  them  by  means 
of  an  ordinary  crowbar.  But  in  the  case  before  us  the 
crowbar  in  the  hands  of  Hunt  was  found  sufficient  to  raise 
the  standpipe,  and  it  is  not  shown  that  there  was  any 
peculiar  apparatus  generally  in  use  for  supporting  a  stand- 
pipe  in  such  position.  One  witness  testified  that  in  subse- 
quently repairing  this  same  standpipe  he  placed  a  piece  of 
cedar  tie  on  each  side  of  the  pipe,  and  bolted  these  two 
together  so  that  they  held  the  pipe  firmly  and  then  by 
means  of  jack  screws  raised  the  pipe  up  and  supported  it 
while  the  balls  were  being  replaced.  He  does  not  testify 
that  this  was  the  only  method  in  which  the  work  could  be 
done,  but  only  that  it  was  a  proper  method.  But  it  occurs 
to  us  that  after  all  the  thing  to  be  accomplished  was  simply 
the  secure  support  of  the  pipe  after  it  was  raised,  for 
Hunt  did,  as  a  matter  of  fact,  raise  it  with  a  crowbar. 
The  cases  cited  by  appellant  are  those  in  which  there  was 
some  peculiar  danger  in  the  employment  not  reasonably 
apparent  to  an  ordinary  employe,  or  in  which  the  employe 
was  inexperienced  as  to  the  Avork  which  he  was  called 
upon  to  do.  In  this  case  the  danger  was  obvious,  and 
while  plaintiff  was  not  experienced  in  working  about  water 
cranes,  he  had  had  ample  experience  in  work  of  the  same 
character  as  that  involved  in  the  task  he  was  attempting  to 
l>erform. 

The  lower  court  did  not  err  in  directing  a  verdict  for 
the  defendant,  and  the  judgment  is  affirmed. 
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Chables  H.  CTummings  et  al..  Appellants,  v.  John  H. 
Landes  et  al. 

Original  notice:   sufficiency  of  signature  thereto.     The   statute 

1  requiring  that  an  original  notice  shall  be  signed  by  the  plaintiff 
or  his  attorney  is  satisfied  by  either  writing,  printing  or  litho- 
graphing the  name,  provided  it  be  done  with  the  intention  of 
issuing  the  notice;  and  where  plaintiff  presented  a  notice  con- 
taining the  printed  signature  of  his  attorney  and  procured  a  de- 
cree based  on  the  sufficiency  of  the  same,  it  will  be  presumed 
that  the  court  found  that  he  had  adopted  that  form  of  signature 
in  issuing  the  notice. 

Same:  time  for  appearance:  jurisdiction.    An  original  notice  which 

2  fixes  an  impossible  date  for  the  appearance  of  defendant  confers 
no  jurisdiction,  as  where  it  is  served  after  the  date  fixed  for 
appearance. 

Same:  service  upon  minors.    Service  of  notice  upon  a  minor  must 

3  be  made  upon  one  of  the  parents,  the  guardian  or  the  person 
having  the  care  or  control  of  the  minor;  it  cannot  be  made  on 
the  minor  himself. 

Same.     Probably   a   parent   may  bind   his   minor   child   by   the   ac- 

4  ccptance  of  service  of  an  original  notice  in  his  behalf,  but  if 
the  acceptance  of  service  relates  solely  to  the  parent,  who  is 
also  a  party  to  the  suit,  without  notice  that  the  minor  is  a 
party,  jurisdiction  of  the  minor  is  not  thus  acquired. 

Same:  waiver  of  service  of  notice.     One  not  acting  in   a  repre- 

5  sentative  capacity  or  in  some  way  authorized  so  to  do  cannot 
waive  service  of  notice  upon  a  minor,  either  by  appearance  or 
acknowledging  timely  service  after  the  date  fixed  for  appearance. 

Same:  appointment  of  guardian  ad  litem.    In  the  absence  of  serv- 

6  ice  of  notice  upon  a  minor  the  court  has  no  jurisdiction  to  ap- 
point a  guardian  ad  litem. 

Appeal  from   Van  Buren  District   Court. — Hon.    C.    W. 
Vebmillion,  Judge. 

Thuksday,  July  9,  1908. 
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Reheabing  Denied  Friday,  Octobeb  30,  1908. 

The  petition  alleged  that  in  his  lifetime  Oliver  H. 
P.  Cummings  owned  eighty  acres  of  land;  that  he  died 
testate  in  1883,  devising  a  life  estate  therein  to  his  widow 
and  the  remainder  to  his  son,  Freemont  Cummings;  that 
the  widow  accepted  under  the  will  and  has  since  died ;  that 
Freemont  Cummings  died  in  1899,  leaving  a  widow, 
Alice  E.  Cummings,  and  four  children,  Annie  E.,  Jessie 
L.,  Perry  !M.,  and  Charles  H.  Cummings;  that  at  the 
March,  1903,  term  of  court,  in  an  action  entitled  John  H. 
Landes  v.  Alice  Cummings  et  al.,  a  decree  was  entered 
foreclosing  an  alleged  mortgage  of  $600,  covering  said  land 
executed  by  Freemont  Cummings  and  wife,  securing  a 
note  for  like  amount,  and  both  bearing  date  June  5,  1890, 
and  due  three  years  thereafter;  that  special  execution  was 
issued  and  the  land  sold  at  sheriflF's  sale  to  Landes  for 
$1,698.05,  and  a  year  later  a  sheriflPs  deed  executed  to 
said  Landes,  who  is  claiming  the  right  of  possession;  that 
each  of  plaintiffs  claim  a  one-sixth  interest  in  said  land, 
and  aver  that  the  decree  was  void  as  to  them  because  no 
notice  of  the  action  was  served  on  them;  that  the  alleged 
mortgage  is  fully  satisfied  in  so  far  as  any  right  to  fore- 
close is  concerned,  and  they  prayed  that  the  decree  of  fore- 
closure and  all  proceedings  thereunder  be  set  aside  as  to 
them,  held  for  naught,  and  title  to  one-sixth  each  be 
quieted  in  them,  and  that  the  land  be  partitioned.  A  gen- 
eral equitable  demurrer  was  sustained,  and,  as  plaintiffs 
elected  to  stand  on  the  ruling,  the  petition  was  dismissed. 
The  plaintiffs  appeal.     Reversed. 

Bobi.  &  H.  B.  Sloan,  for  appellants. 

Walker  &  McBelh  and  E.  L,  McCoid,  for  appellees. 

Ladd,  C.  J. — The  allegations  of  the  petition  were  such 
Vol.  140  Ia. — 6 
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that  the  demurrer  was  erroneously  sustained  if  it  shall  be 
found  that  no  notice  of  a  suit  for  the  foreclosure  of  a 
mortgage  on  eighty  acres  of  land  begun  in  1903  was  served 
on  the  plaintiflFs,  for  in  that  event  it  appeared  therefrom 
that  each  of  them  owned  a  one-sixth  interest  therein.  If 
it  be  found  otherwise,  the  ruling  on  the  demurrer  was  cor- 
rect. As  is  alleged,  a  printed  copy  of  the  original  notice 
was  pasted  on  a  piece  of  paper,  and  the  return  of  service 
by  the  sheriff  is  that  he  served  this  on  plaintiffs'  then 
under  fourteen  years  of  age,  "by  reading  the  same  to  each 
of  them,  and  delivering  each  a  true  copy  thereof  in  the 
presence  and  hearing  of  their  mother,  Mrs.  Alice  M.  Cum- 
mings,  at  her  usual  place  of  residence  in  Des  Moines 
township.  Van  Buren  County,  Iowa."  The  alleged  notice 
required  them  to  appear  on  the  6th  day  of  January,  1903, 
and  this  notice  was  served,  if  at  all,  on  February  19th  of 
the  same  year,  and  decree  was  entered  March  18,  1903. 
An  acknowledgment  of  timely  service  was  indorsed  by 
Alice  M.  Cummings,  but  long  after  the  time  fixed  in  the 
notice.  The  points  raised  by  appellants  are  that  (1)  the 
original  notice  was  not  signed  by  plaintiff  or  his  attorney; 
(2)  that  the  return  shows  that  it  was  not  served  as  re- 
quired by  statute;  (3)  that  the  time  fixed  for  appearance 
Tvas  long  previous  to  th^t  of  service. 

I.     Our  statute  requires  that  the  original  notice  be 
"signed  by  the  plaintiff  or  his  attorney."     This  is  to  au- 
thenticate it  as  coming  from  the  plaintiff  in   the   action. 
X.  Original  no-      ^  Written  signature  is  not  in  terms  exacted. 
dScy  *of*8iK-     To  sign,  in  the  primary  sense  of  that  ex- 
natare  thereto,   pj-^ggj^jj^   mcaus  to  make  a   mark,   and   the 

signature  is  the  sign  thus  made.  By  long  usage,  how- 
ever, influenced  no  doubt  by  the  spread  of  learning,  sig- 
nature has  come  ordinarily  to  be  understood  to  mean  the 
name  of  a  person  attached  to  something  by  himself,  and 
therefore  to  be  nearly  synonymous  with  "autograph."  This 
signification   is   derivative,   however,    and  not   inherent   in 
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the  word  itself.  In  re  Walker's  Estate,  110  Cal.  387  (42 
Pac.  8.15,  30  L.  R  A.  460,  52  Am.  St.  Rep.  104).  Look- 
ing at  the  original  meaning  of  the  word,  in  connection 
with  the  usage  since  the  people  generally  have  become  able 
to  write  their  own  names,  we  have  no  trouble  in  reaching 
the  conclusion  that,  as  employed  in  the  statute,  no  more  is 
exacted  than  that  the  name  of  plaintiiBF  or  that  of  his  at- 
torney be  attached  to  the  notice  by  any  of  the  known 
methods  of  impressing  the  name  on  paper  whether  this  be 
in  writing,  printing,  or  lithographing,  provided  it  is  done 
with  the  intention  of  signing  or  be  adopted  in  issuing  the 
original  notice  for  service.  Loughren  v.  Bonniwell,  125 
Iowa,  518;  Eerrich  v.  Morrill,  37  Minn.  250  (33  N.  W. 
849,  5  Am.  St.  Rep.  841);  Mechen  v.  More,  54  Wis.  214 
(11  N.  W.  534)  ;  Hamilton  v.  State,  103  Ind.  96  (2  IST. 
E.  299,  53  Am.  Rep.  491),  and  note.  Hoitt  v.  Skinner, 
99  Iowa,  360,  and  Doerr  v.  Life  Ass'n,  92  Iowa,  39,  are 
not  in  point,  as  in  neither  was  there  any  signature  what- 
ever. As  the  plaintiff  in  the  foreclosure  suit  presented  the 
notice  signed  by  his  attorney  to  the  court  procured  a  de- 
cree to  be  entered,  based  on  its  sufficiency,  it  will  be  as- 
sumed, in  the  absence  of  any  showing  to  the  contrary,  that 
he  had  adopted  the  printed  signature,  and  that  the  court 
so  found. 

II.     The  notice  was  addressed  to  Alice  M.  Cummings, 
Jessie   L.    Cummings,   Perry   M.    Cummings,    widow   and 
heirs  of  Freemont  Cummings,  deceased,  and  required  them 
jr  Same-  time       *^  appear  and  defend  "before  noon  of  the 
ISLf^Hfrisl       second  day  of  the  January  term,  A.  D.  1903, 
diction.  ^£  g^jj  court,  which  will  convene  at  Keosau- 

qua,  Iowa,  on  the  5th  day  of  January,  1903."  The  only 
proof  of  service  was  an  acknowledgment  thereof  indorsed 
on  the  notice  subsequent  to  said  January  term  in  words 
following:  "I,  Alice  M.  Cummings,  hereby  accept  due, 
timely,  and  legal  service  of  the  opposite  notice  waiving  time 
and  copy  thereof.     Alice  M.  Cummings."     Also  a  return 
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of  the  sheriff  that  on  the  19th  day  of  February,  1903,  he 
"served  the  same  on  Perry  M.  Cummings  and  on  Charles 
H.  Cummings,  minors,  by  reading  the  same  to  each  of 
them,  and  delivering  to  each  a  true  copy  thereof,  in  the 
presence  and  hearing  of  their  mother,  Mrs.  Alice  M,  Cum- 
mings, at  her  usual  place  of  residence"  in  the  county.  Even 
though  service  had  been  in  accord  with  the  requirement  of 
the  statute,  it  was  served  long  after  the  time  fixed  for 
appearance,  which  for  this  reason  was  at  an  impossible 
date.  The  statute  exacting  the  designation  in  the  notice 
of  the  time  and  place  for  the  appearance  of  the  persons 
served  always  has  been  held  to  be  mandatory,  and  the 
service  of  a  notice,  not  containing  such  designation,  con- 
fers no  jurisdiction.  Kitsmiller  v.  Kitchen,  24  Iowa,  163; 
Femekes  v.  Case,  75  Iowa,  152 ;  Haws  v.  Clark,  37  Iowa, 
355;  Genther  v.  Fuller,  36  Iowa,  604.  In  the  last  case 
the  point  here  involved  was  decided;  the  only  difference 
being  in  that  service  was  by  publication.  To  name  an  im- 
possible day  is  equivalent  to  naming  no  day  at  all,  and 
such  an  omission  renders  the  notice  not  merely  defective, 
but  no  notice  at  all.  The  distinction  between  such  a  notice 
and  those  which  are  defective  merely  is  clearly  pointed  out 
in  Lyon  v.  Vanatta,  35  Iowa,  521.  Where  the  notice  is 
so  wanting  in  the  requirements  made  essential  by  the  stat- 
ute as  not  to  constitute  any  notice  when  served,  the  court 
is  without  jurisdiction  and  without  authority  even  to  ap- 
point a  guardian  ad  litem.  Allen  v,  Saylor,  14  Iowa,  435; 
Mooney  v.  Maas,  22  Iowa,  380. 

Tlie    service    was    not    such    as    exacted    in    order    to 
confer  jurisdiction   of  the  minors.      Section   3533   of   the 
Code  provides  that,   "if  the  defendant  is  a  minor  under 
3.  Same:  scrv-,       fourtccn  years  of  ago,   the  service  must  be 
ors.  on   his   father  or   mother,   or  guardian,   but 

if  there  be  none  of  these  within  the  State,  then  on  the 
person  therein  having  the  care  of  and  control  over  him, 
or  with  whom  he  resides  or  in  whose  service  he  is  em- 
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ployed/^  Service  was  not  effected  by  the  acts  described 
in  the  sheriffs  return.  Because  of  their  disability  this 
could  have  been  eflFected  only  by  service  on  the  mother  in 
their  behalf. 

Disregarding  the  sheriffs  return,  then,  we  inquire 
whether  the  acknowledgment  of  service  by  the  mother  con- 
ferred jurisdiction  over  these  children.  She  was  a  party 
to  the  action,  and  apparently  acted  for  her- 
self alone.  She  was  neither  served  with  no- 
tice as  mother  of  the  minors,  nor  did  she  acknowledge 
service  as  such  for  them.  Nor  is  there  anything  in  the  ac- 
knowledgment to  justify  the  inference  that  she  intended 
to  accept  service  for  them.  Acknowledgment  of  service 
of  a  notice  is  one  of  the  statutory  modes  of  service  (section 
3518,  Code) ;  and  probably  the  mother  might  have  bound 
her  children  by  accepting  service  in  their  behalf.  Mc- 
Cartney V.  City  of  Washington,  124  Iowa,  382.  But  she 
did  not  do  so,  and  for  all  that  appears  she  might  have 
acknowledged  service  on  herself  without  noticing  that  the 
minors  were  made  parties,  as  the  acknowledgment  did  not 
involve  the  receipt  of  a  copy  of  the  notice.  The  statute 
of  Alabama  required,  in  order  to  confer  jurisdiction  on 
infants  under  fourteen  years  of  age,  service  on  them  also, 
and  in  Hodges  v.  Wise^  16  Ala.  509,  all  were  defendants 
in  the  action,  and  service  was  had  on  the  minors  and  also 
on  the  parent,  but  not  as  parent  of  the  minors,  and  the 
court  held  that  jurisdiction  was  not  acquired  to  appoint 
a  guardian  ad  litem  for  them.  In  Morgan  v.  Morgan,  45 
S.  C.  323  (23  S.  E.  64),  service  was  accepted  by  plaintiff 
in  the  action  as  guardian  of  the  defendant  minors,  and  it 
was  held  that  jurisdiction  of  the  latter  was  not  acquired, 
but  this  was  put  on  the  ground  that,  owing  to  the  ad- 
versary character  of  the  proceedings,  the  guardian  was 
not  in  a  situation  to  act  for  his  wards.  In  Bodgers  v. 
Rodgers,  17  Ky.  Law  358  (31  S.  W.  139),  the  circum- 
stances were  such  that  jurisdiction  of  the  minors  could 
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be  acquired  only  by  seiTice  of  process  on  the  minors  and 
their  mother,  all  of  whom  were  defendants.  The  sheriff's 
return  did  not  show  that  a  copy  was  delivered  the  mother 
as  such  for  the  minors,  but  it  was  held  that,  as  she  re- 
ceived a  copy  for  herself,  an  additional  copy  would  have 
added  nothing  to  her  information,  and  that,  as  the  object 
of  the  law  exacting  a  delivery  of  a  copy  of  the  summons 
to  her  as  mother  of  the  minors  had  been  accomplished, 
tlie  service  was  effective  in  conferring  jurisdiction.  »  The 
design  of  service  on  the  parent,  guardian,  or  other  per- 
son having  the  minor  in  his  custody  is  to  direct  the  at- 
tention of  one  likely  to  be  interested  in  the  minor  to  the 
fact  that  he  is  sued,  to  the  end  that  his  rights  may  be  the 
more  certainly  and  effectually  guarded.  If  the  service  of 
notice,  ^though  not  precisely  as  enjoined  by  statute,  is  such 
as  certainly  must  have  conveyed  this  infonnation,  it  would 
seem  to  be  such  as  at  least  to  invoke  the  jurisdiction  of 
the  court  to  pass  on  its  sufficiency.  It  will  be  observed 
that  the  last  decision  is  not  decisive,  as  the  mother  in  that 
action  actually  received  a  copy  of  the  notice.  It  may  well 
be  doubted  w^hether  personal  acknowledgment  of  service 
may  be  construed  as  necessarily  conveying  the  above  in- 
formation. 

If  it  be  so  conceded,  however,  it  does  not  follow  that 
one  not  acting  in  a  representative  capacity  or  in  gome  way 
authorized   so  to-  do  may  waive  service  of  notice  for  an- 
other, either  by  appearance  in  court  for  or 
of  service  of     bv   acknowlodffinff    for    them    timely    service 

notice.  '  c-      .  ,*" 

after  the  date  fixed  for  appearance.  Every 
one  is  entitled  to  his  day  in  court,  and  through  notice  to 
be  afforded  an  opportunity  of  being  heard,  and  this  cannot 
be  abrogated  by  the  unauthorized  act  of  one  upon  whom 
notice  is  directed  to  be  served  for  them.  See  Oray  v.  Pal- 
mer, 9  Cal.  6U;  Kansas  City,  St.  J.  &  C,  B.  K  Co,  v, 
Campbell,  62  Mo.  585.  Tlie  statute  does  not  authorize 
the  parent  or  guardian  to  waive  service  nor  timely  service 
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thereof,  and,  even  though  the  acknowledgment  had  been 
of  service  by  the  mother  for  the  minors,  as  it  was  of  a  notice 
fixing  an  impossible  date  for  appearance,  it  did  not  confer 
jurisdiction. 

In  the  absence  of  service  of  notice  for  the  minors,  the 

court  was   without  jurisdiction   to   appoint   a   guardian  ad 

litem,  and  the  decree,  if  rendered  on  the  service  of  notice 

alleged,  is  void.     Good  v,  Norley,  28  Iowa, 

mcJitof^KS^V    188.     See  Rice  v.  Bolton,  126   Iowa,   654; 

dian  ad  litem.        — .,  ,,  *»-r  *»n  mi 

Dohms  V.  Mason,  76  Iowa,  723.  The  sug- 
gestion that  want  of  notice  was  not  well  pleaded  is  with- 
out merit,  as  is  also  the  argument  based  on  the  thought 
that  the  decree  is. alleged  to  bo  voidable  merely.  Accord- 
ing to  the  petition,  it  is  void,  and  therefore  the  suit  could 
not  well  be  maintained  under  section  4091  of  the  Code. 
For  the  reasons  stated,  the  ruling  on  the  demurrer  was 
erroneous.     Reversed, 


McCaskey    Register    Company,    Appellant,    v. 
W.  D.   Hall. 

Sales:  collateral  oral  agreement.  It  is  competent  to  show  that 
a  written  contract  for  the  purchase  of  an  article  was  subject  to 
a  collateral  oral  agreement  that  the  purchaser  was  to  have  a 
certain  time  in  which  to  use  and  try  the  same. 

Appeal  from  Dallas  District  Court. — ^Hon.   Edmund 
Nichols^  Judge. 

Friday,   October  30,   1908. 

Suit  to  recover  the  price  of  an  account  register.  There 
was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for  the 
defendant.     The  plaintiff  appeals.     Affirmed. 
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Giddings  £   Winegar,  for  appellant. 
White  £  Clark,  for  appellee. 

Shebwin,  J. — ^This  action  is  based  on  a  written  order 
for  a  McCaskey  account  register;  the  petition  alleging  a 
delivery  of  the  register  in  accordance  with  the  order.  The 
defendant  pleaded  that  the  order  was  never  completed; 
that  it  was  the  oral  agreement  between  himself  and  the 
plaintiff's  agent  that  the  written  order  should  not  be  com- 
plete or  constitute  a  contract  between  the  parties  until  a 
provision  was  inserted  therein  giving  the  defendant  thirty 
days  in  which  to  try  and  make  use  of  said  register;  that 
such  provision  was  never  inserted  in  the  order,  and  because 
thereof  the  order  never  became  effective  or  a  contract  be- 
tween the  parties.  The  court  received  evidence  tending 
to  show  the  oral  agreement  as  alleged,  and  of  this  ruling 
the  appellant  complains,  basing  its  complaint  upon  the  rule 
that  parol  evidence  may  not  be  received  to  vary  the  terms 
of  a  written  agreement  This  rule  is  conceded  by  the  ap- 
pellee, but  he  claims  that  the  evidence  offered  did  not  vary 
the  terms  of  a  written  contract  because  it  went  only  to  the 
question  whether  there  had  in  fact  been  a  contract  between 
the  parties,  and  we  think  this  contention  must  be  sustained. 
If  it  was  true  that  the  contract  was  not  to  be  complete 
or  to  be  delivered  until  the  provision  mentioned  had  been 
inserted  therein,  it  is  clear  that  without  such  provision 
there  was  no  meeting  of  the  minds  of  the  parties  and  no 
contract.  It  is  well  settled  that  it  is  competent  to  show 
by  parol  that  a  written  agreement  is  subject  to  a  contract 
agreed  upon  collaterally.  Cavanaugh  v.  Iowa  Beer  Co. 
136  Iowa,  236 ;  Hinsdale  v.  McCune,  135  Iowa,  682 ;  Sut- 
ton V.  Griehel,  118  Iowa,  80;  Sutton  v.  Weber,  127  Iowa, 
365. 

Instruction  9  is  complained  of,  but  it  clearly  laid 
down  the  rule  that  we  have  just  stated,  and  is  therefore 
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correct.  The  trial  court  committed  no  error  in  admitting 
the  testimony  in  question  nor  in  its  instruction,  and  the 
judgment  must  therefore  be  affirmed. 


In  re  Estate  of  John  R.  Lamb,  Deceased,  Appellee,  v. 
W.  W.  Morrow,  Treasurer  of  the  State,  Appellant 

Taxation:   inheritance  tax.     An   estate  in   lands  cannot   be   taxed 

1  as  a  collateral  inheritance  where  the  title  passed  to  the  grantees 
who  were  not  in  fact  heirs,  under  a  deed  followed  by  imme- 
diate and  continuous  possession  and  control,  and  in  considera- 
tion of  the  life  support  of  the  grantors,  where  there  was  a  full 
compliance  with  the  contract  for  support  and  no  evidence  of 
any  intention  to  defeat  the  inheritance  tax. 

Adoption  of  children:  compliance  with   statute:   equitable  cir- 

2  CUM  stances.  Articles  of  adoption  which  are  not  in  compliance 
with  the  statute,  unacknowledged  and  unrecorded,  do  not  con- 
stitute a  legal  adoption  and  are  insufficient  to  establish  heirship, 
and  other  equitable  circumstances  cannot  be  relied  upon  to 
make  one  an  heir  if  they  do  not  in  law  establish  that  relation. 

Inheritance    tax:   conveyance   to   collateral    heirs:    life   estate: 

3  waiver:  parol  evidence.  A  conveyance  to  collateral  heirs  which 
is  not  to  become  effective  in  possession  or  enjoyment  during  the 
life  of  the  grantor,  but  reserves  a  life  estate  or  beneficial  use 
therein  is  subject  to  an  inheritance  tax;  but  even  though  con- 
taining such  a  provision  it  may  be  waived  by  the  grantor,  and 
as  no  one  but  the  parties  to  a  transaction  can  rely  on  the  stat- 
ute of  frauds  it  is  competent  for  the  grantee,  as  against  the 
State  seeking  to  impose  the  tax,  to  show  a  modification  of  the 
contract  and  waiver  of  the  reservation  by  parol,  when  supported 
by  a  consideration;  and  generally  the  modification  of  a  written 
contract,  while  still  executory,  or  full  execution  of  the  contract, 
is  sufficient  consideration  to  support  the  oral  agreement. 

Appeal  from  Jasper  District  Court. — ^Hon.  L.  E.  Will- 
cocKsoN,  Judge. 

Friday,  October  30,   1908. 

Appeal  from  the  actioa  of  the  district  court  in  re- 
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fusing  to   assess  a  collateral   inheritance   tax   against  the 
property  of  John  R.  Lamb,  deceased.     Affirmed, 

11.  W.  Byers,  Attorney  General,  and  George  Cosson, 
Assistant  Attorney  General,  for  the  State. 

0.  P.  Myers,  for  appellee. 

Deemer,  J. — In  the  year  1868  attempt  was  made  by 
John  R.  and  Mary  Lamb  to  adopt  as  their  child  Charlotte 
Emma  Holmes.    Articles  of  adoption  were  signed  by  tliem 

and  by  the  father  of  the  adopted  child,  the 
'*  ht^uInce'tM"     mother  being  dead;  but  these  were  neither 

acknowledged  nor  recorded,  nor  did  they 
comply  with  the  statute  then  in  force  regarding  articles 
of  adoption.  William  A.  Holmes  is  a  son  of  Charlotte 
Emma  Holmes.  September  10,  1900,  John  R  Lamb  and 
his  wife,  Mary,  conveyed  by  warranty  deed  thirty-eight 
acres  of  land  in  Jasper  County,  Iowa,  to  William  A. 
Holmes,  the  expressed  consideration  being  $1  and  other 
valuable  considerations.  The  deed  reserved  a  life  estate 
in  the  grantors,  and  as  a  part  of  the  transaction  the 
grantors  in  the  deed,  as  parties  of  the  first  part,  entered 
into  a  contract  with  the  grantee  Holmes  and  his  wife, 
Maggie,  as  parties  of  the  second  part,  the  material  parts 
of  which  read  as  follows: 

That  the  parties  of  the  first  part  have  this  day  con- 
veyed to  the  second  party  their  real  estate  situated  in  sec- 
tion 33,  township  80,  range  19,  for  the  following  consid- 
eration: TTie  said  second  parties  agree  to  move  upon  said 
premises,  farm  and  cultivate  the  same,  raise  stock  and 
produce  thereon  and  do  all  the  work  in  farming  said  prem- 
ises and  also  do  all  the  housework  in  caring  for  first  par- 
ties, make  for  them  a  good,  comfortable  home,  and  care 
for  them  and  provide  them  with  fuel  and  plenty  of  good, 
wholesome  food  as  long  as  they  or  either  of  them  shall 
live;  and  to  treat  them  kindly  at  all  times  and  through- 
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out  their  old  age,  and  at  their  death  give  them  a  suitable 
burial  and  pay  the  expenses  of  the  same.  The  said  first 
parties  also  give  to  the  said  second  party,  William  A. 
Holmes,  the  stock,  wagons,  implements,  and  tools  now 
upon  said  farm  upon  same  consideration,  and  said  Holmes 
can  now  take  possession  of  the  same  and  use  same  on  said 
farm.  At  present  both  of  the  first  parties  are  disabled 
and  not  able  to  do  any  work  or  care  for  themselves,  and 
they  need  immediate  care.  First  parties  shall  be  required 
to  pay  towards  their  support  only  what  money  is  left  of 
the  interest  on  their  money  after  the  taxes  are  paid.  If 
said  second  parties  comply  with  this  agreement  the  said 
farm  is  to  be  theirs  in  fee  simple  as  provided  by  said 
deed.  In  case  the  second  parties  should  fail  to  comply  with 
this  agreement,  then  first  party  shall  serve  written  notice 
on  second  party,  pointing  out  wherein  second  parties  so 
fail  and  giving  them  an  opportunity  to  comply  with  and 
literally  perform  their  agreements  herein.  Should  they 
then  refuse  to  so  comply  for  the  period  of  sixty  days,  then 
first  parties  may  declare  the  deed  void  and  pay  second 
parties  a  reasonable  compensation  for  their  work,  care 
and  support.  Should  this  occur,  second  parties  agree  to 
at  once  convey  said  land  to  first  parties  or  either  of  them. 

Mary  J.  Lamb  died  in  August  of  the  year  1905,  and 
John  R.  Lamb  in  September  of  the  year  1906.  On  March 
15,  1905,  John  R.  Lamb  made  a  will,  the  first  paragraph 
of  which  reads  in  this  wise : 


Heretofore,  on  the  10th  day  of  September,  1900,  I 
joined  with  my  wife,  Mary  J.  Lamb,  in  a  contract  and 
deed  of  our  present  home  property  of  about  thirty-eight 
acres,  with  William  A.  Holmes  and  wife,  Maggie  L. 
Holmes,  and  it  is  my  will  that  contract  be  fully  carried 
out  and  executed,  and  that  "said  deed  and  land,  on  the 
full  execution  of  said  contract,  and  after  the  death  of  both 
myself  and  my  said  wife,  shall  pass  and  go  to  the  said 
William  A.  Holmes  and  Maggie  L.  Holmes,  with  this 
exception,  namely,  that  I  wish  that  the  expenses  of  my 
funeral  and  burial  shall  be  paid  out  of  my  personal  es- 
tate, and  shall  not  be  paid  by  the  said  Holmes,  as  said 
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contract  provides;  and  as  part  of  my  said  burial  expenses, 
I  hereby  direct  my  executor  hereinafter  appointed,  to  get 
for  my  grave  a  stone  box  or  covering  suitable  therefor,  in 
which  to  place  my  coffin,  and  also  to  place  upon  the  monu- 
ment of  myself  and  wife,  a  suitable  inscription. 

This  will  was  duly  admitted  to  probate.  During 
the  course  of  administration,  the  Treasurer  of  State  took 
the  necessary  preliminary  steps  to  have  the  Lamb  estate 
appraised  and  made  subject  to  the  collateral  inheritance 
tax.  To  this  William  A.  Holmes  filed  objections,  both  in 
his  individual  capacity  and  as  executor  of  the  will  of 
John  R.  Lamb.  In  these  he  claimed  to  be  the  owner  of 
the  land  under  the  deed  heretofore  set  out,  and  by  reason 
of  subsequent  oral  arrangements  between  himself  and  John 
R.  Lamb,  and  also  because  he  is  and  was  the  lineal  de- 
scendant and  heir  at  law  of  Charlotte  Holmes.  The  issues 
thus  tendered  were  tried  to  the  court  resulting  in  a  judg- 
ment finding  that  the  estate  of  John  R.  Lamb  and  espe- 
cially the  thirty-eight  acres  of  land,  was  not  subject  to  the 
inheritance  tax  provided  by  statute.  The  appeal  by  the 
State  Treasurer  challenges  these  rulings. 

The  oral  testimony  adduced  showed  that  the  grantee 
in  the  deed  took  immediate  possession  of  the  land  covered 
thereby,  and  that  he  continued  to  occupy  the  same  down 
to  the  time  of  trial.  It  also  showed  that  he  and  his  wife 
fully  complied  with  the  terms  of  the  contract,  gave  to  Mr. 
and  Mrs.  Lamb  the  necessary  care  and  attention,  and  fur- 
nished them  adequate  support  during  their  lives,  that  no 
forfeiture  was  made  or  attempted  of  the  estate  conveyed, 
and  that  the  grantee  in  the  deed  received  all  -the  rents  and 
profits  arising  from  the  land.  It  was  also  shown  without 
objection  that  in  October  of  the  year  1905,  which  was 
shortly  after  the  death  of  Mary  Lamb,  a  change  was  made 
in  the  contract,  to  which  we  have  referred,  the  change  being 
showTi  by  the  following  excerpt  from  the  testimony  of 
William  A.  Holmes: 
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Mr.  Lamb  was  up  town.  Came  home  and  said  that 
he  had  talked  with  Mr.  Myers  about  the  deed,  and  said, 
^And  I  want  you  to  take  it  and  have  it  put  on  record.  I 
want  to  turn  everything  over  to  you,  so  that  after  I  am 
dead  there  cannot  ever  anything  come  up  4:o  make  you 
any  trouble.  I  turn  everything  over  to  you.  I  don't  want 
anything  more  to  do  with  it.  I  don't  want  to  pay  the  taxes 
or  the  insurance.  I  don't  want  anything  more  to  do  with 
it'  This  was  in  the  early  part  of  October,  1905.  It  was 
on  the  day,  or  possibly  a  day  or  two  before,  the  deed  was 
recorded.  Mr.  Lamb  never  claimed  ownership  of  the  land 
to  my  knowledge. 

It  was  also  shown  that,  while  Lamb  paid  the  taxes 
and  insurance  on  the  land  prior  to  the  change  made  in 
the  contract,  after  that  date  these  were  paid  by  Holmes; 
that  Holmes  had  full  possession  of  the  land,  and  that  Lamb 
never  claimed  ownership  thereafter  or  any  rights  therein 
or  thereto.  Indeed,  it  is  shown  that  after  tliat  time  he. 
expressly  disclaimed  any  interest  in  the  land,  and  many 
times  asserted  that  it  belonged  exclusively  to  Holmes.  It 
further  appears  that  at  this  time  Lamb  had  in  personal 
property  something  like  $2,000,  and  that  he  declared  "that 
he  had  money  enough  to  last  as  long  as  he  lived;  that  he 
could  not  live  a  great  while  longer,  and  that  he  had  no 
use  for  the  place."  There  is  no  suggestion  in  the  record 
or  in  argument  that  these  arrangements  were  for  the  pur- 
pose of  defeating  the  inheritance  tax. 

It  is  practically  conceded  that  the  articles  of  adoption, 

to  which  reference  has  been  made,  were  insufficient  in  law 

to  make  Charlotte  Holmes  a  legally  adopted  child  of  John 

and   Mary,   and  it  is   clear  that   under  the 

2.  Adoption  of  •^  ' 

childeem:  rule   announced   in   this   State   these  articles 

compliance 

SiSta?fe"dr^      cauuot  bo  regarded  as  establishing  the  heir- 

cumstancc        gj^jp  ^f  ^jjliam  Holmcs.     Lcmg  v.  Hewitt, 

44  Iowa,  363;  Bresser  v.  Saarman,  112  Iowa,  720;  Hop- 

kins  V.  Antrohus,  120  Iowa,  21.  and  cases  cited.     See,  also. 
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Sires  V.  Melvin,  136  Iowa,  460.  Appellee's  counsel  con- 
tend, however,  that  the  case  is  in  equity,  and  that  the  at- 
tempt at  adoption,  and  the  conduct  of  the  parties  there- 
under, should  be  considered  in  arriving  at  a  final  conclu- 
sion of  the  controversy.  The  answer  to  this  is  that  the 
case  is  not  in  equity,  and  if  it  were,  the  matters  relied  upon 
cannot  make  one  an.  heir  if  in  fact  they  do  not  in  law 
establish  that  relation.  There  are  many  other  reasons  why 
these  so-called  equitable  circumstances  should  not  be  con- 
sidered. Holmes  does  not,  in  any  event,  take  as  an  heir. 
He  holds  the  land  either  by  will  or  by  reason  of  some  con- 
tract relation  entered  into  with  Lamb  before  his  death,  and 
in  no  view  of  the  case  should  he  be  regarded  as  the  legal 
heir  of  Charlotte  Holmes. 

IL     The   Attorney   General   insists   that   the  convey- 
ance to  Holmes  was  conditional;  that  the  grantors  reserved 
a  life  estate,  and  that  the  entire  estate  did  not  vest  until 
after  the  death  of  John  R.  Lamb.     The  force 
^'  TA™l:onvev-      of    thcso    claims    becomes     apparent    when 
lateral  heirs:      vicwcd  in  the  liffht  of  the  statute  imposing 

life  estate:  ,  c^        r  •    i       •  i 

waiver:  parol     the   tax.      So    far  as   material,    it   reads   as 

evidence.  ' 

follows : 

All  property  within  the  jurisdiction  of  this  State,  and 
any  interest  therein,  whether  belonging  to  the  inhabitants 
of  this  State  or  not,  and  whether  tangible  or  intangible, 
which  shall  pass  by  will  or  by  the  statutes  of  inheritance 
of  this  or  any  other  State,  or  by  deed,  grant,  sale  or  gift 
made  or  intended  to  take  effect  in  possession  or  in  enjoy- 
ment after  the  death  of  the  grantor  or  donor,  to  any  per- 
son, in  trust  or  otherwise,  other  than  to  or  for  the  use  of 
the  father,  mother,  husband,  wife,  lineal  descendant,  adopted 
child,  the  lineal  descendant  of  an  adopted  child  of  a  de- 
cedent, stepchild,  or  the  lineal  descendant  of  a  stepchild 
of  a  decedent,  or  to  or  for  charitable,  educational  or  re- 
ligious societies  or  institutions,  including  hospitals,  public 
libraries  and  public  art  galleries  kept  open  to  the  free  use 
of  the  public  not  less  than  three  days  of  each  week,  within 
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this  State,  shall  be  subject  to  a  tax  of  five  percentum  of 
its  value,  above  the  sum  of  one  thousand  dollars,  after  the 
payment  of  all  debts,  for  the  use  of  the  State. 

If  the  land  passed  by  deed,  grant,  or  sale,  made  or  in- 
tended to  take  effect,  in  possession  or  in  enjoyment,  after 
the  death  of  the  grantor,  then  it  was  subject  to  the  inher- 
itance tax.  Contention  is  made  that,  while  the  land  passed 
by  deed  or  sale,  it  was  not  to  take  effect  in  enjoyment  or 
possession  until  after  the.  death  of  the  grantor,  John  R. 
Lamb.  Eeliance  is  placed  upon  the  reservation  of  a  life 
estate,  and  upon  tlie  provisions  and  conditions  of  the  con- 
tract, supported  by  the  will,  which  is  counted  upon  as  giv- 
ing force  to  these  contentions.  It  is  no  doubt  true  that  the 
owner  of  an  estate  cannot  defeat  tlie  tax  by  any  device 
which  secures  to  him  for  life  the  income,  profits,  or  en- 
joyment thereof.  The  conveyance  must  be  such  as  passes 
the  possession,  the  title,  and  the  enjoyment  of  the  property 
in  the  grantor's  lifetime.  This  is  the  rule  in  -other  States 
having  statutes  similar  to  our  own.  See  Seihert's  Appeal, 
110  Pa.  329  (1  Atl.  346) ;  Du  Bois'  Appeal,  121  Pa.  368 
(15  Atl.  641) ;  Reish  v.  Com.,  106  Pa.  521 ;  In  re  Brand- 
retWs  Estate,  169  K  Y.  437  (62  N.  E.  563,  58  L.  R.  A. 
148) ;  In  re  Green's  Estate,  153  N.  Y.  223  (47  N.  E. 
292),  and  should  be  the  one  adopted  here.  If  the  case 
stood  upon  the  deed,  the  contract,  and  the  will  alone,  it 
would  be  very  much  stronger  for  the  State  or  its  treasurer 
than  it  appears  to  be  when  considered  with  the  other  tes- 
timony. The  deed  and  contract  are  somewhat  ambiguous. 
One  permissible  construction  is  that  an  estate  in  fee  was 
conveyed  subject  to  be  defeated  by  breach  of  condition 
subsequent,  and  another  that  the  grantor  reserved  a  life 
estate  during  the  life  of  himself  or  his  wife,  and  that  the 
land  did  not  pass,  either  in  possession  or  enjoyment,  until 
the  death  of  the  grantor.  From  our  point  of  view  there 
is  no  need  of  deciding  this  question,  for  the  reason  that  the 
testimony  shows,   without  any  conflict   or   dispute,   that   a 
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change  was  made  in  the  contract,  and  with  reference  to 
the  deed  and  its  delivery  after  the  death  of  Mary  Lamb. 
The  testimony  already  set  forth  shows  this  change,  and  it 
is  relfed  upon  by  appellee  as  supporting  the  finding  of  the 
trial  court.  Appellant's  counsel  have  not  argued  this  prop- 
osition for  reasons  best  known  to  themselves,  and  we  must 
decide  the  question  without  the  aid  of  argument  for  the 
State.  It  seems  to  be  settled  that  no  one  but  the  parties 
to  a  transaction  may  rely  upon  the  statute  of  frauds.  See 
20  Cyc.  306,  and  cases  cited.  So  that  parol  evidence  is 
admissible  to  show  a  change  in  the  relations  of  the  parties 
under  their  previous  contracts,  and  may  also  be  received 
to  show  a  conveyance  or  disposition  of  the  land.  This  is 
the  rule  announced  in  a  case  very  similar  to  the  one  at 
bar.  See  In  re  Estate  of  Huey,  24  Pittsb.  Leg.  J.  470. 
Under  this  rule  it  was  proper  for  Holmes  to  show  a 
modification  or  cancellation  of  the  written  contract,  and  a 
waiver  of  the  life  estate  reserved  by  the  deed.  This  he 
did,  by  testimony  which  was  not  objected  to  by  counsel 
for  the  Treasurer.  Under  that  testimony  it  appears  that 
both  possession  and  enjoyment  of  the  property  and  estate 
passed  to  Holmes  in  October,  1905.  The  will,  which  was 
made  long  before  that  time,  has  no  bearing  upon  this 
aspect  of  the  case,  for  it  was  within  the  power  of  the 
testator  to  dispose  of  property  covered  thereby  at  any  time 
before  his  death,  and  the  prior  provisions  of  the  will  would 
have  no  bearing  upon  his  purposes  or  intent.  We  are  con- 
strained to  hold  that  Lamb  waived  his  life  estate  reserved 
by  the  deed,  and  that  the  deed  was  redelivered  to  Holmes 
in  October  of  the  year  1905,  with  intent  to  pass  the  title 
with  all  its  incidents,  including  the  right  to  present  pos- 
session and  enjoyment.  Indeed,  there  is  no  dispute  in  the 
testimony  over  this  proposition;  and,  if  the  testimony 
be  competent,  this  should  end  the  controversy.  No  objec- 
tion was  made  to  the  testimony  when  offered,  nor  is  any 
claim  made  at  this  time,  that  it  was  incompetent.     Such  a 
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record  does  not  caU  for  a  discussion  of  the  admissibility 
of  the  testimony,  and  we  must  treat  it  as  competent. 

Moreover,  there  is  such  ambiguity  in  the  papers  them- 
selves, regarding  the  right  of  possession  and  enjoyment 
that  oral  testimony  was  admissible  to  show  how  the  par- 
ties acted  with  reference  thereto — their  practical  interpre- 
tation of  the  language  and  terms  thereof — ^for  the  purpose 
of  determining  who  in  fact  had  the  possession  and  enjoy- 
ment of  the  property,  and  who  was  entitled  thereto  under 
these  documents,  and  who  in  fact  was  entitled  to  and  who 
received  the  rents  and  profits  of  the  land  before  the  death 
of  John  R.  Lamb.  The  parol  evidence  rule  does  not  apply 
to  actions  between  strangers,  and  if  it  did  there  is  noth- 
ing therein  to  prevent  parties  modifying  and  changing 
their  previous  written  contracts  and  agreements,  provided 
these  modifications  are  based  upon  a  consideration  or  have 
been  fully  executed.  And  as  a  general  rule,  the  cancella- 
tion or  modification  of  the  terms  and  obligations  of  a  writ- 
ten contract,  while  remaining  executory,  is  sufiicient  con- 
sideration for  a  subsequent  oral  one.  This  is  fundamental 
doctrine.  See  Page  on  Contracts,  sections  318,  608,  1348, 
1339,  1344;  Jones  v.  Haines,  117  Iowa,  80.  And  a  fully 
executed  contract  will  not  be  disturbed  for  want  of  consid- 
eration. There  is  no  suggestion  of  any  fraud  in  the  case 
or  of  an  attempt  to  avoid  the  inheritance  tax  statutes.  All 
obligations  on  the  part  of  Holmes  and  wife  were  fully  car- 
ried out,  and  there  never  was  any  attempt  to  declare  a  for- 
feiture or  to  re-enter  the  premises.  If  the  conveyance  was 
originally  upon  condition  subsequent,  it  nevertheless  passed 
title,  with  all  rights  annexed  thereto  subject,  of  course,  to^ 
be  defeated  for  breach  of  condition.  But  some  affirmative 
act  on  the  part  of  the  grantor  was  necessary  to  defeat  the 
title  conveyed.  Under  well-known  rules,  which  are  not 
challenged  by  the  Attorney  General,  the  laiid  was  not  sub- 
ject to  the  inheritance  tax,  and  the  trial  court  was  right  in 
so  holding.    No  other  part  of  decedent^s  estate  is  involved 

Vot.  140  Ia.— 7 
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in  this  controversy,  and  we  have  no  occasion  to  say  whether 
or  not  it  is  subject  to  the  tax. 

The  judgment  is  right,  and  it  is  affirmed. 


Elizabeth  Wood  and  S.  J.  Pooley^  Guardian  of  Clifton 
D.  Wood  and  Hazel  D.  Wood,  Appellants,  v.  Beoth- 

EBHOOD   of   AmEBICAN    YeOMEN. 

Benefit  insurance:  pleadings:  direction  of  verdict.    Where  plaintiff 

1  in  a  suit  on  a  benefit  certificate  sets  out  the  original  certificate 
and  alleges  that  a  second  certificate  was  issued  by  the  associa- 
tion in  lieu  thereof,  which  was  in  effect  the  same  as  the  original, 
and  that  the  insurance  was  continuously  in  force  by  virtue  of 
both,  he  cannot  be  said  to  rely  wholly  on  the  second  certificate 
and  the  court  should  not  direct  a  verdict  on  that  theory. 

Same:  acceptance  of  certificate  by  insured.    Although  the  second 

2  certificate  in  question  contained  provisions  requiring  an  accept- 
ance by  the  insured  before  it  became  a  binding  contract,  still 
the  fact  that  it  was  found  among  the  papers  of  deceased  was 
sufficient  evidence  of  acceptance  to  take  that  issue  to  the  jury. 

Appeal    from    Polk    District    Court. — ^Hon.    W.    H. 
MoHenby,   Judge. 

Fbiday,  Ootobeb  30,  1908. 

In  1899  George  B.  Wood  became  a  member  of  the 
defendant  corporation,  a  mutual  benefit  insurance  associa- 
tion, entitled  to  have  paid  to  his  then  wife,  Ella  F.  Wood, 
in  the  event  of  his  death,  the  amount  of  one  assessment 
on  the  membership  of  said  association  not  to  exceed  $3,000. 
In  1903,  as  is  alleged  in  plaintiflFs^  petition,  said  Wood 
took  such  steps  as  were  provided  for  in  the  articles  of  the 
association  to  have  the  benefit  made  payable  to  the  plain- 
tiflF,  Elizabeth  Wood,  as  his  wife  at  that  time,  and  his 
children,  who  are  also  plaintiffs  in  this  action,  represented 
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by  their  guardian,  as  they  are  still  minors.  There  were 
further  allegations  in  the  petition  as  to  the  death  of  said 
Wood,  and  the  right  of  the  plaintiffs  to  recover  $3,000 
from  the  defendant  as  insured  by  it.  It  is  further  alleged 
that,  while  the  reissued  certificate  corresponded  with  the 
first  certificate  as  to  date  of  signature,  it  was  a  continua- 
tion merely  of  the  original  certificate  with  a  change  of 
beneficiaries.  Defendant  alleged  that  the  second  certifi- 
cate was  issued  by  the  ofiicers  of  the  association  without 
authority,  and  through  inadvertence  and  by  mistake,  and 
that  said  second  certificate  had  never  been  accepted  by 
said  Wood,  and  asked  a  reformation  of  the  certificate  to 
make  it  conform  to  the  real  contract  of  the  parties.  In 
reply  plaintiffs  deny  the  allegations  of  defendant's  answer. 
At  the  conclusion  of  the  evidence  introduced  for  plain- 
tiffs the  court,  on  defendant's  motion,  instructed  a  verdict 
in  its  favor,  and  from  the  judgment  on  this  verdict  plain- 
tiffs appeal, 

Ryan  &  Ryan,  for  appellants. 

E.  C.  Corry  and  Dunshee  &  Dom,  for  appellee. 

Shebwin,  J. — The  verdict  for  the  defendant  was  di- 
rected on  the  ground  that  plaintiffs'  action  was  founded 
on  the  second  certificate,   and   that  the  evidence   did   not 
I.  Bbnkptt  im.       show   the   acceptance   of   said   certificate   by 
pleadings:  di-      the    insurcd.      Asidc    from    the    substituted 
Tcrdict  pleadings   of  the   plaintiff,   the   record    does 

not  clearly  show  whether  plaintiffs  were  relying  solely 
on  the  second  certificate  or  not,  and  it  must  be  admitted 
that  the  trial  court  had  some  warrant  for  stating  that  re- 
covery was  sought  on  the  second  certificate  only.  But  the 
first  certificate  was  fully  set  out  in  the  petition  and  an- 
swer and  in  the  former  it  was  alleged  that  the  second  cer- 
tificate was,  in  effect,  the  same  as  the  first  one,  and  that 
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the  insurance  upon  the  life  of  Wood  was  continuously  in 
force  by  virtue  of  both.  It  is  true  the  first  certificate  was 
not  offered  in  evidence,  but  that  was  unnecessary.  It  had 
been  set  out  in  full  in  the  pleadings  on  which  the  case 
was  being  tried,  and  hence  there  was  no  occasion  to  put  it 
in  evidence.  It  was  admitted  by  the  defendant  in  its  an- 
swer, and  for  all  purposes  of  the  case  that  was  sufficient. 
Admissions  made  in  the  pleadings  forming  the  issues  being 
tried  are  to  be  considered  without  further  action.  Shipley 
V.  Reasoncr,  87  Iowa,  555. 

Both  certificates  provided  against  liability  in  case  of 
suicide,  but  there  was  no  evidence  before  the  jury  on  that 
question.    We  are  also  of  the  opinion  that  a  verdict  should 
2.  Same-  accept-     ^^*  hsLYe  been  directed,  even  if  the  plaintiffs 
SfiSte^bj^n-     ^^^  i^  f^c*  ^^  relying  solely  on  the  second 
•"****•  certificate.      While    it    is    evident    that    its 

changed  conditions  would  require  an  acceptance  thereof 
before  it  could  become  a  contract  between  the  insured  and 
the  defendant,  it  is  also  true  that  there  was  evidence  tend- 
ing to  show  an  acceptance,  and  sufficient,  we  think,  to  take 
the  case  to  the  jury  on  that  question.  The  certificate  was 
found  among  the  private  papers  of  Wood  and  in  his  private 
box  in  the  bank.  It  may  have  been  placed  there  by  his 
son,  as  the  evidence  tends  to  show;  but,  if  such  was  the 
fact,  we  think  there  is  a  presumption  that  it  was  put  there 
by  authority  of  his  father.  There  is  nothing  in  the  record 
showing  that  a  written  acceptance  was  required  by  the  laws 
of  the  defendant,  and  a  failure  to  so  accept  it  is  not  of 
vital  importance. 

There  was  error  in  directing  a  verdict  for  the  defend- 
ant)  and  in  rendering  judgment  thereon.     Revised. 
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Charles  H.  Bosley  v.  Lucretia  Stewart  and  George 
Stewart,    Appellants,    and   Eoxana   Bosley   et    al. 

Partition:  res  judicata,     A  mortgagor  who  is  made  a  party  to  the 

1  foreclosure  suit  and  failed  to  plead  that  the  mortgage  was  fraud- 
ulent cannot  subsequently  raise  that  question,  as  against  the  pur- 
chasers at  the  foreclosure  sale,  in  a  suit  to  partition  the  property. 

Adverse  possession  by  mortgagor:  evidence.    While  in  general  the 

2  possession  of  a  mortgagor  after  foreclosure  is  that  of  a  quasi 
tenant  of  the  purchaser,  still  if  the  mortgagor  openly  and  no- 
toriously claims  title  in  himself  for  the  statutory  period  he  may 
thus  acquire  title  by  adverse  possession.  Evidence  held  to  show 
title  by  adverse  possession. 

Appeal  from  Clinton  District  Court, — Hon.  A.  P.  Barker, 

Judge. 

Friday,   October  30,   1908. 

Suit  for  the  partition  of  a  lot.  Tliere  was  a  judg- 
ment for  the  plaintiflF,  from  which  the  defendants,  Lucretia 
Stewart  and  George  Stewart,  appeal.    Affirmed. 

L.  F.  Sutton,  for  appellants. 

(7.  H.  George  and  Wolfe  &  Wolfe,  for  appellee. 

Sherwin,  J. — This  action  was  brought  for  the  parti- 
tion of  lot  19,  block  26,  in  the  city  of  Clinton,  Iowa.  The 
appellants  answered,  alleging  ownership  of  the  lot  under 
and  by  virtue  of  a  sheriflF's  deed  issued,  upon  the  foreclosure 
of  a  mortgage  given  to  Lucretia  Stewart  by  Reed  W.  Bos- 
ley and  Roxana  Bosley^  her  father  and  mother.  The  exe- 
cution of  the  mortgage  by  Reed  W.  Bosley  and  the  fore- 
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closure  thereof,  and  the  deed  to  the  appellant,  Lucretia 
Stewart,  were  all  admitted  factef,  but  the  plaintiflF  and  the 
other  appellees  alleged  that  the  mortgage  to  Lucretia  Stew- 
art was  without  consideration,  and  given  by  said  Reed  W. 
Bosley  for  the  purpose  of  defrauding  his  creditors,  and 
that,  at  the  time  of  the  foreclosure  of  said  mortgage,  the 
said  Lucretia  Stewart  agreed  with  Roxana  Bosley  that, 
when  the  lot  was  sold  by  the  sheriflF  under  the  foreclosure 
proceedings,  it  was  to  be  bid  in  by  Lucretia  in  her  mother's 
name,  and  the  deed  therefor  executed  to  her;  that  in  ac- 
cordance with  such  agreement  the  said  Roxana  Bosley 
made  no  defense  to  the  foreclosure  suit,  and  the  deed  to 
the  lot  was  obtained  by  Lucretia  Stewart  through  fraud, 
or  by  oversight  or  mistake.  It  was  also  alleged  that,  at 
the  time  of  the  execution  of  said  mortgage,  the  lot  in  ques- 
tion was  the  homestead  of  the  mortgagor,  and  that  said 
Roxana  Bosley  did  not  sign  it.  The  appellees  further 
pleaded  that,  ever  since  the  execution  of  said  sheriffs  deed, 
and  for  more  than  ten  years  prior  to  the  commencement 
of  the  action,  the  lot  in  question  had  been  in  the  open, 
visible,  notorious,  and  adverse  possession  of  said  Reed  W. 
Bosley  and  Roxana  Bosley  as  against  Lucretia  Stewart, 
and  tliat  the  statute  of  limitations  had  run  against  any 
claim  she  had  thereto  other  than  her  interest  as  an  heir 
of  Reed  W.  Bosley.  Upon  these  issues  the  case  was  tried, 
and  judgment  rendered  for  the  plaintiflF. 

Reed  W.  Bosley  purchased  the  property  in  question 
in  1864  or  1865,  and  it  is  admitted  that  it  was  at  all 
times  thereafter  occupied  by  him  as  the  home  for  himself 
and  family  up  to  the  time  of  his  death  in  1905.  The 
mortgage  in  question  was  executed  in  1879,  and  it  pur- 
ported to  secure  the  payment  of  a  note  payable  to  the 
appellant,  Lucretia  Stewart.  The  mortgage  was  foreclosed 
in  March,  1882,  and  the  sheriffs  deed  under  the  foreclosure 
proceedings  was  issued  to  the  appellant  in  July,  1883,  and 
recorded  in  May,  1884.     During  all  of  this  time  the  ap- 
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pellant  was  a  single  woman,  living  on  said  premises  with 
her  parents.  She  was  married  to  her  codefendant  in  1888, 
and  they  both  lived  with  her  parents  from  the  time  of  their 
marriage  until  1895,  she  helping  about  the  house,  and 
her  husband  paying  his  board.  The  trial  court  found 
against  the  contention  of  the  appellees  on  all  questions  ex- 
cept that  of  adverse  possession.  It  was  determined  that 
Mrsi  Bosley  signed  the  mortgage,  and  we  think  the  find- 
ing has  ample  support  in  the  record. 

On  the  question  of  the  fraudulent  character  of  the 
transaction,  the  court  held  that,  whatever  the  facts  might 
be  as  to  that,  the  defense,  if  any  there  was,  was  waived 

1.  Paetitiok:  .  ^Y  ^^^  ^'  Boslcy  and  his  wife,  Roxana, 
resjudioata,      ^^j^^  ^^^^  parties  to  the  foreclosure  suit,  by 

their  failure  to  then  interpose  it.  The  record  shows  with- 
out material  conflict  that  both  Reed  W.  Bosley  and  his 
wife  were  made  parties  to  the  foreclosure  suit,  and  were 
properly  served  with  notice  thereof,  and  hence  it  follows 
that,  if  they  had  any  defense  to  the  mortgage,  it  was  their 
duty  to  then  plead  it  and  have  it  determined,  and,  failing 
to  do  so,  they  cannot  now  be  heard  on  that  question.  Bald- 
win V.  Davis,  118  Iowa,  36;  Oalpin  v.  Oalpin,  74  Iowa, 
454;  Murphy  v.  Cuddihy,  111  Iowa,  645. 

On  the  question  of  adverse  possession  the  court  found 
with  the  plaintiff,  and  we  think  it  clear  that  the  finding 
was  fully  warranted  by  the  evidence,   and   must  be  sus- 

2.  advehsb  pos.  tained.  The  evidence  is  quite  conclusive 
iwRTCAGOE^:  *^^^  *1^®  mortgage  in  question  was  in  fact 
evidence.  given   to   the  appellant  for  the  purpose  of 

hindering  and  delaying  a  creditor  of  Reed  W.  Bosley,  and 
that  no  consideration  was  paid  therefor  by  the  mortgagee. 
There  is  no  question  but  what  the  premises  in  question 
were  the  homestead  of  Reed  W.  Bosley  and  his  family, 
and  there  is  nothing  in  the  record,  except  the  execution  of 
the  mortgage,  tending  even  to  show  that  the  homestead 
was  liable  for  the  debt  which  it  was  claimed  the  mortgage 
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was  given  to  defeat,  and,  in  the  absence  of  such  showing, 
it  cannot  be  said  that  the  transaction  between"  Lucretia 
Stewart  and  her  parents  was  in  fact  fraudulent,  because 
intent  alone  does  not  constitute  fraud;  but,  however  this 
may  be,  we  are  very  clearly  of  the  opinion  that  the  mort- 
gagor executed  the  instrument  in  question  for  the  purpose 
stated,  and  that  it  was  so  understood  by  Lucretia  Stewart 
The  parents,  notwithstanding  the  sheriffs  deed,  retained 
actual  possession  of  the  property,  as  we  have  seen,  until 
the  death  of  the  father.  The  appellant  lived  in  the  house 
for  many  years  thereafter*  and  until  after  her  marriage. 
After  she  left  home  with  her  husband,  Eeed  W.  Bosley 
and  his  wife  continued  in  possession  of  the  property,  and 
exercised  complete  dominion  thereover.  Not  only  this,  but 
the  evidence  shows  that  they  claimed  to  be  the  real  owners 
thereof,  and  Lucretia  Stewart,  during  this  time,  and  up 
to  a  very  short  time  before  this  suit  was  brought,  disclaimed 
the  ownership  of  the  property,  and  on  one  occasion  offered 
to  l)uy  it  of  her  mother.  If  it  is  true  that  the  evidence 
shows  that  the  property  was  assessed  in  the  name  of  Lucretia 
Stewart  a  part  of  the  time,  and  that  some  of  the  tax  re- 
ceipts were  issued  in  her  name,  these  facts  are  not  at  all 
conclusive.  The  property  standing  in  her  name  of  record, 
it  would  be  quite  natural  that  it  be  assessed  to  her,  and 
being  so  assessed,  it  would  be  quite  natural  also  that  the 
tax  receipts  run  in  her  name,  no  matter  who  might  in 
fact  pay  the  taxes,  and  on  the  question  of  who  in  fact  did 
pay  the  taxes  during  all  of  the  years  subsequent  to  the 
deed  in  question,  the  evidence  is  conflicting.  The  appellant 
relies  upon  the  proposition  that  after  the  execution  of 
the  deed  the  possession  of  Reed  W.  Bosley  was  subject  to 
the  title  of  Lucretia  Stewart,  unless  the  contrary  appears. 
It  is  undoubtedly  the  rule  that,  when  land  is  sold  imder 
foreclosure  or  other  legal  proceedings,  and  the  debtor  re- 
tains possession,  his  relation  to  the  purchaser  is  that  of  a 
quasi  tenant,  and  his  continued  possession  is  not  adverse 
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until  some  affirmative  claim  is  made  by  him  antagonistic 
to  the  title  of  the  purchaser.  1  Cyc.  1054;  9  Current 
Law,  43;  Swift  v.  Agnes,  33  Wis,  228.  But  it  is  equally 
as  true  that  the  possession  of  the  judgment  debtor  may  be 
adverse  to  that  of  the  purchaser  under  a  judgment,  and  it 
will  be  so  held,  when  it  is  shown  that  he  has  claimed  title 
in  himself,  openly  and  notoriously,  for  the  statutory  period. 
See  citations,  supra,  and  Chalfin  v.  Malone,  9  B.  Mon. 
(Ky.)  496  (50  Am.  Dec.  525). 

The  record  brings  this  case  within  the  rule  thus  stated, 
the  judgment  must  be,  and  it  1%  affirmed. 


Thomas    Quinn,   Appellant,    v.    Monona    County,    Wm. 
XJhl,    and    Tadlock    Bbothebs,    Appellees. 

Judgments:  stare  decisis:   abatement  of  actions.     The  determina- 

1  tion  on  appeal  in  another  action  of  the  issues  involved  in  a 
case  on  trial,  after  the  trial  of  the  later  action,  is  not  available 
as  an  adjudication  but  is  important  in  the  subsequent  determi- 
nation of  the  issues  under  the  doctrine  of  stare  decisis,  and 
will  support  a  plea  in  abatement  provided  the  parties  are  the 
same. 

Same.     Road  supervisors  and  township  trustees  represent  the  public 

2  in  a  suit  to  determine  the  location  of  a  highway,  and  in  the 
absence  of  any  objection  to  their  right  to  so  act,  the  same 
plaintiffs  cannot  maintain  an  action  involving  the  same  issue 
against  the  county  which  also  represents  the  public,  and  a  de- 
termination of  the  issues  in  the  former  will  abate  the  latter. 

HighwajTs:  boundaries:  evidence.     Evidence  of  a  supposed  monu- 

3  ment  marking  an  original  comer  is  not  controling  on  an  issue 
as  to  the  location  of  a  highway  boundary,  where  it  was  not 
shown  that  it  was  in  fact  a  government  comer. 

Same:   estoppel.     Where   a   highway   fence   was   not   erected   as   a 

4  boundary  the  county  is  not  estopped  to  claim  that  the  same 
was  an  obstruction  to  a  highway  subsequently  established,  by 
the  fact  that  for  a  few  years  it  took  no  steps  to  remove  the 
same,  no  one  with  authority  acquiescing  therein;  nor  by  the 
fact  that  plaintiff  had  planted  trees  just  inside  the  fence. 
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Appeal  from  Monona  District  Court. — ^Hon.  David  Mould, 

Judge. 

Friday,   Octobeb  30,   1908. 

This  is  a  proceeding  to  determine  the  boundary  line 
between  the  property  owned  by  plaintiflF  and  that  owned 
by  defendants  other  than  Monona  County,  and  to  ascertain 
and  define  the  limits  of  a  duly  established  highway  between 
the  lands  owned  by  the  respective  parties.  Defendant 
Uhl  admitted  the  allegations  of  the  petition,  and  consented 
to  the  entry  of  a  decree  in  plaintiffs  favor.  The  other 
defendants  filed  answers,  and  among  other  defenses  pleaded 
in  abatement  another  action  pending.  The  case  was  tried 
to  the  court,  resulting  in  a  decree  for  defendants  and  a 
finding  establishing  the  plea  in  abatement.  Plaintiff  ap- 
peals.    Affirmed, 

C.  R.  Metcalfe,  for  appellant. 

8.  D.  Crary  and  W.  D.  Crary,  for  appellees. 

Deemer,  J. — The  pleadings  are  very  voluminous  and 
complicated,  covering  many  closely  printed  pages  of  the 
abstract.  The  controversy  is  really  over  the  proper  loca- 
tion of  the  highway  between  the  east  halves  of  sections 
nine  and  sixteen  in  a  township  in  Monona  County,  Iowa. 
Plaintiff  owns  the  northwest  quarter  of  section  sixteen, 
and  defendants  Uhl  and  Tadlock  Brothers  the  southwest 
quarter  of  section  nine,  in  the  same  township.  This  high- 
way was  legally  established  in  the  year  1894,  and  it  is 
claimed  by  defendant  Monona  County  that  the  fence  on 
the  north  side  of  plaintiffs  land  is  something  like  thirty 
feet  north  of  where  it  should  be,  constituting  an  obstruc- 
tion to  the  highway.  This  plaintiff  denies,  and  he  claims 
that  the  fence  is  on  the  true  line  between  the  highway 
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and  his  (plaintiffs)  land,  and  that,  if  this  be  not  true, 
it  is  upon  a  line  established  by  recognition  and  acquies- 
cence. The  prayer  of  the  petition  is  that  the  fence  be 
duly  established  as  the  pennanent  line  between  plaintiff's 
land  and  the  highway,  and  that  the  same  be  made  of  record 
and  otherwise  made  to  conform  to  title  21,  chapter  5, 
sections  4228-4239,  Code.  An  estoppel  on  the  part 
of  the  county  was  also  pleaded.  About  all  that  is  said 
regarding  the  defendants  other  than  Monona  County  is 
that  they  have  also  acquiesced  in  and  recognized  the  south 
line  of  the  highway  as  being  marked  by  the  fence  upon 
the  north  side  of  plaintiff's  farm.  Defendant  Uhl  admit- 
ted the  allegations  of  the  petition,  and  consented  to  a  de- 
cree as  prayed;  but  it  is  manifest  that  he  cannot  bind  the 
county  or  the  public  in  giving  such  consent.  Tadlock 
Brothers  and  the  county  pleaded  another  action  pending, 
denied  the  allegations  of  plaintiff's  petition,  and,  by  coun- 
terclaim, asked  affirmatively  that  the  fence  be  removed  as 
an  obstruction  to  the  highway,  and  that  plaintiff  be  en- 
joined from  placing  any  other  or  further  obstruction  thereon. 
The  action  pending  which  was  pleaded  in  abatement  of 
plaintiff's  suit  was  Quinn  v.  Baage,  then  in  the  District 
Court  of  Monona  County,  which  reached  this  court  on 
appeal  and  was  decided  in  December,  1907;  the  opinion 
being  reported  in  138  Iowa,  426.  All  the  pleadings  and 
proceedings  in  that  case  so  far  as  it  had  then  progressed 
were  introduced  in  evidence  upon  the  trial  of  this  action 
in  the  District  Court,  and  the  testimony  in  that  case,  so 
far  as  applicable,  was  introduced  in  evidence.  But  little 
other  additional  testimony  was  taken,  and  that  had  refer- 
ence to  the  true  line  between  the  two  tracts  of  land.  The 
action  now  before  us  was  tried  in  equity  by  consent  of 
parties,  and,  whatever  its  form,  the  pleadings  make  it 
apparent  that  the  only  question  in  the  case  was  the  proper 
location  of  the  highway  between  the  two  tracts  of  land 
above  described* 
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I.  The  line  between  the  two  tracts  of  land  and  the 
corners  and  boundaries  thereof  were  not  in  dispute  as  be- 
tween plaintiff  and  Uhl;  but  issue  was  tendered  between 
plaintiff  and  Tadlock  Brothers.  This  issue, 
**  ^Ji^^ deltas-  however,  was  not  over  the  comers  and 
SrtVo^f"*  °^  boundaries  of  the  lands  owned  by  the  re- 
spective parties,  save  as  these  were  inci- 
dentally involved  in  fixing  the  proper  highway  line  on 
the  south  side  of  the  thoroughfare.  It  is  perfectly  mani- 
fest in  this  case  that  the  only  issue  between  the  parties 
is  the  true  and  proper  location  of  the  line  between  the 
highway  and  plaintiff's  property.  By  turning  to  the  opin- 
ion in  Quinn  v.  Baage,  supra,  it  will  be  seen  that  this  was 
the  exact  issue  in  that  case,  and  that  plaintiff  was  finally 
defeated  in  that  suit.  This,  of  course,  is  immaterial  on 
the  issue  of  another  suit  pending;  for,  no  matter  if  the 
result  had  been  favorable  to  plaintiff  in  the  end,  the  plea 
in  abatement,  if  held  sufficient,  would  have  been  good. 
The  conclusion  reached  in  that  case  upon  appeal  is  only 
important  as  indicating  what  the  decision  should  be  in 
this  case  on  the  merits.  A  determination  of  the  issues 
on  the  former  appeal  upon  testimony  substantially  the 
same  as  in  this  case  would  not  constitute  a  former  adju- 
dication for  the  case  had  not  then  been  decided  on  appeal; 
but  it  would  be  stare  decisis  of  the  matters  common  to 
the  two  cases.  Viewed  in  the  latter  light,  the  opinion  on 
the  former  appeal  is  not  conclusive  as  res  adjudicata;  but 
is  entitled  to  weight  upon  the  principle  that  a  case  once 
decided  should  not  be  overruled,  save  for  some  apparent 
and  imperious  necessity.  As  the  real  issues  were  common, 
to  the  two  cases,  the  plea  in  abatement  is  good,  unless  it 
appears  that  there  was  such  a  difference  in  the  parties  to 
the  litigation  as  that  a  decree  rendered  in  either  case  would 
not  have  been  binding  in  the  other. 

In  the  case  of  Quinn  v.  Baage  et  al.  the  defendants 
were  road  supervisors  and  township  trustees,  and  in  that 
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case  the  defendants  filed  a  counterclaim  asking  that  plain- 
tiff be  enjoined  and  restrained  from  inter- 
fering with  them  in  the  removal  of  plain- 
tiff's fence.  In  that  action  they  necessarily  were  repre- 
senting the  county  or  the  public,  and  no  objection  was 
raised  by  the  plaintiff  to.  their  right  to  prosecute  this  coun- 
terclaim. They  were  assuming  to  act  in  a  representative 
capacity,  and,  as  plaintiff  did  not  in  any  manner  challenge 
their  authority  to  so  act,  he  is  in  no  position  now  to  ques- 
tion their  right  to  do  so. 

Was  there  then  such  an  action  pending  as  that,  when 
finally  passed  to  judgment  or  decree,  the  decree  would  be 
binding  upon  the  plaintiff  and  the  county?  This  is  the 
pivotal  question  in  the  case.  Plaintiffs  in  these  actions 
are  the  same,  and  the  issues  are  practically  identical.  True, 
the  defendants  are  not  all  the  same,  either  in  name  or  in 
fact;  but  it  is  not  necessary  to  sustain  the  plea  that  they 
be  the  same.  It  is  enough  that  some  of  them  be  the  same 
if  the  actions  are  based  upon  substantially  the  same  facts. 
The  road  supervisor  and  the  township  trustees  of  Monona 
County  were  sued  in  a  representative  capacity  in  the  first 
action,  and,  on  behalf  of  the  public,  they  filed  a  counter- 
claim involving  the  identical  issues  presented  by  the  second 
suit.  In  the  second  case  the  county  was  a  party  defendant, 
and  it,  too,  represented  the  public  as  did  the  road  super- 
visor and  the  trustees  in  the  first  one.  Under  such  a  state 
of  facts,  it  is  clear  that  the  second  suit  should  be  abated. 
A  judgment  in  the  first  case  against  the  road  supervisor 
and  the  trustees  upon  the  issues  tendered  would  have  been 
conclusive  upon  the  county.  In  each  case  there  was  a  de- 
fendant who  stood  for  the  general  public,  and  the  decision 
in  either  would  be  binding  upon  the  public  as  res  adjudi- 
cata.  Lyman  v.  Farts,  53  Iowa,  498;  ClarJc  v.  Wolf,  29 
Iowa,  197;  MUlikar^  v.  La  Fayette,  118  Ind.  323  (20  N. 
E.  847);  Freeman  on  Judgment,  section  178;  Cannon  v. 
Nelson,  83  Iowa,  242;  People  v.  Holladay,  93  Cal.   242 
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(29  Pac  64,  27  Am.  St.  Eep.  186;  Id.,  102  Cal.  661,  36 
Pac.  927).  The  trial  court  was  right  in  abating  the  action. 
II.  Moreover,  we  are  constrained  to  hold  that  it  was 
also  justified  in  dismissing  plaintiffs  petition  under  the 
evidence  adduced.  The  testimony  was  the  same  as  in 
Quinn  v.  BaagCy  save  that  in  this  case  the 
^'  boSndarics!        defendant   Uhl    made    an    admission    which, 

CTidence.  <■  •     -i*  i 

as  we  have  seen,  was  not  binding  on  the 
county,  and  there  was  some  additional  testimony  as  to  a 
supposed  monument  marking  the  original  government 
comer  at  or  near  a  place  where  plaintiff  claims  it  to  have 
been  fixed.  This  testimony  was  not  controlling,  however; 
for  there  is  nothing  to  show  that  it  was  in  fact  a  gov- 
ernment corner  or  monument.  Unless  we  are  to  overrule 
Quinn  v.  Baage,  supra,  the  decision  in  this  case  must  be 
the  same  as  in  that.  We  are  practically  asked  to  overrule 
that  case,  but,  as  now  advised,  we  are  not  prepared  to  do 
so.  A  highway  sixty-six  feet  in  width  was  duly  and  legally 
established  in  the  year  1894  along  the  north  side  of  plain- 
tiffs land.  His  fence  was  built  at  that  time,  and  it  ap- 
pears it  extended  from  twenty-five  to  thirty  feet  into  the 
Toad  as  established.  It  was  not  erected  as  a  boundary  fence 
marking  the  southern  limits  of  the  highway;  for  it  had 
been  built  many  years  before  the  highway  was  established. 
It  may  be  that  plaintiff  or  his  grantors  thought  it  was 
on  the  line,  although  it  seems  that  it  was  not. 

There  is  nothing  from  which  the  inference  of  acquies- 
cence on  the  part  of  the  county  can  be  predicated,  save 
that  until  recently  the  county  did  nothing  toward  remov- 
4.  Sami:  es-  ^°g  *^^  fcuce.     But  that  is  not  sufficient  to 

***"^''  justify  a  holding  of  acquiescence  or  estoppel, 

even  were  it  applicable  to  highways  properly  and  legally 
established.  There  was  a  claim  of  estoppel  on  the  part  of 
the  county,  but  that  matter  is  fully  considered  in  the  orig- 
inal case,  supra,  and  what  is  said  in  that  opinion  need 
not  be  repeated  here.     It  is  enough  to  say  in  this  connec- 
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tion  that  nothing  has  been  added  to  the  testimony  on  this 
proposition  from  what  appeared  in  the  former  case.  The 
improvements  made  by  plaintiff  were  placed  upon  the  land 
but  a  few  years  before  this  controversy  arose.  These  im- 
provements consisted  of  trees  planted  just  inside  of  the 
fence  which  it  is  claimed  marked  the  line  of  the  high- 
way. As  said  in  the  case  already  referred  to,  the  plant- 
ing of  these  trees  did  not  constitute  an  estoppel.  See,  also, 
Burroughs  v.  City,  134  Iowa,  429.  That  there  may  be 
an  estoppel  on  the  part  of  the  county  to  claim  certain  prop- 
erty as  a  highway  we  may  concede,  and  we  may  also  ad- 
mit as,  of  course,  we  do,  that  a  highway  may  be  aban- 
doned; but  the  facts  in  this  case  do  not  show  either  an 
abandonment  or  an  estoppel.  Conceding  arguendo  that 
there  may  be  in  some  cases  a  highway  line  by  recognition 
or  acquiescence,  the  facts  in  this  case  are  not  sufficient  to 
establish  any  such  line.  The  fence  was  not  originally 
erected  to  mark  the  line  of  the  highway  as  finally  estab- 
lished, and  there  is  nothing  to  show  that  anyone  acting 
on  behalf  of  the  county  ever  recognized  the  fence  as  being 
on  the  true  line  of  the  highway  thereafter  established  by 
the  proper  authorities  of  the  county.  Plaintiff  says  much 
about  a  highway  by  dedication,  but  that  question  is  not  in 
the  case.  The  highway  now  in  controversy  was  duly  es- 
tablished by  competent  authority,  and,  while  it  ran  along 
an  old  traveled  way,  the  action  of  the  board  of  supervisors 
established  its  width,  length,  and  direction,  and  this  without 
reference  to  prior  use  or  dedication. 

Much,  is  also  made  in  argument  of  the  admission  by 
defendant  UhL  For  manifest  reasons  this  was  not  bind- 
ing upon  the  county,  and  is  of  no  consequence  in  the  case. 
Something  is  said  about  the  proceedings  on  the  establish- 
ment of  the  road  being  insufficient  and  inefficient  in  law 
to  the  legal  establishment  of  a  highway,  but  no  reasons 
are  pointed  out  to  sustain  such  a  contention,  and  we  dis- 
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cover  no  such  irregularities  as  will  justify  us  in  holding 
the   proceedings   invalid. 

The  decree  of  the  District  Court  is  correct^  and  it  is 
affirmed. 


Ellen   McAleer   v.    Ed.    McNamara,    Appellant. 

Evidence:  transactions  wrrn  a  decedent.  The  mere  allegation  that 
plaintiff  is  the  donee  of  a  testator  who  delivered  the  gift  to  the 
defendant  with  instructions  to  turn  it  over  to  plaintiff,  and  proof 
tending  to  sustain  the  allegations,  are  insufHcient  to  exclude  the 
testimony  of  defendant  <  regarding  the  transaction  with  testator 
on  the  ground  that  it  was  a  communication  between  the  witness 
and  one  since  deceased,  the  plaintiff  not  alleging  that  she  was 
an  assignee  of  the  fund. 

Appeal  from  Jones  District   Court. — ^Hon.    Wm.    G. 
Thompson,  Judge. 

Fbiday,   Octobeb   30,   1908. 

This  suit  was  brought  to  recover  a  sum  of  money,  al- 
leged in  the  petition  to  have  been  delivered  to  the  de- 
fendant for  plaintiff  by  their  mother.  There  was  a  gen- 
eral denial  filed  by  the  defendant,  and  a  trial  to  a  jury, 
and  verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. 

Cdsh  &  Bhinehart,  for  appellant. 

Voris  &  Haas,  for  appellee. 

Sherwin,  J. — The  evidence  of  the  plaintiff's  witness 
tended  to  show  that,  on  the  day  of  her  death,  the  mother 
of  the  parties  to  this  action  delivered  to  defendant  a  bank 
certificate  of  deposit  for  $350,  saying  to  the  defendant,  at 
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the  time  of  such  delivery:  "Send  this  to  Ellen,  and  let 
her  come  home  and  see  me."  On  the  trial  the  defendant 
offered  his  own  testimony  as  to  the  transaction  in  ques- 
tion, but  it  was  objected  to,  on  the  groutjd  that  he  was  an 
incompetent  witness,  under  section  4004  of  the  Code.  He 
was  not  permitted  to  testify,  and  the  correctness  of  the 
puling  is  the  only  question  we  have  for  determination  in 
this  case.  Said  section  provides  Jis  follows,  so  far  as  the 
same  is  material  here:  "No  party  to  any  action  or  pro- 
cee(iing,  nor  any  person  interested  in  the  event  thereof, 
.  .  .  shall  be  examined  as  a  witness  in  regard  to  any 
personal  transaction  or  communication  between  such  wit- 
ness and  a  person  at  the  commencement  of  such  examina- 
tion, deceased,  .  .  .  against  the  executor,  administra- 
tor, heir  at  law,  next  of  kin  or  assignee  ...  of  such 
deceased  person."  The  plaintiff  claims  that  she  was  the 
assignee  of  her  mother,  and  that,  being  such  assignee,  the 
case  is  brought  within  the  rule  of  the  statiite,  and  the 
defendant  was  therefore  an  incompetent  witness  as  to  the 
transaction  with  his  mother  involving  the  delivery  of  this 
certificate  ot  deposit  to  him.  Tliere  was  no  written  as- 
signment of  the  certificate  to  the  plaintiff.  This,  of  course, 
was  not  necessary  to  constitute  a  valid  assignment  *of  the 
instrument,  for  such  an  assignment  may  be  as  effectual  in 
parol  as  in  writing.  Howe  v.  Jones,  57  Iowa,  130;  Switzer 
V.  Smith  &  McGowan,  35  Iowa,  269.  The  plaintiff  did 
not  specifically  allege  that  she  was  the  assignee  of  the 
certificate  of  deposit,  but  said  that  her  mother  "placed  in 
the  hands  of  the  defendant,  to  be  delivered  to  her,  the 
sum  of  $350  cash,  or  its  equivalent,  and  that  the  defendant 
received  the  money  as  the  money  of  the  plaintiff,  from 
the  mother  of  the  plaintiff,  and  orally  agreed  to  turn  the 
same  over  to  this  plaintiff."  This  amounted  to  no  more 
than  an  allegation  of  a  gift  to  the  plaintiff;  and,  unless 
it  be  said  that  a  donee  is  an  assignee  within  the  meaning 
of  the  statute,  the  testimony  offered  should  have  been  re- 
VoL.  140  Ia.— 8 
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ceived.  In  my  judgment  a  mere  donee  should  not  be  held 
to  be  an  assignee  within  the  intendment  of  this  statute. 
But  whatever  the  rule  of  construction  should  be,  it  is 
manifest  that  it  can  only  be  invoked  by  one  who  has  shown 
himself  to  be  an  assignee  in  fact.  A  mere  allegation  that 
such  is  the  fact  is  not  sufficient,  nor  is  evidence  tending 
to  sustain  such  an  allegation  alone  sufficient,  to  exclude 
the  testimony  of  a  witness  on  that  particular  issue,  even 
though  such  testimony  relate  to  personal  communications 
and  transactions  between  the  witness  and  the  deceased. 
Any  other  rule  would  permit  a  mere  allegation  in  pleading 
to  take  the  place  of  proof,  and  open  the  door  for  all  kinds 
of  fraud.  McClintic  v.  McClintic,  111  Iowa,  615 ;  French 
V.  French,  84  Iowa,  655;  Williams  v.  Brown,  45  Iowa, 
102;  Sorensen  v.  Sorensen,  68  Neb.  483  (100  N.  W.  931) ; 
50  Century  Digest,  section  629,  730.  McNamara  was 
a  competent  witness  on  the  question  of  assignment  and  he 
should  have  been  heard.  Reversed. 
EvANS^  J.,  taking  no  p.art 


Henry   J.    Collins   v.    The   Gleason    Coal    Company, 

Appellant. 
Mines  and  mining:  damages:  pleadings:  instructions.    Where  an 

1  absolute  right  to  support  of  the  surface  soil  is  alleged  in  an 
action  grounded  upon  negligent  mining,  an  instruction  author- 
izing recovery  of  damages  for  removal  of  the  support  regardless 
of  such  negligence  is  within  the  issue,  and  is  not  inconsistent 
with  another  instruction  authorizing  recovery  for  the  negligence. 

Removal  of  mineral:  support  of  surface  soil:  negugence.    Where 

2  the  owner  of  both  the  surface  soil  and  underlying  mineral 
sells  and  conveys  the  surface  for  farming  purposes,  reserving 
only  in  general  terms  the  mineral  beneath,  there  is  an  implied 
covenant  that  in  removing  the  mineral  he  will  leave  sufficient 
surface  supports  of  some  character  so  that  no  material  injury 
will  result  to  the  dominant  estate;  and  this  rule  obtains  irrespec- 
tive of  any  skill  used  in  removing  the  mineral. 
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Same:  wahxr.     A  waiver  of  the  right  to  support  of  the  surface 

3  soil  can  only  be  established  by  express  words  in  the  conveyance 
or  by  the  clearest  implication. 

Damages:  evidence:   prejudice.     The  admission  of  evidence  as  to 

4  the  damage  to  a  house  by  reason  of  a  removal  of  the  under- 
lying mineral,  based  on  the  cost  of  moving  the  house  and  re- 
building the  foundation,  was  not  prejudicial  when  the  court 
gave  the  jury  the  correct  rule  for  estimating  the  damages. 


Same:  measure  of  damages.    An  instruction  which  directs  that  the 

5  measure  of  damages  for  the  removal  of  mineral  without  leav- 
ing proper  support,  to  the  surface,  is  the  difference  in  the  value 
of  the  land  and  improvements  immediately  before  and  after  the 
removal,  is  correct. 

Unliquidated  demand:  interest.     Interest  should  be  allowed  on  an 

6  unliquidated  demand  where  the  damage  was  complete  at  a 
specified  time,  and  where  the  court's  instructions  as  to  the 
measure  of  damages  made  no  reference  to  interest  it  will  not 
be  presumed  that  the  jury  took  it  into  consideration,  but  the 
court  may  compute  and  add  it  to  the  verdict 

Appeal  from   Webster  District  Court. — Hon.   J.   R. 
WuiTAKEB,  Judge. 

Thursday,  March  19,  1908. 

Supplemental  Opinion  Friday,  October  30,  1908. 

Action  to  recover  damages  for  injury  to  the  surface 
of  land  occasioned  by  tlie  ronioval  of  coal  from  beneath 
it.  There  was  a  judgment  for  the  plaintiff,  from  which 
the  defendant   appeals.     Affirmed. 

Maurice  O'Connor,  for  appellant. 

Healy  &  Healy  and  A.  N.  Botsford,  for  appellee. 

Sherwin,  J. — The  plaintiff  is  the  owner  of  the  sur- 
face of  the  land  involved  in  this  controversy,  and  the  do- 
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fend  ant  is  the  owner  of  the  coal  beneath  the  same.  The 
land  was  originally  owned  by  S.  M.  Devine,  who  con- 
veyed it  with  the  following  reservation:  "Excepting  and 
reserving  to  myself,  the  said  S.  M.  Devine,  the  coal  and 
other  mineral  underiying  said  land,  with  the  right  of  ac- 
cess thereto  and  reasonable  facilities  for  mining  and  re- 
moving the  same.^^  In  his  petition  the  plaintiff  avers 
his  occupancy  of  the  land  for  farming  purposes,  and  that 
he  has  valuable  improvements  thereon,  consisting  of  a 
house,  outbuildings,  trees,  etc.  He  further  alleges  that  it 
was  the  "duty  and  obligation  of  the  said  defendant  in  min- 
ing said  coal  underneath  the  said  surface  of  plaintiff's  land 
to  so  conduct  said  operations  as  not  to  injure  the  surface 
for  the  uses  and  purposes  for  which  the  plaintiff  had  de- 
voted it,  and  in  all  things  to  conduct  their  mining  opera- 
tions underneath  said  tract  so  that  the  plaintiff  should 
not  be  injured  or  damaged  by  reason  thereof."  Plaintiff 
further  alleged  that,  notwithstanding  said  duty,  the  de- 
fendant conducted  the  mine  to  its  own  advantage,  regard- 
less of  his  rights  and  interests,  and  that,  in  removing  said 
coal  therefrom,  it  failed  and  negligently  omitted  to  prop- 
erly prop  said  mine,  and  failed  and  neglected  to  use  proper 
safeguards  and  barriers  to  prevent  the  caving  in  of  the 
entries  and  rooms  opened  underneath  said  land.  It  was 
then  averred  "that,  by  reason  of  the  negligent  acts  thus 
committed,  and  of  the  care  and  caution  thus  n^ligently 
and  carelessly  omitted  as  aforesaid,  the  plaintiff  has  become 
injured  and  damaged  in  the  said  property  as  aforesaid.^ 
The  defendant  pleaded  the  right  to  mine  the  coal  under  the 
reservation  herein  set  out,  and  alleged  that  the  mining  was 
not  done  negligently,  but  in  the  most  approved  and  care- 
ful manner,  and  according  to  the  custom  and  usage  of  min- 
ing in  this  State.  The  record  shows  that,  during  the  year 
1904  the  defendant  mined  beneath  the  plaintiff's  land 
some  nine  hundred  feet,  in  a  vein  of  coal  varying  from 
two  hundred  to  two  hundred  and  fifty  feet  in  width,  which 
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vein  was  about  ninety  feet  below  the  surface  of  the  ground, 
and  ranged  from  about  six  feet  thick  in  the  center  to  three 
or  four  feet  at  the  outer  edges.  All  the  coal  was  removed 
where  the  defendant  mined,  and  no  support  was  left  for 
the  roof  of  the  mine.  The  trial  court  instructed  the  jury 
that  the  plaintiff,  as  the  owner  of  the  surface  of  the  land, 
was  entitled  to  the  use  and  benefit  of  the  same,  and  that 
the  defendant,  as  the  owner  of  the  coal  beneath  it,  was 
entitled  thereto,  but  that  neither  had  the  right  to  in  any 
way  interfere  with  or  deprive  the  other  of  the  rights,  bene- 
fits, profits,  and  enjoyment  of  his  property;  that  the  de- 
fendant, in  the  exercise  of  his  ownership  of  said  coal, 
would  have  no  right  to  do,  or  negligently  omit  to  do,  any 
of  the  acts  complained  of  by  plaintiff  which  would  in 
any  way  damage  the  plaintiff  in  the  "free  use,  possession 
and  complete  enjoyment  of  the  siirface  above  said  coal.'' 
The  jury  was  further  told  that,  if  it  found  that  the  plain- 
tiff had  been  deprived  of  the  use  and  benefit  of  his  land 
by  the  sinking  of  the  surface  thereof,  and  that  such  sink- 
ing was  caused  by  the  negligent  acts  of  the  defendant,  he 
would  be  entitled  to  recover,  and,  further,  that  if  ordi- 
nary care  and  caution  would  have  required  the  defendant 
to  leave  pillars,  stubs,  or  ribs  of  coal  to  prevent  the  sur- 
face from  sinking,  and  it  did  not  do  so,  and  as  a  result 
of  such  failure  the  surface  fell,  the  plaintiff  would  be 
entitled  to  recover.  The  following  instruction  was  then 
given:  "The  question  has  been  suggested  in  argument 
before  yo\i  as  to  whether  or  not  it  would  be  possible  or 
probable  for.  the  defendant  to  mine  or  remove  any  coal  from 
under  the  plaintiff's  premises  under  the  best  known 
methods,  without  causing  said  surface  to  sink  to  at  least 
some  extent.  You  are  instructed  that,  if  you  find  from 
the  evidence  that  said  coal  could  not  be  so  mined  and  re- 
moved, that  fact  would  not  and  should  not  deprive  the 
plaintiff  of  his  right  of  recovery.  The  fact  that  the  de- 
fendant could  not  mine  and  remove  his  property  without 
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damaging  the  plaintiff  in  the  use  of  his  would  not  ex- 
cuse the  defendant  for  causing  said  damage,  if  you  find 
he  has."  The  defendant  asked  the  court  to  instruct  in 
effect  that  under  the  reservation  in  question  it  had  the 
right  to  remove  all  of  the  coal  underlying  the  surface 
without  leaving  support  for  the  surface  of  the  ground, 
provided  only  that  it  exercised  reasonable  and  ordinary 
care  in  so  doing.  This  request  was  refused.  The  appel- 
lant complains  of  the  instruction  quoted  because  it  author- 
ized a  recovery  regardless  of  its  negligence,  while  the  peti- 
tion, it  is  said,  is  based  on  the  theory  that  the  injury  was 
due  to  the  negligence  of  defendant  in  the  particulars  named. 
The  instruction  is  also  said  to  be  inconsistent  with  the  other 
instructions  to  which  we  have  heretofore  referred. 

While  the  petition  is  apparently  based  on  the  theory 
of  the  defendant's  negligence,  it,  in  our  judgment,  pleads 
the  plaintiff's  right  to  support  for  the  surface  of  the  land, 
X.  Mines  and        and  whether  the  removal  of  such  support  in 

mining:  dam-       ^,  .  i.         •     •  i  i  i  ^^ 

ages:  plead-       the  Operation  of  minmff  be  classed  as  necli- 

ings:  instruc-  ^  ,  .  i  t 

tions.  gence,   or   as   something  else,   can  make  no 

difference  with  the  legal  rights  of  the  parties.  If  the 
plaintiff  was  entitled  to  have  pillars  or  stubs  of  coal  left 
in  the  mine  for  the  support  of  the  land  above,  or  if  he 
was  entitled  to  artificial  support  in  place  thereof,  it  was 
a  wrong  to  remove  such  support,  no  matter  how  the  wrong 
be  named.  We  are  unable,  therefore,  to  see  any  real  in- 
consistency in  the  instructions,  or  to  say  that  the  one 
quoted  above  was  not  based  on  the  petition. 

The   controlling   question    is   whether   the   instruction 
announced  the  correct  rule  of  law  for  the  case.     The  great 
weight  of  authority,  both  English  and  American,  undoubt- 
a.  Removal  of       cdly  supports  the  rulc  that,  where  the  owner- 
port  of.sur-       ship   of   the   surface   of  the  land  has   been 

face  soil: 

negligence.  scvcrcd  from  the  ownership  of  the*  minerals 
under  it,  unless  the  matter  has  been  otherwise  determined 
by  contract  or  conveyance^  the  owner  of  the  surface  has 
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an  absolute  right  to  necessary  support  for  his  land.  And 
if  the  owner  of  the  minerals  removes  them  entirely,  so  that 
injury  results  from  the  subsidence  of  the  soil,  he  will  be 
liable  for  the  resulting  damage,  no  matter  how  carefully 
or  skillfully  he  may  have  conducted  his  mining  operations. 
He  must  either  leave  pillars  or  ribs  of  the  mineral  itself, 
or  put  in  artificial  supports  sufficient  to  sustain  the  soil 
above.  B arris  v.  Rydig,  5  M.  &  W.  60;  Humphries  v. 
Brogden,  12  Q.  B.  739;  17  Eng.  Ruling  Cases,  407.  In 
the  English  notes  following  the  last  case  it  is  said:  "The 
principle  of  law  to  be  deduced  from  all  the  authorities,  and 
directly  established  by  the  case  of  Harris  v.  Rydig,  5  M. 
&  W.  60,  and  Humphries  v.  Brogden,  is  that  a  grant  or 
reservation  of  mines  in  general .  terms  confers  a  right  to 
work  the  mines,  subject  to  the  obligation  of  leaving  a 
reasonable  support  to  the  surface  as  it  exists  at  the  time 
of  such  grant  or  reservation.^'  In  support  of  this  rule, 
see  8  Current  La%v,  1001,  and  notes;  6  Current  Law,  661, 
and  notes;  Phillips  v.  Collinsville  Granite  Co.y  123  Ga. 
830  (51  S.  E.  666) ;  Western  Ind.  Coal  Co.  v.  Brown,  36 
Ind.  App.  44  (74  N.  E.  1027,  114  Am.  St.  Rep.  367,  33 
Am.  St.  Rep.  451),  note;  18  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.),  556,  and  cases  cited;  68  L.  R  A.  675,  note; 
2  L.  R  A.  (K  S.)  1115,  note.  In  the  absence  of  a  con- 
tract waiving  such  support,  the  right  is  held  to  be  abso- 
lute, and  not  dependent  on  the  degree  of  care  that  may 
be  exercised  in  the  operation  of  mining.  Lloyd  v.  Catlin 
Coal  Co.,  210  HI.  460  (71  ^.  E.  335);  Burgner  v. 
Humphrey,  41  Ohio  St.  340;  Pringle  v.  Vesta  Coal  Co., 
172  Pa.  438  (33  Atl.  690);  Noonan  v.  Pardee,  200  Pa. 
475  (50  Atl.  255,  55  L.  R.  A.  410,  86  Am.  St  Rep.  722). 
In  Livingston  v.  Moingona  Coal  Co.y  49  Iowa,  369, 
the  action  was  for  damages  on  account  of  taking  coal  from 
beneath  the  plaintiflPs  house.  The  deed  from  the  defendant 
under  which  the  plaintiff  acquired  title  contained  a  res- 
ervation of  minerals  beneath  the  surface,  and  provided  that 
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they  might  be  removed  without  incurring  any  liability  for 
"injury  caused  or  damages  done  to  the  surface  of  the  land 
in  working  coal,  coal  mines,  minerals,  .  .  .  and  re- 
moving the  same,  provided  the  said  first  party  shall  not 
enter  on  the  surface  of  said  lands."  Notwithstanding  the 
broad  waiver  just  quoted,  the  court  held  that  a  failure 
to  leave  pillars  for  the  support  of  the  surface  amounted 
to  an  interference  with  the  plaintiff^s  rights,  and  that  the 
defendant  could  remove  no  more  coal  than  was  reasonably 
consistent  with  the  preservation  of  the  plaintiflPs  rights.  It 
is  true  the  opinion  seems  to  rest  on  the  thought  that  it  was 
negligence  not  to  leave  pillars  for  the  support  of  the  sur- 
face. Whatever  may  b©  said  of  that  decision  in  view  of 
the  waiver  contained  in  the  conveyance,  it  unquestionably 
announces  the  doctrine  of  subjacent  support  which  the 
appellee  contends  for. 

Mickle  &  Co.  v.  Douglas,  75  Iowa,  78,  was  a*  case 
where  the  defendant  owned  the  entire  estate  and  by  lease 
gave  the  plaintiffs  the  right  to  mine  "all  the  coal"  under 
the  premises,  and  we  said:  *^In  the  absence  of  a  contract 
to  the  contrary,  the  right  to  mine  coal  underlying  the  sur- 
face of  land  is  subject  to  an  implied  covenant  that  only 
so  much  of  the  coal  can  be  removed  as  can  be  obtained 
without  injury  to  the  superincumbent  soil  or  surface.  .  .  . 
All  the  coal  under  the  land  was  granted  to  the  plaintiffs; 
that  is,  under  the  lease  the  right  to  mine  and  remove  it 
was  granted  to  the  plaintiffs,  subject,  however,  to  an  im- 
plied covenant  that  sufficient  support  must  be  left  so  as 
not  to  materially  injure  the  surface  or  dominant  estate." 
That  case  is  in  line  with  the  weight  of  authority,  holding 
that,  where  minerals  are  granted  or  reserved  in  the  most 
general  terms,  a  reasonable  support  must  be  left  for  the 
surface. 

It  will  be  noticed,  however,  that  the  right  to  contract 
with  reference  to  such  support  is  also  recognized,  as  it  is 
indeed  in  most,  if  not  all,  of  the  cases  where  the  question 


Oct.  1908]  Collins  v.   Coal  Co.  121 

has  arisen  or  been  discussed.  See,  also,  on  this  point: 
Randolph  v.  Halden,  44  Iowa,  327 ;  Smith  v. 
3.  Same:  waiver.  ^^^^^^  L.  R.  7  Q.  B.  716;  Jofies  V.  Wag- 
ner, 66  Pa.  429  (6  Am.  Rep.  386).  And  such  contract 
may  of  course  be  embodied  in  the  instrument  creating  the 
estate.  It  follows,  therefore,  that,  where  the  terms  of  the 
instniment  by  which  the  severance  of  the  two  estates  was 
affected  are  shown,  the  general  doctrine  of  the  implied 
right  to  subjacent  support  does  not  alone  determine  the 
rights  of  the  parties;  but  the  question  arises  whether  or 
not  the  right  of  support  has  been  released  or  waived  by 
the  instrument  under  consideration,  and  in  determining 
this  question,  the  general  rule  is  that  the  right  will  be 
held  waived  only  by  express  or  apt  words  in  the  convey- 
ance or  by  the  clearest  implication.  Such  seems  to  be 
the  rule  in  Pennsylvania,  where  the  subject  of  surface 
support  has  received  more  consideration  than  in  any  of 
the  other  States.  Scranton  v.  Phillips,  94  Pa.  15;  Miles 
V.  Pennsylvania  Coal  Co.,  214  Pa.  544  (63  Atl.  1032); 
Williams  V.  Hay,  120  Pa.  485  (14  Atl.  379,  6  Amu  St 
Hop.  719). 

In  Orifjfin  v.  Fairmont  Coal  Company,  59  W.  Va. 
480  (53  S.  E.  24,  2  L.  R  A.  (N.  S.)  1115),  this  rule 
is  apparently  disapproved  in  a  very  strong  opinion  which 
holds  that,  where  an  owner  of  a  tract  of  land  beneath  the 
surface  of  which  there  is  a  vein  of  coal  sells  the  right  to 
"mine,  excavate,  and  remove  all  of  said  coal,^'  no  right  to 
surface  support  will  be  implied.  We  are  impressed  with 
the  force  and  logic  of  the  opinion  in  that  case,  but  it  is 
opposed  to  the  rule  of  our  own  cases  cited  herein,  and  we 
are  not  prepared  to  overrule  them  because  of  the  distinction 
between  this  case  and  the  Griffin  case,  a  distinction  which 
we  think  may  well  be  made,  and  one  that  in  fact  places 
this  case,  in  principle,  in  line  with  the  Oriffin  case.  Here 
the  owner  of  the  entire  estate  sold  the  surface,  reserving 
to  herself  the  mineral  underlying  it,  while  in  the  Oriffin 
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case,,  the  owner  of  the  land  sold  the  mineral  reserving  the 
surface.  The  surface  here  was  sold  for  farming  purposes, 
and  full  consideration  was  paid  therefor.  And,  .in  the  ab- 
sence of  anything  in  the  conveyance  clearly  indicating  a 
different  intention,  it  must  be  presumed  that  the  grantor 
intended  to  convey  and  did  convey,  the  entire  use  and 
benefit  of  said  surface,  and  that  a  general  reservation  of 
the  minerals  gave  him  no  right  to  destroy  a  part  of  the 
estate  he  had  conveyed  and  received  pay  for.  In  other 
words,  having  sold  the  surface  without  expressly  or  by 
necessary  implication  reserving  the  right  to  destroy  the 
whole  or  a  part  thereof,  why  should  the  courts  interfere 
and  create  for  him  an  implied  right  to  destroy  such  estate, 
founded  only  on  his  most  general  reservation?  It  is  a 
general  rule  that  the  grantor  may  not  do  anything  to  injure 
the  estate  granted,  and  we  see  no  reason  for  grafting  on 
to  a  conveyance  or  contract  of  this  nature  an  exception 
thereto.  We  are  therefore  of  the  opinion  that,  where  the 
o\vner  of  the  entire  estate  sells  the  surface,  reserving  to 
himself  the  mineral  underneath  it  in  general  terms,  there 
is  an  implied  covenant  to  so  mine  as  not  to  materially 
damage  the  surface.  Applying  the  principle  to  this  case, 
there  was  no  error  in  the  instruction  under  consideration, 
nor  in  refusing  those  asked  by  the  appellant. 

The  plaintiff's  house  on  the  land  in  question  was  dam- 
aged by  the  subsidence  of  the  soil,  and  witnesses  who  tes- 
tified to  the  amount  of  damage   thereto  said  they  based 
their  estimate  partly  on  what  it  would  cost 
dcncc:  p'reju-     to  movo  the  house  and  put  a  new  foundation 

dice.  ,  , 

under  it.  The  testimony  complained  of  went 
no  farther  than  to  give  the  elements  of  damage  on  which 
they  based  their  estimates,  and,  considered  in  connection 
with  the  instruction  as  to  the  measure  of  the  plaintiff's 
damage,  it  could  not  have  been  prejudicial  to  the  defend- 
ant. Rowe  V.  C.  &  N.  W.  B.  B.  Co.,  102  Iowa,  286; 
Thompson  v.  K.  £  W.  B.  B.  Co.,  116  Iowa,  218. 
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The  criticism  of  instruction  14  is  unwarranted.  The 
jury  was  therein  told  in  substance  that  the  measure  of 
plaintiff's  recovery  would  be  the  difference  between  the 
5.  Samb:  meaa-  valuc  of  the  land  inmiediately  before  the  de- 
agcs.  fendant  commenced  to  remove  the  coal  from 

under  the  same^  and  such  value  inmiediately  after  the  same 
was  so  mined  and  removed,  'Qessened,  if  any,  as  a  result 
of  the  mining  .  .  .  damaging  the  surface  of  said  land, 
and  the  improvements  of  plaintiff  thereon.*^  We  think  the 
jury  must  have  understood  from  this  language  that  any 
damage  found  must  be  based  on  an  injury  to  the  surface 
and  improvements  caused  by  said  mining,  and  that  such 
damage  could  only  be  the  difference  between  the  value  of 
the  land  at  the  times  stated;  but  that,  in  determining  such 
difference,  the  damage  to  improvements  might  be  considered. 

The  question  asked  McClure  as  to  what  adjacent  land 
had  sold  for  was  clearly  leading,  and  the  objection  thereto 
was  properly  sustained. 

We  have  specifically  referred  to  only  a  small  number 
of  the  many  points  relied  upon  for  a  reversal,  but  we  have 
given  them  all  due  consideration,  and  find  nothing  more 
of  sufficient  importance  to  demand  further  attention.  Nor 
do  we  find  any  cause  for  a  reversal.  The  judgment  is 
therefore  affirmed. 

Supplemental  opinion  on  rehearing.     Overruled. 

Per  Curiam. — In  submitting  the  case  to  the  jury  the 
court  said  nothing  about  the  question  of  interest  on  the 
damages  which  might  be  allowed,  although  the  petition 
prayed  that  interest  be  allowed.  After  the  verdict,  which 
was  a  general  one,  the  plaintiff  moved  that  interest  be  al- 
lowed on  the  amount  of  the  verdict,  and  the  court  added 
thereto  the  sum  of  $98,  which  represented  interest  at  the 
rate  of  6  percent  from  July  1,  1906,  to  the  date  of  the 
verdict 
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It  is  the  settled  law  in  this  State  that  interest  may 
be  allowed  on  unliquidated  claims  wherever  it  appears  that 
the  damage  was  complete  at  a  particular  time,  and. in  such 
6.  Unliquidated  cascs  it  is  right  to  iustruct  that  interest  may 
tercst.  '  be  allowed.    Black  v.  M.  &  St.  L,  B.  B.  Co., 

122  Iowa,  32 ;  Hollingsworth  v.  Bailroad  Co.,  63  Iowa,  447. 
In  this  case  the  petition  was  filed  August  1,  1906,  and  the 
trial  had  in  November,  1906.  The  evidence  showed  with- 
out question  that  the  pillars  or  ribs  of  coal  were  removed 
from  the  mine  in  1904,  and  that  the  soil  begim  to  settle 
soon  thereafter.  The  court  instructed  that  the  measure 
of  the  plaintiff's  .damage  was  the  difference  between  the 
value  of  the  premises  immediately  before  the  defendant 
commenced  to  mine  and  remove  the  coal  and  such  value 
immediately  thereafter,  and  the  time  covered  by  the  wit- 
nesses in  their  estimate  of  such  damage  was  limited  gen- 
erally to  the  1st  of  January,  1905. 

The  time  of  the  injury  being  thus  definitely  fixed, 
plaintiff  was  entitled  to  interest  on  the  actual  amount  of 
damage  found;  and,  unless  it  can  be  said  that  the  jury 
allowed  interest  in  fixing  the  amount  of  its  verdict,  there 
was  no  error  in  adding  it  to  the  verdict.  It  was  then 
'  merely  a  matter  of  computation,  and  the  court  could  do 
that  as  well  as  the  jury.  The  court  having  instructed  that 
the  plaintiff  could  only  recover  the  difference  in  the  value 
of  the  land  before  and  after  the  injury,  it  will  not  be  pre- 
sumed that  the  jury  disregarded  the  instruction  and  al-- 
lowed  interest.     Hollingsworth  v.  Bailway  Co.,  supra. 

There  was  no  error  in  the  action  of  the  court;  and 
the  petition  for  a  rehearing  is  overruled. 
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State  of  Iowa,  Appellee,  v.  W.  •  D.   Johns^  Appellant. 

Intoxicating  liquors:   nuisance:   evidence.     On   a   prosecution   for 

1  maintaining  a  liquor  nuisance  and  proof  that  large  quantities  of 
liquors  had  been  consigned  to  defendant  with  his  knowledge,  a 
presumption  that  he  was  the  owner  arises;  and  upon  a  further 
showing  that  they  were  taken  to  a  particular  location,  and  that 
some  of  them  were  disposed  of  at  that  place  when  defendant 
was  present,  and  that  a  consumer  while  not  making  a  direct 
payment  therefor  did  pay  an  assessment  of  some  kind  for  some 
purpose,  a  finding  that  defendant  was  owning  and  keeping  liquors 
at  that  place   for  an  unlawful   purpose  was   warranted. 

Same:  offences:   statutes.     The  same  criminal  act  may  be  a  vio- 

2  lation  of  more  than  one  statute,  and  the  fact  that  the  act  is 
covered  by  one  statute  is  no  reason  why  it  may  not  be  cov- 
ered by  another;  so  that  a  person  who  keeps  a  place  and  intox- 
icating liquors  therein  in  violation  of  the  provision  of  Code 
section  2404,  is  also  guilty  of  maintaining  a  nuisance  under 
provisions  of  sections  2382-4. 

Intoxicating  liquors:  nuisance:  instruction.    An  instruction  which 

3  permits  the  jury  to  find  a  violation  of  the  liquor  law  at  any 
time  between  the  date  alleged  in  the  indictment,  when  within 
the  statute  of  limitations,  and  the  date  of  the  indictment  itself 
is  not  objectionable,  as  giving  the  jury  too  wide  a  range  of 
time  in  which  to  find  a  violation  of  the  law. 

Same:    unlawful    distribution.     A    distribution    of    liquor    among 

4  members  of  a  club  is  a  sale  within  the  meaning  of  the  statute; 
and  where  a  defendant  accused  of  maintaining  a  nuisance  con- 
tends otherwise,  he  cannot  complain  of  an  instruction  authoriz- 
ing conviction  if  he  used  the  place  described  in  the  indictment 
for  the  sale  of  liquors  therein,  or  for  the  unlawful  distribution 
of  the  same  among  members  of  a  club. 

Nuisance:  duration:  unlawful  sales:   presumption:   instruction. 

5  On  a  prosecution  for  maintaining  a  liquor  nuisance  proof  of 
unlawful  sales  is  admissible  on  the  question  of  the  intention 
with  which  the  liquor  was  kept  on  the  premises,  and  when  the 
intent  is  thus   shown  it  is  presumed   to  continue  until   the  con- 
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trary  appears;  so  that  where  the  duration  of  a  nuisance  is  un- 
certain, but  it  appears  that  the  period  of  time  covered  was 
within  certain  dates,  an  instruction  permitting  the  jury  to  con- 
sider the  entire  time  in  determining  the  duration  was  proper, 
even  though  sales  were  not  shown  covering  the  entire  period. 
Evidence  held,  however,  to  justify  an  inference  that  sales  con- 
tinued to  the  end  of  the  designated  time. 

Nuisance:  change  of  location:  election.    Where  it  was  developed 

6  in  the  progress  of  the  State's  evidence  that  the  place  where 
defendant  kept  intoxicating  liquors  was  changed,  refusal  to  re- 
quire the  State  to  elect  which  locality  it  would  claim  as  the 
nuisance  prior  to  the  close  of  its  testimony  was  not  prejudicial, 
where  all  the  evidence  of  intent  received  would  have  been  ad- 
missible even  though  the  State  had  elected  in  the  first  instance. 

Same:  unlawful  sales:  evidence:  instruction.    A  scheme  by  which 

7  members  of  a  club  purchased  liquor  in  common,  that  was  kept 
in  their  rooms  maintained  as  a  general  meeting  place,  with  the 
understanding  express  or  implied  that  any  member  might  obtain 
a  portion  thereof  for  a  money  consideration  to  be  drank  by  him 
or  given  to  his  guests,  is  an  unlawful  sale,  and  may  be  shown 
by  incriminating  circumstances  as  well  as  by  direct  evidence,  in 
proof  of  maintaining  a  nuisance.  The  instruction  in  the  instant 
case  with  reference  to  such  unlawful  sale  is  held  to  have  suffi- 
cient support  in  the  evidence. 

Instructions:  when,  complaint  cannot  be  made.     A  party  cannot 

8  complain  of  an  instruction  as  being  an  incorrect  statement  of 
the  law,  when  the  only  error  consists  in  its  being  more  favor- 
able to  him  than  the  law  authorizes. 

Appeal  from  Mitchell  District  Court. — Hon.  J.  F.  Clyde, 

Judge. 

Tuesday,  Novembeb  17,  1908. 

Indictment  for  maintaining  a  liquor  nuisance.  Plea, 
not  guilty.  Trial  was  had  before  a  jury.  Verdict  of 
guilty,  and  judgment  thereon.  Defendant  appeals.  Af- 
firmed. 

Qeorge  E.  Marsh,  for  appellant. 
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H,  W,  Byers,  Attorney  General,  C.  W,  Lyon,  Assistant 
Attorney  General,  and  C  E.  Salisbury,  County  Attorney, 
for  the  State. 

Evans,  J. — On  October  12,  1907,  an  indictment  was 
returned  against  the  defendant,  charging  him  with  main- 
taining a  liquor  nuisance  in  the  town  of  Osage,  on  or  about 
the  1st  day  of  January,  1906,  and  on  other  days  be- 
tween said  date  and  the  time  of  finding  the  indictment. 
The  evidence  introduced  on  behalf  of  the  State  on  the 
trial  tended  to  show  the  following  facts:  Some  time  in 
the  latter  part  of  1905  or  the  beginning  of  1906,  the  de- 
fendant had  a  conversation  with  W.  H.  Weaver,  agent  for 
the  Illinois  Central  Railroad  Company  at  the  town  of 
Osage.  The  subject  of  the  conversation  was  the  proposed 
shipment,  from  time  to  time,  of  certain  packages  to  the 
defendant  as  consignee.  It  was  contemplated  that  the  pack- 
ages under  consideration  would  be  identified  and  marked 
"Club  No.  6."  The  defendant  desired  that  such  packages 
should  come  consigned  to  Club  No.  6,  but  the  agent  de- 
clined such  suggestion.  The  defendant  instructed  the  agent 
to  deliver  the  goods,  when  received  in  his  absence,  to  C.  F. 
Alchon  or  W.  J.  Simpson.  After  such  conversation  large 
quantities  of  the  proposed  goods  were  received  at  the  rail- 
road oifice,  consigned  to  defendant,  and  delivered  in  ac- 
cordance with  the  defendant's  instructions.  These  packages 
purported  to  be  shipped  from  brewing  companies  at  Du- 
buque, Waverly,  and  Albert  Lea,  and  a  large  number  of 
the  packages  were  marked  "ale"  or  "beer.''  Weaver  was 
examined  as  a  witness  on  behalf  of  the  State.  He  pro- 
duced his  records  as  station  agent,  including  receipts  signed 
by  defendant  for  freight  consigned  to  him  and  delivered 
principally  to  Alchon.  The  following  is  a  list  of  such 
freight  receipts,  including  a  description  of  the  contents 
of  each  package  as  it  was  marked  thereon: 
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Dfttt 


»It7 
M«7 
M«7 
M«7 

M«7 
Ma7 
May 
May 
Mnr 
June 
June 
Juo« 
Jant 
JoM 
Jan* 
June 
Junt 
Jaoe 

JttIM 

Juat 
JoM 
June 
JuM 
Jun« 
June 
Jnoe 

JUD« 

June 
June 
Jone 
Jul7 
July 
Jul7 
July 
July 
July 
July 
July 
July 
July 
July 
July 
Aug 
Sept. 
Sept. 
Sept 
Sept 
Sept 
Oct 
Oct 
Oct 
Oct 
Mcb. 
May 
May 
June 


S,  1900 
7.  lftO«S 
12,  lAiKt 
Ss.  IflOti 
17.  1000 

22,  1000 

23.  VMM 
20.  10(M] 
SO,  100(1 

1.  1906 

1.  1900 

2,  1900 

5.  1900 

6.  1!H)0 

7.  1900 

8.  100«i 
8.  1000 
0.  190K 

11,  ItlOO 

12,  1900 

13,  1000 
15.  1900 
15,  1900 
19.  1900 

19.  1000 

23.  1000 

27.  lOOi: 

20.  1900 

20.  1000 
30.  lOOO 

3,  lOOK 
8,  lOiJO 
8.  1000 

10.  lOOit 

13,  ini)«; 

14.  1900 
17,  1000 

21.  1900 

24.  1900 

25.  1900 
SO.  1900 

28.  1000 

4.  lOuO 

13.  inuo 

21.  1900 

2S.  1900 

27.  10<W 

29.  IINM! 
2.  1900 
4.  1900 
6,  1900 

12.  IfltVl 

28.  1907 

11.  1907 
2S.  1907 
24,  1907 


Ang.  22.  1907 

Sept  14.  1007 
Sept  18.  1007 
Sept  18.  1907 


Kind 


Oinftr  Al«. 

Okifer  Alt. 

Gineer  Ale! 
Ginger  Ale. 

Beer 

Beer 

Becr..<... 
Ginger  Ale. 

Beer 

Beer 

Beer 

Ginger  Ale. 

Beer 

Ginger  Ale. 

Beer 

Beer 

Beer 

Beer 

Beer 

Ginger  Ale. 

Beer 

Ginger  Ale. 

Beer 

Ginger  Ale. 

Beer 

Ginger  Ale. 

Beer 

Ginger  Ale. 

Beer 

Beer 

Ale 

Beer 

Beer 

Ginger  Ale. 
Ginger  Ale. 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Beer 

Ale 

Beer 

Beer 

Beer 

Beer , 

Beer 

Ginger  Ale. 


200 

170 
200 
430 
200 
200 
2iM 
200 
490 
200 
20i» 
2lMi 

200 

290 
200 
200 
200 
2lW 
200 

00 
190 

00 
20() 

8-^ 
200 
7»«» 

wi 
2:.o 

liUO 
200 
20U 
4U0 
2!M) 
2(10 
200 
200 
1»00 
LtK) 
lOl 

44MI 

2T0 
270 
270 
270 
270 
IbO 
270 
270 
3tCI 
•JO 
2011 
2:i0 
250 


90 

2.'i0 

250 

90 


Consignee 


aQbNo.&..; 

W.  D.  Johna 

Club  No.  5 

W.  D.  Johna « 

M  M 

W.^ D.  Johna  (b) .' '. '.'.'.'.'.'. .' *. .' 

w.^  D.  jcjM*  .*  v.v.y.y. '.  .* '. ." 

M  •*  **' 

••  M 

M  ••  •••• 

••  M  *** 

W.  D.  Johna.*  Club*  No. '5.*  *.  .* 
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W   n  Johns.  Club  No  5. . . 

W    1)  Johns,  null  5 

W.  D.  Johnn.  Club  No.  6. . . 
Wj^D.  Johns  (5) 

TV.  D.  Johns,*  Club's *!.!!.*.' 

W    D   Johns 

W.  D.  John*.  "No  5- 

\V   I)  Johiin.  Chib«5) 

W   I>.  Johns.  No.  5 

W^  U    Johns  

\V  D.  Joluw.  CI«'»*b*No.*5**. 
\V  n  Johns,  No.  5 
W  D.  Johns,  Club  No  ."  . . 
W  D  Johus,  Club  No.  .'»  . . 
\V  D  Johns.  Club  No.  5. . . 
W^D.  Johus 

W  D  Johns    } 

T  J   Hendor«on 


Beceipt  by 


W.  D.  Johns 


C.  P.  Alchon 


W.  D.  Johna 
C.  F.  Alchon 


W   D   Johna 
C.  F   Alchoa 


W   D.  J. 
WD.  Johns 

W  H.  Weaver.  Orlg. 
bill  receipt  ia  for 
paynKPt  irt.  cgei. 

No  r^cTFor  No  57 

Duplicate  of  No.  57     « 

W   D.  Johna 

J.  a  W 

W    D   Johna 


These  packages  so  delivered  purported  in  large  part  to 
contain  intoxicating  liquors.  They  were  delivered  by 
Alchon  at  certain  rooms,  which  were  known  as  the  head- 
quarters of  a  certain  "Club  No.  5."  Until  about  the  mid- 
dle of  May,  1906,  these  headquarters  were  located  in  rooms 
over  Adington's  butcher  shop.     About  the  date  named  they 
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removed  their  headquarters  to  certain  rooms  over  Gregory 
&  Weston's  drug  store.  The  liquors  in  question  were  dis- 
posed of  in  some  manner  at  such  rooms.  The  details  of 
the  method  by  which  it  was  done  are  not  very  fully  set 
forth  in  the  evidence.  The  witness  Hemann  was  examined 
by  the  State  on  that  question.  He  had  often  been  at  head- 
.  quarters,  and  had  participated  in  the  disposition  of  the 
liquors.  At  the  time  of  such  participation  he  was  undoubt^ 
edly  familiar  with  the  details.  But  at  the  time  of  the 
trial  there  had  been  some  impainjient  of  memory;  whether 
from  natural  or  moral  causes  does  not  appear.  He  did 
remember,  however,  that  the  defendant  was  present  at  some 
of  the  tilnes  that  he  was  there.  This  witness  usually  ob- 
tained and  drank  some  of  the  liquors  when  present  It  is 
a  fair  inference  from  his  testimony  that  that  was  his  usual 
purpose  in  going  there.  He  denied,  however,  that  he  ever 
paid  for  the  liquor.  He  only  paid  an  assessment  of  some 
kind  that  was  used  for  some  purpose.  "They  assessed  the 
members,''  he  testified. 

I.  Appellant's  first  complaint  is  stated  in  the  follow- 
ing language:  "The  conduct  or  transactions  of  the  de- 
fendant disconnected  with  the  use  of  the  place  are  wholly 
I.  iHToxicATiNo      inmiatcrial  and  incompetent  for  the  purpose 

Mncef'cw""*'     ^f  establishing  guilt  of  the  offense  charged. 

dencc.  rpj^^  consignment  to,   or  receipt  by,   one  of 

considerable  quantities  of  liquor  may,  under  certain  circum- 
stances, give  rise  to  a  presumption  of  unlawful  sale,  but 
such  fact  has  never  been  held,  by  any  authority,  to  create 
the  slightest  presumption  that  such  liquors  were  kept  for 
sale  or  sold  by  the  consignee  in  any  particular  building 
or  place."  It  is  sufficient  answer  to  this  that  the  identity 
of  the  place  and  the  keeping  thereof  was  proved  by  the  State 
by  affirmative  evidence,  and  that  the  State  did  not  rely  upon 
any  presumption  for  that  purpose.  Counsel  concedes  that  the 
large  quantity  of  intoxicating  liquors  consigned  to  the 
defendant  and  received  by  him  from  time  to  time  raised  a 
Vol.  140  Ia.— 9 
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presumption  of  unlawful  sales.  The  State  traced  this  in- 
toxicating liquor  from  the  freight  office  to  a  particular  place. 
In  view  of  the  fact  that  the  liquors  were  consigned  to 
the  defendant  with  his  knowledge,  the  State  was  entitled 
to  the  presumption  that  they  were  owned  by  him.  In- 
asmuch as  the  State  traced  the  liquor  so  consigned  to  the 
particular  rooms,  and  proved  the  presence  of  the  defendant 
there,  and  proved  that  some  of  the  liquors  were  disposed 
of  to  Hemann  while  the  defendant  was  there,  and  that 
Hemann  paid  an  assessment  for  some  purpose,  it  was 
sufficient  evidence  to  warrant  the  jury  in  finding  that  the 
defendant  was  owning  and  keeping  intoxicating  liquors, 
at  a  particular  place,  with  intent  to  violate  the  law,  and 
that  he  was  therefore  using  this  particular  place  for  the 
purposes  prohibited  within  the  meaning  of  the  statute. 

11.  At  the  close  of  the  evidence  the  defendant  moved 
for  a  directed  verdict,  on  the  ground  that  the  evidence  was 
wholly  insufficient  to  warrant  a  verdict  of  guilty.  The 
same  point  was  urged  in  a  motion  for  a  new  trial,  and  in 
a  motion  in  arrest  of  judgment  It  is  now  presented  to 
us  in  many  forms,  including  exceptions  to  each  of  the  in- 
structions given  by  the  court  What  we  have  already  said 
indicates  our  view  as  to  the  general  sufficiency  of  the 
evidence  to  support  the  verdict.  It  may  be  added  that  the 
evidence  on  the  part  of  the  State  came  from  reluctant  wit- 
nesses, and  that  it  is  not  as  complete  in  its  details  as  it 
might  otherwise  have  been.  There  is,  however,  evidence 
tending  to  establish  every  material  fact,  even  though  it  be 
weak  at  some  points.  The  defendant  did  not  see  fit  to 
offer  atay  contradictory  evidence.  The  evidence  on  behalf 
of  the  State  is  undisputed  at  every  point  The  facts  tes- 
tified to  and  the  fair  inferences  which  a  jury  could  draw 
therefrom  are  quite  abundant  to  sustain  the  verdict 

In  fairness  to  counsel,  however,  it  should  be  said 
at  this  point  that  he  contends  specially  that  the  evidence 
on  behalf  of  the  State  disclosed  affirmatively  a  state  of  facts 
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which  negatived  the  defendant's  guilt  of  the  particular  of- 
a.  Samb:  of-  fcnse  charged  in  the  indictment.  The  argu- 
utS^'  '  ment  is  that  the  State's  evidence  shows  the 
defendant,  if  guilty  at  all,  guilty  of  violating  the  provisions 
of  section  2404  of  the  Code;  that  if  he  was  guilty  under 
the  provisions  of  that  section,  he  could  not  be  guilty  of  the 
offense  charged  in  the  indictment,  on  the  theory  that  the 
punitive  provisions  of  that  section  are  exclusive.  The 
argumeht  is  not  well  taken.  It  often  happens  that  a 
defendant,  by  the  same  criminal  act,  violates  more  than 
one  criminal  statute.  And  it  is  not  true  as  a  legal  propo- 
sition that,  if  his  criminal  act  is  covered  by  one  statute, 
it  cannot  be  covered  by  another.  If  a  person  keep  or  use 
a  particular  place,  and  own  or  keep  therein  intoxicating 
liquors  for  the  purpose  of  violating  the  provisions  of  sec- 
tion 2404,  we  know  no  reason  why  he  should  not  be 
deemed  guilty  of  a  nuisance  under  the  provisions  of  sec- 
tions 2382  and  2384. 

Section  2404  is  as  follows:  ^^very  person  who  shall, 
directly  or  indirectly,  keep  or  maintain  by  himself  or  by 
associating  or  combining  with  others,  or  who  shall  in  any 
Inanner  aid,  assist  or  abet  in  keeping  or  maintaining  any 
clubrooms,  or  other  place  in  which  intoxicating  liquors  are 
received  or  kept  for  the  purpose  of  use,  gift,  barter  or  sale, 
or  for  distribution  or  division  among  the  members  of  any 
club  or  association  by  any  means  whatever,  and  every 
person  who  shall  use,  barter,  sell  or  give  away,  or  assist 
or  abet  another  in  bartering,  selling  or  giving  away  any  in- 
toxicating liquors  so  received  or  kept,  shall  be  punished 
by  a  fine  of  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  thirty  days  nor  more  than  six  months.'' 
This  section  is  a  part  of  chapter  6,  title  12.  Section  2382 
is  the  first  section  of  such  chapter.  This  section  2382 
prohibits  any  person,  directly  or  indirectly,  or  upon  any 
pretense,  or  by  any  device,  to  exchange,  barter,  dispense, 
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or  own,  or  keep,  or  be  in  any  way  concerned  in  owning 
or  keeping,  any  intoxicating  liqijors  "with  intent  to  violate 
any  provision  of  this  chapter."     To  violate  the  provisions 
of  section  2404  is  to  violate  "a  provision  of  this  chapter." 
It  follows,  if  any  person  be  in  any  way  concerned  in  own- 
ing or  keeping  intoxicating  liquor  with   intent  to  violate 
the  provisions  of  section  2404,  he  is  already  guilty  of  vio- 
lating the  provisions  of  section  2382.     If  he  uses  any  par- 
ticular place  for  the  owning  or  keeping  of  such  intoxicating 
liquor,  "for  any  of  the  purposes  herein  prohibited,"  he  is 
guilty  of  a  nuisance  under  the  provisions  of  section  2384. 
III.     Instruction  No.   6,  given  by  the  court,  was  as 
follows:     "If  you  find  from  the  evidence,  and  beyond  a 
reasonable  doubt,  that  at  any  time  between  January  1,  1906, 
iMToxicATiNo      "^^   October   12,    1907,   the   defendant   con- 
sancefTns^^uc-    tinuod  or  uscd  the  rooms  described   in   the 
^^^'  last  instruction  for  the  purpose  of  selling  in- 

toxicating liquors  therein,  or  permitting  the  same  to  be 
sold  therein,  unlawfully,  or  keeping  the  same  therein  for 
unlawful  purposes,  and  if  you  further  so  find  that  intox- 
icating liquors  were  within  that  time  sold  or  kept  for 
sale  or  other  unlawful  purposes  in  said  rooms,  then  he 
is  guilty  of  the  offense  charged  herein,  and  you  should  so 
find.  If  the  State  has  failed  to  establish  any  one  or  more 
of  the  matters  stated  in  this  instruction,  then  your  verdict 
should  be  for  the  defendant."  The  defendant  complains 
of  this  instruction,  first,  because  there  was  no  evidence  tend- 
ing to  show  guilt  on  the  part  of  the  defendant  prior  to 
May,  1906,  and  no  evidence  tending  to  show  the  defendant 
guilty  at  a  time  as  late  as  October  12,  1907.  The  argu- 
ment is  therefore  that  the  instruction  permitted  the  jury  to 
find  the  defendant  guilty  regardless  of  the  evidence.  The 
instruction  is  not  fairly  subject  to  this  criticism.  January 
1,  1906,  was  the  date  charged  in  the  indictment,  and 
October  12,  1907,  was  the  date  of  the  finding  of  the  in- 
dictment    It  is  quite  usual  for  trial  courts,  in  this  class 
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of  cases,  to  instruct  the  jury  that  it  can  only  consider  acts 
done  prior  to  the  finding  of  the  indictment,  and  within 
the  period  of  the  statute  of  limitations,  which  is  three  years. 
In  this  case  the  court  limited  the  consideration  of  the  jury 
to  a  more  circumscribed  period.  Under  the  evidence  in 
this  case  it  was  unnecessary.  It  was  nevertheless  manifestly 
intended  by  the  court  a?  a  protection  to  the  defendant, 
and  no  prejudice  could  possibly  result  to  the  defendant 
because  of  it. 

It  is  argued  that  the  club  did  not  occupy  the  rooms 
over  Gregory  &  Weston's  drug  store  until  May,  1906,  and 
that  the  effect  of  this  instruction  was  to  permit  the. jury 
to  find  the  defendant  guilty  for  the  alleged  use  of  the 
rooms  over  Adington's  butcher  shop  prior  to  May,  1906. 
But  in  another  instruction  the  court  specifically  instructed 
the  jury  that  they  could  only  find  the  defendant  guilty, 
if  at  all,  for  using  the  rooms  over  the  drug  store. 

IV.  The  defendant  makes  further  objection  to  in- 
struction No.  6,  in  that  it  assumes  that  the  evidence  tends 
to  show  that  defendant  used  the  rooms  for  keeping  liquors 
4.  Samb:  unlaw-  therein  "for  any  unlawful  purpose"  other 
tiin.  ** "  "'  than  making  sale  thereof.  The  argument 
of  counsel  is  that  unlawful  sale  of  intoxicating  liquors  was 
the  only  unlawful  purpose  for  which  the  defendant  could 
be  said  to  use  the  place,  and  that  the  language  of  the  court 
implies  that  there  was  some  other  unlawful  purpose.  The 
thought  conveyed  by  this  instruction  is  that,  even  though 
the  intoxicating  liquors  were  not  kept  in  the  place  for 
"sale,"  within  the  meaning  of  the  term  as  usually  under- 
stood, yet  if  they  were  kept  therein  for  the  purpose  of  dis- 
tributing the  same  through  the  instrumentalities  of  a  club, 
such  purpose  was  unlawful,  as  defined  by  the  court  in  in- 
struction No.  9.  That  the  distribution  of  intoxicating 
liquors  among  the  members  of  a  club  constitutes  a  sale 
within  the  meaning  of  the  law  is  well  settled  by  the  weight 
of  authority.     See  South  Shore  Country  Club  v.  People, 
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228  111.  75  (Si  N.  E.  805,  12  L.  R  A.  (N*.  S.)  519,  119 
Aan.  St.  Rep.  417) ;  People  v.  Law  and  Order  Club,  203 
HI.  127  (67  N;  E.  855,  62  L.  R  A.  884) ;  State  v.  Easton 
Club,  73  Md.  97  (20  Atl.  783,  10  L.  R.  A.  64) ;  Mohrman 
V.  State,  105  Ga.  709  (32  S.  E.  143,  43  L.  R  A.  398,  70 
Am.  St.  Rep.  74);  State  v.  Mercer,  32  Iowa,  405.  This 
part  of  instruction  No.  6  was  therefore  unnecessary.  The 
details  of  the  method  of  such  distribution  are  ^ot  of  con- ' 
trolling  importance.  But  in  view  of  the  defendant's  con- 
tention that  such  distribution  of  intoxicating  liquors  was 
not  a  sale,  he  is  in  no  position  to  complain  if  the  court  ac- 
cepted his  definition  and  classified  the  act  as  something 
other  than  a  sale.  The  material  question  is,  was  such  pur- 
pose unlawful?  The  trial  court  held  that  it  was,  and 
we  so  hold  now. 

.  V.     Defendant  complains  further  of  instruction  No.  6, 

because  it  incorporated  the   date  October   12,   1907.     He 

claims  that  this  amounted  to  an  implication  that  the  jury 

might  find  the  defendant  guilty  of  maintain- 

duration:\in.     ing  a  uuisaucc  down  to  that  date.     He  con- 

lawful  sales:  -i       i  i  •  i  f  i 

presum|)tion:      tcnds  that  thcro  was  no  evidence  of  any  sales 

instruction.  "^ 

as  late  as  October  12,  1907,  nor  of  any  use 
or  occupancy  of  the  premises  later  than  1906.  He  contends 
that  the  evidence  shows  conclusively  that  the  use  and  oc- 
cupancy of  the  building  by  the  club  terminated  in  Septem- 
ber or  October,  1906.  We  do  not  think  that  the  language 
of  the  instruction  carried  to  the  jury  the  implication  which 
is  charged  against  it.  The  defendant  was  charged  with  but 
one  offense.  It  was  a  continuing  offense,  presumably  cov- 
ering some  period  of  time.  On  what  particular  date  it 
commenced,  and  on  what  particular  date  it  terminated,  was 
uncertain  under  the  testimony.  It  was  certain,  however, 
under  the  testimony  that  the  period  of  time  covered  was 
between  the  two  dates  set  forth  in  instruction  No.  6.  The 
defendant  was  not  charged  with  unlawful  sales.  The  only 
purpose  of  proving  unlawful  sales  was  to  show  the  intent 
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for  which  the  liquors  were  kept  upon  the  place.  That  in- 
tent, being  once  established,  would  be  presumed  to  continue 
until  the  contrary  appeared.  The  State  could  prove  such 
intent  by  evidence  of  sales,  many  or  few.  The  fact  that 
no  sales  were  proved  subsequent  to  a  given  date  raised  no 
presumption  in  favor  of  defendant  that  his  unlawful  in- 
tent ceased  on  such  data  The  defendant  contends  that  the 
evidence  shows  conclusively  that  the  defendant  ceased  the 
use  of  the  premises  in  question  in  September  or  October, 

1906.  In  this  contention  the  defendant  attaches  undue 
weight  to  some  very  uncertain  testimony.  Heraann  tes- 
tified: "I  don't  know  how  long  the  club  was  running.  It 
seems  to  me  it  run  from  June  some  time  until  September, 
1906.''  Defendant's  witness  Lohr  testified:  "My  recol- 
lection is  that  the  rooms  were  vacated  by  the  club  in  the 
fall  of  1906.  I  am  not  sure  about  that."  This  evidence 
can  hardly  be  called  conclusive.  In  any  event,  it  relates 
to  the  continuance  of  the  club.  In  this  evidence  there 
is  not  the  slightest  reference  to  the  question  whether  de- 
fendant continued  to  keep  intoxicating  liquors  in  these 
rooms.  The  unlawful  use  of  these  rooms  by  the  defendant 
so  as  to  constitute  a  nuisance,  being  once  shown,  might 
well  be  presumed  to  continue  until  the  contrary  appeared. 
If  this  be  not  so,  it  does  appear  affirmatively  from  the  evi- 
dence that  the  consignments  of  intoxicating  liquors  con- 
tinued to  come  to  him  in  the  same  way  until  September, 

1907.  If,  therefore,  there  was  no  presumption,  as  a 
matter  of  law,  of  the  continuance  of  the  nuisance,  the  evi- 
dence was  sufficient  to  warrant  an  inference  by  the  jury 
that  it  did  so  continue. 

VI.     While  the  State  was  introducing  its  evidence  on 

the  trial,  it  appeared  from  the  testimony  of  one  of  its  wit- 

6  NuiiAHCE-         nesses  that  the  headquarters  of  Club  No.  5, 

cSSnl  ek^     being  also  the  place  where  the  intoxicating 

*'°"*  liquors    were    kept,    were    moved,    in    May, 

1906,  from  the  Adington  rooms  to  the  Gregory  &  Weston 
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rooms.  The  defendant  thereupon  at  once  moved  that  the 
State  be  required,  then  and  there,  to  elect  which  locality 
it  would  claim  as  the  alleged  place  of  the  nuisance.  The 
court  overruled  the  motion,  with  a  suggestion,  however,  to 
the  defendant  that  the  motion  might  be  renewed  at  the 
close  of  the  State's  evidence.  Of  this  ruling  the  defendant 
complain&  The  action  of  the  court  was  eminently  proper. 
At  the  close  of  the  State's  evidence  the  defendant  renewed 
its  motion,  and  it  was  sustained  by  the  court  The  conten- 
tion of  the  defendant  that  he  was  prejudiced  by  the  first 
ruling  of  the  court  is  without  any  merit.  There  was  no 
evidence  received  on  behalf  of  the  State  which  would  not 
have  been  admissible  on  the  question  of  intent,  even  though 
the  State  had  elected  in  the  first  instance. 

VII.     Instruction  No.  9,  given  by  the  court,  is  as  fol- 
lows-:    "(9)  If  the  rooms  in  question  over  Gregory  &  Wes- 
ton^s  drug  store  were  used  as  a  clubroom,   and  members 
Same-  unlaw-     ^^  *^®  ^^^^  during  the  time  named  in  the  in- 
dcliM:^*in^^     dictmcnt  bought  intoxicating  liquors  and  kept 
strucUon.  ^j^^  same   therein,   and   they  were  owned   at 

first  by  all  members  of  the  club  jointly  or  in  common,  and 
no  member  owned  individually  any  particular  part  of  such 
liquor,  and  if  there  was  an  agreement,  either  express  or 
implied,  among  the  club  members  that  at  any  time  after 
the  liquors  were  put  in  said  rooms  any  member  might 
become  the  owner  in  his  individual  capacity  of  some  par- 
ticular portion  of  said  liquor,  and  had  the  right  to  drink 
the  same  or  give  it  to  his  guests  for  individual  use,  and 
such  agreement  was  upon  the  express  or  implied  under- 
standing that  the  user  who  was  a  member  of  the  club  should 
at  some  time  pay  to  or  for  the  club  a  money  consideration 
for  the  liquor  so  used,  and  that  such  an  arrangement  was 
carried  out  by  the  members  of  the  club  in  the  rooms  in 
question,  then  there  was  a  sale  of  the  shares  of  all  the 
other  club  members  in  the  common  liquor  to  the  individual 
who  used   and   paid  therefor,   and   the   transaction   would 
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be  a  violation  of  the  statute  prohibiting  sales  of  intoxi- 
cating liquors.  If  you  believe  from  the  evidence  that  un- 
lawful sales  of  intoxicating  liquors  were  made  in  the  rooms 
in  question  at  any  time  included  in  the  indictment,  and 
that  the  defendant  used  those  rooms  during  the  time,  either 
alone  or  with  others,  and  he  in  any  manner  aided  or  as- 
sisted in  such  sales,  either  as  principal  or  agent  for  the 
club  or  any  one  else,  then  he  is  guilty  under  the  statute, 
and  you  should  so  find." 

Defendant  complains  of  this  instruction  as  being  based 
upon  various  assumptions  that  have  no  support  in  the  evi- 
dence. He  contends  that  there  is  "not  a  particle  of  evi- 
dence" upon  which  to  found  any  of  the  assumptions  of 
the  instruction.  It  is  doubtless  true  that  some  of  the 
assumptions  are  not  supported  by  direct  evidence.  But  the 
State  was  not  confined  to  direct  evidence.  In  addition  to 
the  direct  evidence  there  are  well  proven  circumstances 
which  are  significant  and  incriminating.  Considering, 
therefore,  the  direct  evidence  and  the  circumstantial  evi- 
dence and  the  inferences  which  a  jury  might  fairly  draw 
from  both,  we  think  that  every  hypothesis  set  forth  in  the 
instruction  is  sustained  by  sufficient  evidence  to  justify  the 
instruction. 

But  counsel  contends  that  the  instruction  is  not  a  cor- 
rect statement  of  the  law.  We  may  grant  that.  It  is  in- 
correct, however,  only  in  the  sense  that  it  is  more  favorable 
ft  iw«.»rT^t«»,-      to   the   defendant   than    he  was   entitled   to. 

8.  Instructions: 

pkhSt  c^iot      From  our  views  already  expressed  it  follows 
'°»<J«-  that  this  instruction  could  properly  have  been 

made  very  brief.  But  the  trial  judge  solved  his  doubts  as 
to  the  law  in  favor  of  the  defendant,  and  guarded  his 
rights  by  laying  a  greater  burden  upon  the  State  than  the 
law  required,  and  this  furnishes  no  ground  of  complaint 
to  the  defendant. 

VIII.  A  number  of  other  questions  are  argued  by 
defendant's  counsel,  but  they  present,  from  different  points 
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of  view,  substantially  the  same  questions  which  we  have 
now  discussed.  The  views  we  have  already  expressed  in 
the  foregoing  are  decisive  of  them  all,  and  it  will  serve 
no  useful  purpose  for  us  to  pursue  them  in  detail.  We 
have  gone  through  the  record  carefully,  and  are  satisfied 
that  the  merits  of  the  case  are  with  the  State. 

The  judgment  of  the  court  below  is  affirmed. 


State  of  Iowa  v.  W.  L.  Tayloe,  Appellant. 

Physicians:  illegal  practice:  statutory  provisions.  A  physician, 
not  a  graduate,  who  failed  to  furnish  the  State  Board  of  Med- 
ical Examiners  with  satisfactory  evidence  by  affidavits  that  he 
had  been  in  the  continuous  practice  in  this  State  for  five  years, 
as  required  by  the  Act  of  the  21st  General  Assembly,  was  prac- 
ticing illegally,  and  the  Code  of  1897,  by  omitting  the  provision 
requiring  satisfactory  evidence  of  practice,  did  not  authorize 
him  thereafter  to  continue  the  practice  without  a  certificate. 

Appeal  from  Polk  District  Court. — Hon.  W.  H.  MoHenby, 

Judge. 

Tuesday,   November   17,    1908. 

The  defendant  was  found  guilty  of  practicing  medi- 
cine without  a  license,  and,  from  a  judgment  imposing  a 
fine  of  $500,  he  appeals.     Affirmed. 

Parsons  &  Parsons,  for  appellant. 

H,   W.  Byers,  Attorney  General,   and   C.   W.  Lyon, 

Assistant  Attorney  General,  for  the  State. 

SiiERwiN,  J. — The  defendant  commenced  the  practice 
of  medicine  in  1884,  and  continued  in  the  practice  thereof 
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without  a  license  until  indicted  in  this  case.  The  sole  ques* 
tion  presented  for  our  determination  is  whether  he  had  a 
legal  right  to  so  practice  without  a  license  at  the  time  of 
his  indictment. 

He  claims  that,  having  practiced  in  the  State  for  five 
consecutive  years,  three  years  of  which  time  was  in  one 
locality,  he  is  within  the  exception  of  section  2579  of  the 
Code,  which  provides  that  the  provisions  of  the  chapter 
shall  not  be  construed  to  prohibit  practice  by  physicians, 
as  defined  therein,  "who  have  been  in  practice  in  this 
State  for  five  consecutive  years,  three  years  of  which  time 
shall  have  been  in  one  locality."  The  first  act  regulating 
the  practice  of  medicine  in  this  State  was  passed  by  the 
Twenty-First  General  Assembly  (1886),  as  chapter  104, 
Acts  1886,  and  the  law  as  then  enacted  is  substantially  the 
law  now  as  found  in  sections  2576-2583,  of  the  Code.  In 
the  original  act  an  exception  was  made  as  follows:  "If 
not  a  graduate,  the  person  practicing  medicine  or  surgery 
within  this  State,  unless  he  or  she  shall  have  been  in  con- 
tinuous practice  in  this  State  for  a  period  of  not  less  than 
five  years,  of  which  he  or  she  shall  present  to  the  State 
Board  of  Examiners  satisfactory  evidence  in  the  form  of 
aflSdavits,  shall  appear  before  the  State  Board  of  Exam- 
iners and  submit  to  such  examination  as  said  board  may 
require."  Section  1.  In  Code,  section  2579,  the  require- 
ment of  satisfactory  evidence  of  practice  was  omitted,  and 
the  appellant  claims  that  because  of  such  change  the  Leg- 
islature intended  to  say,  and  did  say,  that  whoever  had 
been  in  the  practice  of  medicine  in  this  State,  whether 
rightfully  or  wrongfully,  for  a  period  of  five  years  before 
that  time,  had  the  right  to  go  ahead  and  practice  without 
a  certificate  or  license.  The  contention  is  manifestly  un- 
sound. 

The  original  act  was  in  force  all  of  the  time  until 
the  Code  .became  the  law,  and  the  dropping  therefrom 
the  requirement  of  evidence   cannot  be  construed   into   a 
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legalizing  act  intended  to  shield  one  who  had  confessedly 
violated  the  law.  Section  9  of  the  Act  of  1886  made  it 
a  misdemeanor  for  any  person  to  practice  without  having 
complied  with  the  provisions  of  the  act,  hut  that  no  pen- 
alties for  a  violation  thereof  should  be  enforced  prior  to 
the  1st  of  January,  1887.  It  is  very  clear  that  after  Jan- 
uary 1,  1887,  no  one  could  legally  practice  medicine  with- 
out complying  with  the  act,  or  without  bringing  himself 
within  the  exceptions  therein  provided,  and  this  the  de- 
fendant did  not  do.  He  had  never  qualified  under  the 
exception  of  the  statute,  but  was  daily  violating  the  law, 
and,  if  his  contention  that  the  change  referred  to  gave 
him  the  right  to  continue  practice  without  a  certificate  or 
license  be  sustained,  we  should  have  to  hold  that  he  had 
acquired  such  right  by  practice  in  violation  of  law.  Such 
a  holding  would  not  only  destroy  the  public  protection  in- 
tended by  the  statute,  but  it  would  offer  a  direct  premium 
for  a  practice  wholly  in  violation  of  such  statute.  The 
Legislature  had  no  such  intention,  and  the  defendant  is 
clearly  not  within  any  exception  to  the  statute.  When  the 
Code  was  enacted,  the  Legislature  was  very  careful  to  say 
in  express  terms  that  the  repeal  of  existing  statutes  should 
not  affect  "any  act  done"  when  such  repeal  took  effect,  and 
to  otherwise  provide  that  a  violator  of  the  law  should  not 
escape  the  just  consequences  of  his  act.  Section  61,  chap- 
ter 4,  title  1,  Code.  And  we  think  it  clear  that  the  excep- 
tion in  section  2579  was  not  intended  to  embrace  and 
shield  violators  of  the  law;  men  whose  only  claim  there- 
under is  based  on  illegal  acts  continued  for  the  statutory 
term.     See  State  v.  Miller,  138  Iowa,  28. 

The  judgment  of  the  trial  court  is  affirmed. 
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Oliveb  Burton  v.  Hibam  Neill^  Appellant. 

Deliberations  of  jury:  instruction  to  further  consider  the  case. 

1  Where  a  jury  upon  only  a  brief  deliberation  reports  a  disagree- 
ment the  court  is  justified  in  insisting  upon  a  further  considera- 
tion of  the  case,  and  may  with  proper  instruction  as  to  the 
desirability  of  arriving  at  a  conclusion  direct  them  to  return  to 
their  room  for  that  purpose;  and  the  fact  that  a  verdict  was 
returned  several  hours  thereafter  does  not  of  itself  indicate 
that  the  instruction  was  productive  of  anything  more  than  a 
further    deliberation. 

Same:  presence  of  counsel.     A  direction  to  the  jury  to  return  to 

2  their  room  for  further  deliberation,  under  instructions  as  to  the 
desirability  of  arriving  at  a  verdict  if  possible,  may  be  given 
by  the  court  in  the  absence  of  counsel;  as  the  statute  requiring 
the  presence  of  counsel  when  additional  instructions  are  given 
has  reference  to  the  giving  of  instructions  relating  to  the  evi- 
dence which  the  jury  is  to  consider  and  the  law  applicable 
thereto. 

Production  of  evidence:   waiver  of  error.     A  party  cannot  com- 

3  plain  that  a  witness  was  not  permitted  to  describe  and  give  the 
technical  names  of  muscles  involved  in  reducing  a  dislocated 
bone,  where  the  witness  was  afterwards  permitted  to  describe 
the  muscles,  and  at  the  time  of  the  ruling  counsel  stated  that  he 
did  not  desire  the  technical  names. 

Physicians:    malpractice:    sufficiency   of   evidence.     The   evidence 

4  in  an  action  for  malpractice  is  reviewed  at  length,  and  it  is 
held  that  the  court  was  not  justified  in  holding  as  a  matter  of 
law  that  a  dislocation  of  plaintiff's  shoulder  as  contended  by 
plaintiff  was  an  impossibility,  or  that  the  impossibility  of  reduc- 
ing the  same  was  conclusively  established,  but  that  it  was  suf- 
ficient to  support  a  finding  that  defendant  was  negligent  in  fail- 
ing to  discover  the  dislocation  and  reduce  the  same. 

Appeal  from  Osceola  District  Court. — Hon.  John  F. 
Oliver,  Judge. 

Tuesday,  November  17,  1908. 
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Action  to  recover  damages  for  malpractice  of  the 
defendant,  a  physician,  in  failing  to  properly  reduce  a 
dislocation  of  plaintiffs  shoulder.  There  was  a  verdict 
for  the  plaintiff  for  damages  in  the  sum  of  $245,  and  from 
a  judgment  on  this  verdict  the  defendant  appeals.  Af- 
firmed. 

C.  M.  Brooks,  for  appellant 

0.  J.  Clark,  for  appellee. 

McClain^  J. — 1.  This  case  was  submitted  to  a  jury 
about  nine  o'clock  on  the  morning  of  January  18,  1906, 
and  the  jury  then  retired  for  deliberation.  At  two  o'clock 
in  the  afternoon  of  the  same  day  the  jury  returned  into 
court,  with  the  report  that  they  were  unable  to  agree  upon 
a  verdict,  a»d  had  agreed  to  disagree,  and  thereupon,  at 
the  direction  of  the  court,  they  were  reconducted  to  their 
room,  with  instructions  to  proceed  with  their  deliberations. 
Fifteen  minutes  afterward,  however,  the  jurors  were  called 
into  court,  and,  replying,  in  response  to  a  question  of  the 
court,  that  there  seemed  to  be  no  prospect  of  their  agreeing 
upon  a  verdict,  the  court  gave  the  jury  an  additional  in- 
struction, to  the  effect  that  it  was  the  duty  of  each  to  lay 
aside  all  pride  of  judgment,  and  carefully  review  the  ground 
of  his  opinion,  and  endeavor  to  reach  an  agreement,  and, 
further,  that  the  case  had  been  exhaustively  tried,  and  a 
disagreement  would  necessitate  a  new  trial,  entailing  a  large 
expense  upon  the  parties;  and. the  jurors  were  directed  to 
return  to  their  room  and  examine  their  differences  in  a 
spirit  of  fairness  and  candor,  and  endeavor,  if  possible,  to 
agree  upon  a  verdict.  Thereupon  the  jurors  again  re- 
tired, and  at  nine  o'clock  in  the  evening  of  that  day  brought 
in  a  verdict  for  the  plaintiff. 

From  affidavits  of  jurors,  introduced  in  support  of 
defendant's  motion  for  a  new  trial,  it  appears  that,  when 
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they  reported  a  disagreement,  three  of  them  had  stood  un- 
swervingly against  a  finding  for  the  plaintiff 

I.  Dklibekatioks       .  I      ^  1  •        r  i* 

OF  juby:  in-      in  any  sum  whatever,  and  were  in  favor  of 
further  con-       a  verdict  for  defendant,  and  that  after  the 

skier  the  case.         ^    ^  ... 

giving  of  the  additional  instruction,  and  as 
a  consequence  thereof,  these  three  jurors  agreed  to  a  ver- 
dict in  plaintiff's  favor.  So  far  as  this  showing  made  hy 
affidavits  of  jurors  is  concerned,  we  think  it  wholly  imma- 
terial. The  fact  that  the  jurors  had  not  heen  ahle  to  agree 
was  made  known  to  the  court  in  the  regular  manner,  and 
a  subsequent  agreement,  on  a  verdict  reached  nearly  seven 
hours  after  the  additional  instruction  was  given,  does  not 
indicate  that  any  other  result  than  that  of  a  further 
deliberation  by  the  jurors  was  produced  by  the  giving  of 
the  instruction.  The  court  was  justified  in  insisting  that 
the  jurors  should  give  further  deliberation  to  the  case  for 
the  purpose  of  reaching  an  agreement,  if  possible,  and  the 
instruction  was  in  accordance  with  the  proper  practice  in 
such  cases,  and  not  erroneous  in  the  language  used.  State 
V.  Richardson,  137  Iowa,  591;  Delmonica  Hotel  Co.  v. 
Smith,  112  Iowa,  659;  Frandsen  v.  Chicago,  B.  I.  &  P. 
R.  Co.,  36  Iowa,  372. 

XL  It  appears  that  the  additional  instruction  was 
given  in  the  absence  of  defendant  and  his  counsel,  and  with- 
out any  effort,  on  the  part  of  the  court,  to  advise  them  that 

the  jurors  were  to  be  further  instructed,  and 
enccofwun-     it  is  Contended  that  in  this  respect  the  court 

erred.  In  support  of  this  contention  the  cases 
of  Davis  V.  Fish,  1  G.  Greene  (Iowa),  406,  and  O'Con- 
nor V.  Gvihricy  11  Iowa,  80,  are  relied  upon.  These  cases 
are  by  no  means  conclusive.  The  thought  seems  to  be  that 
such  instructions  should  be  given  only  in  open  court;  that 
is,  not  in  the  jury  room,  nor  at  a  time  when  the  court  can- 
not properly  transact  judicial  business.  In  other  States 
there  has  been  some  conflict  in  the  decisions  on  the  ques- 
tion^  but  the  great  weight  of  authority  is  to  the  effect  that 
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while  the  jury  is  deliberating  the  court  is  in  session  so  far 
as  the  case  is  concerned,  and  it  is  the  duty  of  counsel  to 
be  present,  in  order  to  take  notice  of  whatever  is  done  in 
the  case;  and  that,  while  as  a  matter  of  courtesy,  a  judge 
may,  if  he  sees  fit,  have  counsel  called  if  not  present,  he 
is  under  no  legal  obligation  to  do  so,  when  he  has  occasion 
to  give  further  instructions  to  the  jurors.  Chapman  v. 
Chicago  &  N.  W.  R.  Co.,  26  Wis.  295,  305  (7  Am.  Rep. 
81);  Cooper  v.  Morris,  48  I^.  J.  Law,  607  (7  Atl.  427); 
Hudson  V,  Minneapolis,  L.  &  M,  R,  Co.,  44  Minn.  52  (46 
K  W.  314) ;  Reilly  v.  Bader,  46  Minn.  212  (48  N.  W. 
909);  State  v.  Pike,  65  Me.  Ill;  Nat.  Life  &  Trust  Co. 
V.  Omans,  137  Mich.  365  (100  K  W.  595);  Fournier  v. 
Pike  (C.  C),  128  Fed.  991. 

The  case  of  Sargent  v.  Roberts,  1  Pick.  (Mass.)  337 
(11  Am.  Dec.  185),  relied  on  in  our  early  cases  on  the 
subject,  has  been  practically  overruled  in  Kullberg  v.  O'Don- 
nell,  158  Mass.  405  (33  N.  E.  528,  35  Am.  St.  Rep.  507). 
Many  authorities  on  the  subject  are  collected  in  1  Blash- 
field  on  Instructions,  sections  182,  183.  But  for  this  State 
the  subject  is  now  regulated  by  a  provision  of  the  Code, 
as  follows: 

Sec.  3720.  Additional  instructions.  After  the  jury 
has  retired  for  deliberation,  if  they  desire  to  be  instructed 
as  to  any  point  of  law  arising  in  the  case,  they  may  request 
the  officer  to  conduct  them  into  court,  which  he  shall  do, 
when  the  court  may  further  instruct,  which  instruction 
shall  be  given  in  the  presence  of  or  after  notice  to  the  par- 
ties or  their  counsel.  Such  instruction  shall  be  in  writing, 
be  filed  as  other  instructions  in  the  case,  and  be  a  part  of 
the  record,  and  may  be  excepted  to  in  the  same  manner 
and  time  as  the  instructions  given  before  the  jury  retires. 

While  this  section  specifically  refers  only  to  cases  where 
the  jury  has  requested  additional  instructions,  it  should  no 
doubt  be  applied  also  to  cases  where  the  court  calls  in  the 
jury,  on  his  own  motion,  to  give  them  further  instructions, 
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for  such  an  occasion  is  clearly  within  the  spirit  and  pur- 
pose of  the  statutory  rule.  It  is  to  be  noticed,  however, 
that  the  section  has  relation  only  to  instructions  "as  to 
any  point  of  law  arising  in  the  case,"  and  it  is  necessary 
to  consider  whether  the  direction  given  by  the  judge  in 
this  instance  to  the  jury  was  such  an  instruction  as  is  con- 
templated. The  requirement  that  counsel  be  advised  is  no 
more  obligatory  than  that  the  instruction  be  in  writing,  and 
it  is  quite  uniformly  held  that  the  instructions  which 
must  be  in  writing  under  statutory  requirements  are  only 
expressions  of  the  principles  of  the  law  applicable  to  the 
case,  or  some  branch  or  phase  of  the  case,  which  the  jury 
are  bound  to  apply  in  order  to  render  a  verdict  establish- 
ing the  rights  of  the  parties  in  accordance  with  the  facts 
proven.  Lehman  v.  Hawks,  121  Ind.  541  (23  N.  E.  670)  ; 
Moore  v.  City  of  PUtteville,  78  Wis.  650  (47  IST.  W. 
1055)  ;  State  v,  Jones,  7  Nev.  408;  Boggs  v.  United  States, 
10  Okl.  424  (63  Pac.  969,  65  Pac.  927).  These  cases 
are  selected  from  many  which  bear  on  the  subject,  because 
they  involve  just  such  an  instruction  to  the  jurors,  with 
reference  to  their  duty,  as  was  given  in  this  case.  That 
general  directions  to  the  jurors  as  to  their  duty,  not  having 
any  bearing  upon  the  evidence  which  they  are  to  consider 
and  the  law  applicable  thereto,  are  not  instructions  such 
as  are  required  to  be  in  writing  under  statutory  provisions 
is  illustrated  by  many  cases.  See  Johnson  v.  Rider,  84 
Iowa,  50;  Judge  v.  Jordan,  81  Iowa,  519;  State  v.  McLaf- 
ferty,  47  Kan.  140  (27  Pac.  843);  State  v.  Potter,  15 
Kan.  302;  McCallister  v.  Mount,  73  Ind.  559;  Stanley 
V,  Sutherland,  54  Ind.  339,  354.  Many  other  cases  are 
cited  in  1  Blashfield  on  Instructions,  sections  119-122.  The 
court  committed  no  error,  therefore,  in  giving  the  direction 
to  the  jury  without  notice  to  counsel  which  would  enable 
them  to  be  present. 

III.  In  the  cross-examination  of  a  witness,  who  testi- 
fied as  a  physician  with  reference  to  the  reduction  by  him 

Vol.   140  Ia.— 10. 
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of  the  dislocation  of  plaintiffs  shoulder,  ten  weeks  after 
productiok  ^^®  happening  of  the  accident,  there  was  some 
waiver^of  "*  qucstion  as  to  the  resisting  force  which  he 
"'^''  had  to  overcome  in  putting  hack  the  bone 

into  its  socket,  and  he  was  asked  what  muscles  were  there, 
and  how  many,  and  to  describe  them.  The  court  refused 
to  allow  the  witness  to  be  called  upon  to  state  the  technical 
names  of  the  muscles,  nerves,  tendons,  and  tissues  of  the 
shoulder.  At  the  conclusion  of  a  colloquy  between  the  court 
and  the  cross-examining  counsel  it  was  stated  by  counsel 
that  he  was  not  asking  for  technical  names,  but  for  a  de- 
scription of  the  resisting  power  of  the  various  muscles,  and 
the  court  ruled  that  the  witness  might  describe  the  mus- 
cles, but  need  not  give  the  technical  names  of  them.  Coun- 
sel excepted  to  this  ruling,  and  now  assign  it  as  error, 
but  we  think  without  any  substantial  ground;  for  counsel 
immediately  afterward  asked  the  witness  to  describe  the 
muscle  that  in  his  opinion  acted  as  a  resisting  power  to 
his  performing  the  operation  described,  and  the  witness  pro- 
ceeded to  do  so  without  objection.  The  only  portion  of  the 
court's  rulilig  that  restricted  counsel  in  his  cross-examina- 
tion was  the  statement  that  the  witness  need  not  give  the 
technical  names  of  the  muscles,  and  counsel  was  protesting 
throughout  that  he  did  not  desire  the  technical  names, 
but  only  a  general  description. 

IV.     The  chief  contention  for  the  appellant  is,  how- 
ever, that  the  verdict  of  the  jury  was  contrary  to  law  and 
the  Instructions  of  the  court,   and  was  not  sustained  by 
4.  Physicians:       Sufficient  cvidcncc,  and  that  it  was  the  re- 
wffidenJiTof      ^^^^  ^^   passion   and   prejudice.      The   testi- 
cvidence.  mouy  of  plaintiff  and  witnesses  who  saw  him 

at  the  time  of  or  soon  after  the  accident  could  leave  no 
doubt  in  the  minds  of  the  jury  that  plaintiff  was  suffering 
from  a  severe  injury  of  some  kind  to  his  shoulder.  His 
own  account  of  the  happening  of  the  accident  was  that  a 
halter  strap,  with  which  he  was  holding  a  cow  in  his  stable, 
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became  so  wrapped  about  his  hand  or  wrist  that  he  could 
not  release  his  hold  upon  her,  and  that,  being  frightened, 
she  jerked  him  through  the  door  of  the  stable,  and  he 
struck  against  the  sill,  and  was  rendered  unconscious,  the 
cow  escaping  by  the  breaking  of  the  strap.  Witnesses  who 
assisted  him  into  the  house  and  called  defendant  as  a 
physician,  and  were  present  at  his  examination  of  the 
shoulder  from  time  to  time  testify  that  the  shoulder  and 
arm  were  badly  bruised,  and  there  can  be  no  doubt  that 
the  violence  suffered  was  such  as  might  produce  a  disloca- 
tion, and  did  disable  plaintiff's  arm  and  shoulder.  After 
ten  weeks'  treatment  by  the  defendant  plaintiff  became 
dissatisfied  with  the  results,  and  called  upon  one  Heetland, 
a  practicing  physician  of  ten  years'  standing,  and  a  mem- 
ber of  the  same  medical  society  with  the  defendant,  for  the 
purpose  of  having  his  shoulder  examined  with  an  X-ray 
machine.  Dr.  Heetland  did  not  use  his  machine,  which 
was  at  the  time  not  in  order  for  use,  but  made  a  physical 
examination  of  the  shoulder,  and  discovered,  as  he  testified, 
that  the  head  of  the  humerus  was  below  the  glenoid  cavity 
in  which  it  should  naturally  be,  and  rested  against  the 
lower  edge  of  the  scapula.  In  other  words,  he  discovered, 
as  he  claims,  a  subglenoid  dislocation.  This  he  proceeded 
to  reduce,  with  the  assistance  of  three  other  persons  called 
in  for  the  purpose,  who  were  not  physicians.  The  patient 
was  placed  on  his  back  on  a  couch,  and  after  an  anaesthetic 
had  been  administered,  two  of  the  assistants  drew  the  arm 
out  at  right  angles  to  the  body  and  Dr.  Heetland,  removing 
his  shoe,  placed  his  heel  in  the  patient's  armpit,  and  caused 
the  arm  to  be  drawn  down  parallel  with  the  body,  which 
forced  the  head  of  the  humerus  into  its  proper  socket,  where 
it  was  retained  by  bandages.  A  subsequent  examination 
of  the  shoulder,  by  physicians  appointed  by  the  court,  dem- 
onstrated the  fact  that  if  there  had  been  a  dislocation,  it 
was  reduced,  and  the  shoulder  was  in  substantially  normal 
condition,   although   the   muscles   of  the   arm  were   some- 
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what  wasted,  and  the  plaintiff  was  still  suffering  from 
some  pain  unless,  as  one  of  the  examining  doctors  inti- 
mated, the  pain  was  feigned.  In  short,  the  evidence  for 
plaintiff  tended  strongly  to  show  that  plaintiff  had  re- 
ceived a  severe  injury;  that  defendant  had  treated  him  for 
it  without  satisfactory  results;  that  Dr.  Ileetland,  ten 
weeks  after  the  injury  was  received,  discovered  a  subglenoid 
dislocation  which  he  reduced;  and  that,  if  there  had  been 
such  dislocation,  it  had  been  successfully  reduced.  As 
the  evidence  of  all  the  physicians  was  to  the  effect  that  a 
subglenoid  dislocation  could  readily  be  discovered,  the  jury 
was  warranted  in  finding  that  defendant  had  negligently 
failed  to  discover  and  reduce  such  a  dislocation,  and  tha't 
plaintiff  was  entitled  to  recover  damages  resulting  from 
such  negligence. 

If,  as  counsel  for  appellant  insist,  the  verdict  found 
on  this  evidence  is  not  to  be  allowed  to  stand,  it  must  be 
that  it  is  insufficient,  either  on  account  of  the  inherent 
improbability  of  the  evidence,  or  on  account  of  evidence 
introduced  for  the  defendant  so  conclusively  contradicting 
it  that  it  should  not  have  been  believed  by  the  jury.  As 
to  inherent  improbability,  all  that  need  be  said  is  that 
neither  the  jurors  nor  the  trial  judge  should  be  presumed 
to  have  such  technical  knowledge  of  anatomy  and  surgery 
as  to  be  qualified  to  pass  on  the  improbability  of  evidence 
depending  on  such  scientific  knowledge.  Although  such  a 
dislocation  as  Dr.  Ileetland  described  could  have  been 
readily  discovered,  that  fact  would  simply  tend  to  show 
the  negligence  of  defendant  in  not  discovering  it,  and  as 
against  evidence  tending  to  show  negligence,  we  would 
not  be  justified  in  entertaining  so  strong  a  presumption 
that  the  defendant  was  not  negligent  as  to  overcome  the 
evidence  of  negligence  which  the  plaintiff  introduced.  Neg- 
ligence was  the  very  thing  which  plaintiff  was  seeking  to 
establish,  and,  however  reluctant  the  court  or  the  jury 
might   have   been    to   believe    that   a    reputable    physician 
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would  overlook  so  patent  a  condition,  there  would  be  no 
necessity  to  find,  in  the  face  of  plaintiffs  evidence,  that 
on  the  ground  of  mere  presumption  of  care  on  defendant's 
part  such  evidence  should  not  be  believed.  If  it  is  to  be 
said  that  the  verdict  is  without  support  in  the  evidence, 
and  the  result  of  passion  and  prejudice  (no  other  showing 
as  to  passion  or  prejudice  being  made),  it  must  be  on  the 
ground  that  the  testimony  offered  by  defendant  shows  con- 
clusively, either  that  there  never  was  a  dislocation  of 
plaintiff's  shoulder,  and  that  Dr.  Heetland  was  mistaken 
in  testifying  that  such  a  dislocation,  so  easy,  according  to 
the  testimony  of  all  the  expert  witnesses,  to  diagnose,  did 
not  exist,  or  that  such  dislocation  occurred  between  the 
time  that  defendant  examined  and  treated  the  shoulder 
and  the  time  when  plaintiff  applied  to  Dr.  Heetland  for 
treatment.  The  latter  hypothesis  is  purely  speculative,  and 
negatived  by  the  testimony  for  plaintiff.  There  is  not  the 
slightest  basis  for  any  claim  that  such  a  dislocation  as  Dr. 
Heetland  discovered  and  reduced,  as  he  testifies,  arose  other- 
wise than  from  the  injury  for  which  plaintiff  was  treated 
by  the  defendant.  The  only  question,  then,  for  our  con- 
sideration in  determining  whether  the  verdict  is  supported 
by  the  evidence  is  as  to  whether  plaintiff's  shoulder  was  in 
fact  ever  dislocated.  As  already  indicated,  there  is  abun- 
dant evidence  of  such  dislocation  found  in  the  testimony 
of  plaintiff  and  his  witnesses,  and  in  an  ordinary  case  we 
should  go  no  further;  but,  as  the  circumstances  are  pe- 
culiar, and  as  it  is  insisted  that  the  expert  evidence 
showed  beyond  question  the  impossibility  of  the  existence 
of  the  condition  to  which  plaintiff  and  his  witnesses  tes- 
tified, we  find  it  necessary  to  state  the  nature  of  the  evi- 
dence introduced  in  defendant's  behalf  to  overcome  the 
apparent  case  made  out  for  plaintiff. 

The  defendant  himself,  a  practicing  physician  and 
surgeon  of  thirty-three  years  experience,  a  graduate  of  a 
reputable   medical   college,   testified   that,   when   called  to 
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attend  plaintiff  immediately  after  his  injury,  he  exam- 
ined the  shoulder  very  closely,  and  found  no  indication 
of  a  dislocation.  He  applied  the  "Dugas  test,''  which 
all  the  witnesses  say  is  a  proper  one  for  discovering  a  dis- 
location of  a  shoulder,  and  reached  the  conclusion  that 
no  dislocation  existed.  This  test  consists,  as  we  understand 
it,  in  placing  the  patient's  elbow  against  his  chest,  and 
then  having  him  place  his  fingers,  if  possible,  on  the  op- 
posite shoulder.  If  the  patient  is  able  to  raise  the  fingers 
of  his  injured  arm  to  the  opposite  shoulder  while  his  arm 
is  in  this  position,  there  can  be  no  dislocation  at  the  shoul- 
der. Defendant  testified  that  when  he  applied  this  test 
plaintiff  was  not  able  of  himself  to  raise  the  fingers  of  his 
right  hand  higher  than  his  left  armpit,  but  that  by  the 
witness's  assistance  the  fingers  were  carried  as  high  as  the 
left  shoulder.  Defendant  testified  further  to  giving  such 
treatment  to  the  plaintiff  as  was  proper  for  an  injured  and 
bruised  shoulder  without  dislocation.  He  accounted  for 
abscesses,  which  formed  in  the  armpit,  by  blood  poisoning 
due  to  the  absorption  of  poisonous  matter  through  the 
bruised  skin  of  the  arm,  and  caused  counter-irritant  plaster 
and  liniments  to  be  applied  to  the  shoulder  to  relieve  plain- 
tiff from  the  pain  which  he  thought  might  be  due  to  rheu- 
matism. It  may  be  said  here  that  plaintiff  and  his  wit- 
nesses deny  the  existence  of  any  such  breaking  of  the  skin 
as  would  allow  the  absorption  of  poisonous  matter  from 
without,  and  the  jury  would  have  been  justified  in  believ- 
ing under  the  evidence  that  the  abscesses  in  the  armpit  were 
due  to  the  internal  condition  of  the  shoulder  rather  than 
poisonous  matter  absorbed  from  the  outside. 

Five  physicians,  as  experts,  testified  with  reference 
to  the  proper  diagnosis  and  treatment  of  subglenoid  dis- 
locations; but  only  two  of  these  had  ever  in  fact  seen  a 
subglenoid  dislocation  (the  common  dislocation  being  a 
subroracoid,  in  which  the  head  of  the  humerus  is  forward 
of,  instead  of  below,  the  socket),  and  each  of  these  two 
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had  seen  only  one  case,  but  they  all  testified  from  their 
general  knowledge  of  surgery  that  the  arm  would  stand 
out  from  the  body,  and  the  elbow  could  not  be  brought 
down  to  the  side  without  great  pain  to  the  patient.  They 
further  testified  that  after  ten  weeks  the  dislocated  head 
of  the  humerus  would  become  so  attached  in  its  unnatural 
position  by  the  formation  of  abnormal  tissues  or  adhesions 
that  it  could  only  be  loosened  so  as  to  be  brought  into 
normal  position  by  long  manipulation  or  incision,  and  they 
unqualifiedly  expressed  the  opinion  that  Dr.  Heetland  could 
not  possibly  have  reduced  such  a  dislocation  in  a  few  min- 
utes by  the  operation  which  he  described.  Substantially, 
then,  the  inconsistency  between  the  expert  testimony  in- 
troduced for  defendant  and  the  direct  testimony  for  the 
plaintiff  was  first  as  to  the  position  in  which  plaintiff  car- 
ried his  arm  during  the  time  he  was  being  treated  by  de- 
fendant, and  second  as  to  the  feasibility  of  the  method  of 
reduction  which  Dr.  Heetland  employed.  As  to  the  posi- 
tion in  which  plaintiff  carried  his  arm  there  is  no  very  con- 
clusive showing  either  way.  He  went  about,  as  appears, 
with  his  arm  in  a  sling  or  sometimes  without  support,  but 
whether  it  hung  close  to  his  side,  or  stood  out  at  an  angle, 
is  not  positively  shown.  The  testimony  of  two  of  defend- 
ant's expert  witnesses  that  the  arm  would,  in  the  case  of 
a  subglenoid  dislocation,  stand  out  at  a  very  considerable 
distance  from  the  body  is  not  strongly  supported  by  the 
cut  showing  the  position  of  an  arm  in  case  of  such  dislo- 
cation. It  would  appear  from  this  cut,  which  all  the  wit- 
nesses agreed  was  correct  as  indicating  the  usual  position 
of  the  arm  under  such  circumstances,  that  the  arm  does 
stand  out  to  some  extent  from  the  body,  but  it  certainly 
does  not  stand  out,  as  one  or  two  of  the  witnesses  said  it 
should,  almost  at  right  angles,  and  we  are  unable  to  say 
from  the  examination  of  this  cut  that  it  would  be  in  no 
case  possible  for  one  suffering  from  such  a  dislocation  to 
carry  his  arm  in  a  sling,  or  to  go  about  with  his  hand 
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held  up  to  his  chest.  Nor  would  the  invaried  length  of 
the  arm  be  such  as  to  attract  attention,  for  defendant  him- 
self testified  that  it  would  only  be  out  seven-eighths  of  an 
inch  longer  than  in  its  natural  condition.  We  think  we 
could  not  say,  as  a  matter  of  law,  that  the  condition  of  the 
arm  as  testified  to  by  plaintiff  and  his  witnesses  was  abso- 
lutely inconsistent  with  the  possibility  of  such  a  dislocation 
as  Dr.  Heetland  testified  that  he  found  when  he  examined 
plaintiff's  shoulder. 

As  to  the  impossibility  of  reducing  such  a  dislocation 
by  the  method  which  Dr.  Heetland  resorted  to,  we  must 
exclude  from  consideration  w^hat  is  said  by  the  witnesses 
as  to  the  danger  attending  such  a  method.  We  are  not 
now  concerned  with  the  question  whether  Dr.  Heetland 
was  negligent  in  resorting  to  the  methods  employed.  It 
might  be  that  had  blood  vessels  been  ruptured  and  nerves 
destroyed,  or  had  the  scapula  been  pulled  loose  from  its 
mooring.  Dr.  Heetland  would  have  been  liable  in  damages 
for  malpractice.  The  question  for  us  is  whether  in  fact  a 
dislocation  was  reduced.  In  answer  to  the  claim  that,  by 
testimony  of  witnesses,  such  a  reduction  would  be  impos- 
sible without  incision  after  ten  weeks'  standing,  it  is 
enough  to  notice  that  two  of  defendant's  witnesses  described 
cases  in  which  shoulder  dislocations  of  at  least  several 
weeks'  standing  have  been  reduced  by  manipulation  with- 
out any  incision.  The  impossibility  which  they  insisted 
upon  was  in  so  loosening  the  adhesions  that  the  simple 
operation  resorted  to  by  Dr.  Heetland  would  bring  the 
head  of  the  humerus  back  into  its  natural  socket  They 
agree  that  in  some  cases  of  shoulder  dislocation  existing 
for  a  considerable  period  this  might  be  done  by  manipula- 
tion, and  we  cannot  find  that  under  the  evidence  it  would 
have  been  impossible  for  Dr.  Heetland  to  succeed  in  re- 
ducing such  dislocation  in  the  method  employed.  The 
question  comes  down  to  this.  How  strong  would  be  the 
adhesions  formed  after  a  dislocation  had  existed  for  ten 
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weeks,  and  how  much  manipulation  would  it  be  necessary 
to  use  in  loosening  these  adhesions  so  that  the  bone  could 
be  forced  into  its  natural  socket?  We  are  not  justified 
under  the  evidence  in  assuming  that  the  abscesses  in  the 
armpit  might  not  have  interfered,  to  some  extent,  with 
the  formation  of  the  adhesions  testified  about,  nor  are  we 
justified  in  saying  that  these  adhesions  would  in  every 
case  be  as  strong  as  the  testimony  of  defendant's  experts 
would  tend  to  indicate  as  the  general  result  in  such  cases, 
nor  would  we  be  justified  in  saying  that  the  manipula- 
tions to  which  Dr.  Heetland  and  his  assistants  testified 
would  not,  in  this  particular  case,  have  broken  up  these 
adhesions.  With  reference  to  this  matter  it  is  to  be  no- 
ticed that,  as  Dr.  Heetland  and  his  assistants  testified,  they 
made  one  successful  eflFort  to  reduce  the  dislocation  by 
pulling  out  the  arm  at  right  angles  and  drawing  it  down 
by  the  side,  and  that  afterward,  on  the  administration 
of  a  stronger  anaesthetic,  they  were  able  to  bring  the  bone 
back  into  its  natural  socket  by  the  method  above  described, 
and  in  a  very  short  period  of  time.  Now,  we  think  it 
was  for  the  jury  to  say  whether,  in  view  of  the  manipula- 
tion which  the  bone  actually  had,  as  described  by  Dr.  Heet- 
land, and  the  uncertainty  as  to  how  strong  the  adhesions 
may  have  been  in  the  particular  case,  it  was  impossible 
that  Dr.  Heetland  reduced  a  dislocation  as  he  testified.  In 
the  case  of  conflicting  expert  evidence  (for  Dr.  Heetland 
was  fully  qualified  to  testify  as  an  expert)  it  certainly 
must  be  a  question  for  the  jury  to  determine  the  weight 
to  be  given  to  the  testimony  of  the  witnesses  under  the 
circumstances  of  the  case.  The  jurors  were  not  bound  to 
wholly  disregard  Dr.  Heetland's  testimony,  because  experts 
on  the  other  side  said,  as  a  result  of  general  knowledge 
on  the  subject,  that  a  dislocation  could  not  be  reduced  in 
the  manner  described,  or  that  it  would  be  very  unwise 
to  attempt  to  do  so. 

We  find  that  there  was  some  evidence,   although  by 
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no  means  conclusive,  that  there  was  a  condition  of  the 
shoulder  after  the  injury  indicating  a  dislocation,  that 
subsequently  a  dislocation  was  discovered,  existing  as  the 
result  of  such  injury,  and  that  defendant  was  negligent 
in  not  discovering  and  attempting  to  reduce  such  dislocation. 

We  have  discussed  the  evidence  at  greater  length  than 
would  usually  be  proper,  and  have  indicated  the  groimds 
of  our  conclusion  that  there  was  enough  evidence  to  sustain 
the  verdict  of  the  jury. 

The  judgment  is  therefore  affirmed. 


Maby  Beaveb  et  al..  Appellants,  v.  George.  Ross^ 
Sheriff,  et  al..  Appellees. 

Equitable  conversion:  application  of  doctrine.     Equitable  conver- 

1  sion  is  a  constructive  change  in  the  nature  of  property  by  which 
real  estate  is  regarded  as  personalty  and  personal  estate  is  re- 
garded as  realty,  and  is  adopted  for  the  purpose  of  executing 
trusts;  so  that  it  is  essential  to  an  application  of  the  doctrine 
that  the  property  be  subject  to  a  trust,  or  that  there  be  an  im- 
perative direction  for  a  conversion. 

Same.     An   application   of   the   doctrine   of   equitable   conversion   to 

2  a  devise  of  real  estate  does  not  require  that  the  devise  be  in  terms 
to  executors  or  trustees;  and  the  fact  that  a  sale  of  property 
is  postponed  until  after  the  death  of  the  testator  is  not  controlling. 

Same,  devise  of  realty:  when  conversion  takes  place:  execution 

3  SALE  of  devisee's  INTEREST.  Where  the  doctrine  applies  to  a  devise 
of  realty  the  conversion  takes  place  at  the  death  of  the  testator 
and  the  interest  of  the  devisee  passes  as  personalty;  as  where 
there  was  a  devise  to  the  wife  for  life,  upon  her  death  the  prop- 
erty to  be  sold  and  a  portion  set  aside  for  the  support  of  one 
child,  with  a  division  of  the  remainder  among  the  other  children. 
Held,  that  the  interest  of  the  children  passed  as  personalty  and 
was  not  subject  to  judgment,  or  lien,  or  execution,  as  for  the  sale 
of  realty,  although  there  might  be  an  assignment  by  the  devisees 
of  their  interest,  as  by  mortgage. 

Fraudulent  conveyances:  burden  Oi   proof.     The  burden  is  upon  a 

4  judgment  creditor  alleging  a  fraudulent  assignment  by  the  debtor 
of  the  fund  garnished  to  show  fraud 
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Appeal  from  Dallas  District  Court. — Hon.   Edmund 
Nichols,  Judge. 

Tuesday,  Novembeb  17,   1908. 

Suit  to  enjoin  the  sheriff  from  selling  certain  real 
estate  as  the  property  of  Jacob  H.  Beaver.  The  case  was 
tried  to  the  court,  resulting  in  a  judgment  for  defendants, 
and  plaintiffs  appeal     Reversed. 

Shortley  £  Kelley,  for  appellants. 

White  &  Clarke,  for  appellees. 

Deemeb,  J. — ^In  November  of  the  year  1898,  F.  E. 
Collins  and  S.  M.  Leach  obtained  judgments  against  Jacob 
H.  Beaver,  and  in  January  of  the  year  1899,  the  Dallas 
County  Savings  Bank  also  obtained  a  judgment  against 
him.  These  judgments  were  rendered  by  the  Dallas  County 
District  Court,  and  were  properly  made  of  record  and 
duly  indexed.  In  July  of  the  year  1899,  Israel  Beaver 
died  seised  of  the  real  estate  in  controversy,  and  by  his 
will  devised  a  life  estate  in  the  property  to  his  wife, 
Elizabeth,  and  then  provided  that,  "at  the  death  of  my 
wife,  Elizabeth  Beaver,  the  real  estate  and  all  the  personal 
property  still  remaining  shall  be  sold.  Of  the  proceeds  of 
the  sale  the  sum  of  twenty-five  hundred  dollars  shall  be 
set  aside  and  reasonably  invested,  the  income  derived  from 
the  same  to  be  devoted  to  the  support  and  maintenance  of 
my  son  James  M.  Beaver  for  his  life.  At  his  death  the 
said  twenty-five  hundred  dollars  and  any  accrued  interest 
to  be  equally  divided  among  the  heirs  hereinafter  named. 
After  setting  aside  of  the  said  sum  of  twenty-five  hundred 
dollars,  all  of  the  remainder  of  the  proceeds  of  the  said 
sale  shall  be  equally  divided  between  my  children  and 
heirs  to  wit:    Jacob  H.  Beaver,  Williard  Beaver,  Thomas 
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Beaver,  and  Mary  E.  Myers  or  their  children.  I  hereby 
appoint  Jacob  H.  Beaver  my  executor,  to  carry  into  effect 
the  provisions  of  this  my  last  will."  The  widow  died 
February  28,  1907,  and  on  Jime  1,  1907,  executions  were 
issued  upon  the  aforesaid  judgments,  which  on  the  same 
day  were  levied  upon  the  interest  of  Jacob  H.  Beaver  in 
the  premises  in  controversy  acquired  under  the  will.  On 
July  1,  1907,  Jacob  H.  Beaver,  as  executor  of  the  will, 
was  also  garnished  under  these  executions.  To  restrain 
the  sale  of  the  land  under  the  executions,  and  to  clear 
the  title  of  all  clouds  resulting  therefrom,  this  action  was 
brought  by  Mary  Beaver,  the  wife  of  Jacob  II.,  and  by 
Jacob  H.,  as  executor,  and  it  is  claimed  that  Mary  Beaver 
took  by  assignment  from  Jacob  some  time  in  the  year  1899 
whatever  interest  he  (Jacob)  had  in  or  to  the  lands  in 
controversy  or  their  proceeds,  and  that  this  assignment 
was  verbal  and  made  before  the  levy  upon  the  land,  or 
the  garnishment  of  the  executor.  In  their  answer  defend- 
ants claim  that  the  interest  which  Jacob  H.  Beaver  took 
under  the  will  of  his  father  was  real  property,  and  that 
the  lien  of  their  judgments  attached  thereto  immediately 
upon  the  death  of  the  father ;  that  the  real  estate  has  never 
been  converted  into  personalty;  that,  if  it  had  been  so  con- 
verted, their  garnishments  are  superior  to  the  alleged  as- 
signment to  Mary  H.  Beaver ;  and  that  the  assignment,  even 
if  one  were  made,  is  fraudulent  and  void,  because  it  was 
executed  with  the  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Jacob  H.  Beaver,  and  especially  the  de- 
fendants, who  hold  the  judgments  hitherto  mentioned.  A 
demurrer  to  the  answer  setting  up  the  facts  above  recited 
was  overruled,  to  which  ruling  exception  was  taken.  These 
demurrers  were  bottomed  upon  the  proposition  that  Jacob 
H.  Beaver  had  no  such  interest  in  the  real  estate  in  con- 
troversy as  was  subject  to  levy  or  sale.  It  will  be  ob- 
served that  if  Jacob  H.  Beaver  took  an  interest  in  real 
estate  under  the  will  of  his  father,  and  that  this  interest 
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was  subject  to  levy  and  sale,  the  decree  of  the  trial  court 
is  undoubtedly  correct,  for  the  lien  of  the  judgments  at- 
tached immediately  upon  the  death  of  the  father,  or,  in 
any  event,  upon  the  death  of  the  mother,  and  the  assign- 
ment under  which  plaintiflF,  Mary  Beaver,  claims  would 
be  junior,  and  inferior,  to  the  levy  of  the  executions.  On 
the  other  hand,  if  the  interest  which  Jacob  II.  Beaver 
took  under  the  will  is  personal  in  character,  the  assign- 
ment thereof  to  Mary  11.  Beaver  would  be  superior  to  any 
lien  or  interest  acquired  under  the  levy  of  the  executions, 
whether  by  garnishment  or  otherwise,  unless  the  sheriff  or 
the  plaintiffs  in  execution  show  that  the  assignment  was 
fraudulent  as  to  thenu 

The  first  question  in  the  case  is   the  nature  of  the 

Interest  which  Jacob  H.  Beaver  took  under  the  will  of  his 

father.     It  will  be  noticed  that  no  trustees  are  named  in 

the  will  in  whom  the  title  miffht  vest.     A 

1.  Equitablx  ^  ^  ^ 

appiiStion'of    1^^®  estate  is  given  the  wife,  Elizabeth,  and 
doctrine.  j^  jg  ^Y^^^  provided  that  the  real  estate  shall 

be  sold,  $2,500  of  the  proceeds  set  aside  for  the  support 
and  maintenance  of  one  of  the  children,  and  the  remainder 
thereof  divided  among  five  other  children,  naming  them. 
Jacob  H.  Beaver  was  appointed  as  executor  to  carry  into 
effect  the  provisions  of  the  will.  On  the  one  hand,  it  is 
contended  that  Jacob  IT.  Beaver  took  one-fifth  in  fee  of 
the  land,  subject  to  the  life  estate  of  the  mother  and  his 
pro*portion  of  the  $2,500  which  was  to  be  set  aside  upon 
the  death  of  Elizabeth  for  the  use  and  benefit  of  James 
n.  Beaver;  while,  on  the  other,  it  is  contended  that,  under 
the  doctrine  of  equitable  conversion,  the  interest  which 
Jacob  H.  Beaver  took  under  the  will  was  and  is  personal 
in  character;  that  this  was  assigned  to  Mary  IT.  Beaver 
before  the  levies  of  any  of  the  executions,  and  that  her 
right  thereto  is  prior,  and  superior,  to  the  garnishments. 
Equitable  conversion  is  defined  as  a  constructive  altera- 
tion in  the  nature  of  property  by  which  in  equity  real  estate 
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is  regarded  as  personalty  or  personal  estate  as  realty.  It 
grows  out  of  the  old  equitable  maxim  that  "Equity  regards 
that  done  which  ought  to  be  done.'^  It  has  been  adopted 
for  the  purpose  of  executing  trusts,  and  it  is  essential  to 
the  application  of  the  doctrine  that  the  property  should 
be  subject  to  a  trust  or  imperative  direction  for  conversion. 
Condit  V.  Bigalow,  64  N.  J.  Eq.  504  (54  Atl.  160). 

Appellees  contend   that  the   doctrine   does  not   apply 
here  for  the  reasons  (1)   that  no  title  passed  to  the  ex- 
ecutor or  other  trustees;  (2)  that  the  conversion  could  not 
take  place  in  any  event  before  the  death  of 

2.  Same.  .  "^ , 

the  widow;  and  (3)  that  no  express  power 
of  sale  is  given  to  the  executor.  It  was  quite  generally 
held  that  there  need  be  no  devise  in  terms  to  testators,  ex- 
ecutors, or  to  trustees  in  order  that  the  doctrine  of  equitable 
conversion  may  apply.  Ehey  v.  Adams,  135  111.  80  (25 
N.  E.  1013,  10  L.  R  A.  162).  And  the  fact  that  the 
sale  is  postponed  to  a  time  subsequent  to  the  death  of  the 
testator  is  not  controlling.  Allen  v.  Watts,  98  Ala.  384 
(11  South.  646);  Meakings  v.  Cromwell,  5  N.  Y.  136; 
Collier  v.  Grimesey,  36  Ohio  St.  17;  Mellon  v.  Reed,  123 
Pa.   1    (15   Atl.   906). 

Where  there  is  a  postponement  of  the  sale  to  a  time 

subsequent  to  testator's   death,   the   courts   are  in  conflict 

regarding  the  time  when  the  conversion  takes  place;  some 

,    .        of  them  holdinff  that  it  takes  place  on   the 

3.  Same:   devise  ^  '■^ 

of  realty:         tcstator's  death,  and  that  there  is  no  devise 

when  conver-  ' 

pia?c!^cxccu.  ^f  realty,  and  others  that  it  does  not  occur 
dcWsce's  °^  until  the  time  .arrives  when  the  change  should 
interest.  ^  ^^^^^    See^Higk  V.  Worley,  33  Ala.  196; 

Rumsey  v.   Durham,   5   Ind.   71;   Cropley  v.   Cooper,  19 

Wall.  167   (22  L.  Ed.  109);  Hoclcer  v.  Gentry,  3  Mete. 

(Ky.)   463;  Fairly  v.  Kline,  3  N.  J.  Law,  754  (4  Am. 

Dec.  414) ;  Underwood  v.  Curtis,  127  N.  Y.  523  (28  N. 

E.  585) ;  Thomman's  Estate,  161  Pa.  444  (29  Atl.  84)  ; 

Ramsey  v.  Hanlon  (C.  C),  33  Fed.  425.     Contra,  Ship- 
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man  v.  BoUins,  98  N.  Y.  311;  Vincent  v.  Newhouse,  83 
N.  Y.  505.  Under  the  doctrine  announced  by  these  latter 
caseS;  until  the  time  of  sale  arrives,  the  land  is  treated 
as  realty;  title  vesting  in  the  devisees  and  being  subject 
to  any  liens  which  may  be  created  in  the  interim.  See 
Sayles  v.  Best,  140  N.  Y.  368  (35  N.  E.  636) ;  Nelson  v. 
Nelson,  36  Ind.  App.  331  (75  N.  E.  679).  The  Indiana 
court  is  not  consistent  in  its  holdings.  In  the  Bumsey  case 
it  held  that  the  conversion  took  place  at  the  time  of  tes- 
tator's death,  while  in  the  Nelson  case  it  held  that  during 
the  interim  between  his  death  and  the  time  fixed  for  the 
sale  of  the  land  the  residuary  beneficiary  had  a  vested  inter- 
est subject  to  disposition.  And  in  Simonds  v.  Harris,  92 
Ind.  505,  it  is  held  that  this  interest  is  subject  to  attachment 
and  sale  as  real  estate.  See,  as  further  sustaining  this 
latter  doctrine,  Eneberg  v.  Carter,  98  Mo.  647  (12  S.  W. 
522,  14  Am.  St,  Eep.  664).  The  underlying  thought 
in  these  cases  seems  to  be  that  the  devisee  takes  a  vested 
interest  subject  to  the  life  estate  and  the  executor's  power 
of  sale.  The  great  weight  of  authority  is  in  favor  of  the 
proposition  that  the  conversion  takes  place  at  the  instant 
of  testator's  death,  and  that  all  property  rights  must  be 
determined  as  if  the  conversion  had  taken  place  at  that 
time,  and  the  rights  of  the  parties  are  adjusted  as  if  the 
property  were  personalty.  In  cases  where  the  doctrine 
applies  either  by  reason  of  the  act  of  the  parties  or  hy 
operation  of  law,  the  proceeds  are  regarded  as  personal 
property.  In  other  words,  this  interest  passes  as  personalty, 
and  the  legatees  have  no  such  estate  in  the  land  as  is  sub- 
ject to  a  judgment  or  lien  or  to  an  execution  for  the  sale 
of  real  estate.  Bank  v.  Paulson,  57  Neb.  717  (78  N.  W. 
303) ;  Loftis  v.  Glass,  15  Ark.  680;  Hammond  v.  Putnam, 
110  Mass.  232;  McClure's  Appeal,  72.  Pa.  414;  AlUsm 
V.  Wilson,  13  Serg.  &  R.  (Pa.)  333;  Morrow  v.  Brenizer, 
2  Rawle  (Pa.)  185;  Turner  v.  Davis,  41  Ark.  270;  Pais- 
ley V.  Hdzshu,  83  Md.   325    (34  Atl.   832);  Mellon  v. 
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Reed,  123  Pa.  17  (15  Atl.  906) ;  HurUer  v.  Anderson,  152 
Pa.  386  (25  Atl.  538);  Jones  v.  Caldwell,  97  Pa.  43; 
Chick  V.  Ives,  2  Neb.  (Unoff.)  879  (90  N.  W.  751); 
Roland  v.  Metier,  100  Pa.  47;  Evans'  Appeal,  58  Pa. 
238.  However,  there  may  be  an  equitable  assignment  by 
the  devisee  of  his  interest  as  by  mortgage  or  otherwise. 
Walker  v.  Killian,  62  S.  C.  482  (40  S.  E.  887)  ;  Hender- 
son V.  Sherman,  47  Mich.  267  (11  N.  W.  153) ;  Snover 
v.  Squire  (N.  J.)  24  AtL  365;  Allen  v.  Watts,  supra.  Of 
course,  this  doctrine  can  not  be  extended  so  far  as  to 
defeat  the  widow  of  her  rights. 

In  support  of  the  decree  of  the  trial  court,  it  is  argued 
that,  as  the  lands  were  not  devised  to  the  executor  or  to 
other  trustees  in  trust,  the  legal  title  to  the  land  until 
actual  sale  or  conversion  was  in  the  heirs,  among  whom  was 
Jacob  H.  Beaver,  and  that  his  legal  interest  was  subject 
to  execution  sale,  and  some  cases  are, cited  in  support  of 
this  doctrine.  Chief  Justice  Gibson  answered  this  conten- 
tion in  Allison  v.  Wilson,  supra,  in  his  usual  strong  and 
forceful  manner  in  this  way: 

But,  even  if  this  were  otherwise,  it  would  not  vary 
the  results  Suppose  the  legal  estate  to  descend,  and  remain 
subject,  as  it  undoubtedly  would,  to  the  power  to  sell, 
it  would,  doubtless,  be  bound  in  the  hands  of  the  heir  by 
a  judgment  against  him;  but  for  how  much?  Surely  for 
just  as  much  as  descended  to  him,  which  would  be  all  that 
was  not  disposed  of  by  the  will.  The  judgment  creditor 
could  sell,  and  the  purchaser  could  obtain,  no  more  than 
what  vested  in  the  debtor  as  heir.  Then,  when  the  estate 
of  the  purchaser  comes  to  be  divested  by  a  sale  in  execu- 
tion of  the  power  under  the  will,  what  right  has  he, 
in  virtue  of  having  owned  the  descended  part  of  the  estate, 
to  the  money  arising  from  that  part  of  it  which  never  de- 
scended, but  passed  under  the  will  as  a  personal  bequest? 
Neither  the  judgment  creditor  nor  the  pulx?haser,  in  his 
stead,  is  the  representative  of  Lewis  Lowman  to  every  in- 
tent. It  is  a  maxim  that,  where  two  rights  meet  in  fhe 
same  person,  they  are  to  be  viewed  as  if  they  existed  in 
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different  persons.  Now,  if  different  persons  from  Lewis 
Lowman,  the  heirs,  were  entitled  under  the  will,  how  could 
a  judgment  creditor  of  Lewis  Lowman  claim  anything 
under  the  will  ?  Sence  it  is  evident  that,  by  virtue  of  a 
lien  on  the  land  of  Lewis  Lowman,  the  heirs,  his  judg- 
ment creditor  will  not  be  entitled  to  the  personal  interest 
of  Lewis  Lowman,  the  legatee.  The  argument  attempted  to 
be  raised  on  this  ground  therefore  fails. 

This  case  also  answers  another  suggestion  made  by 
appellee,  to  the  effect  that  there  might  perhaps  be  a  recon- 
version of  the  property  by  agreement,  and,  in  that  event, 
the  judgments  would  be  enforceable.  The  trial  court  erred 
in  holding  that  the  judgments  were  liens  upon  the  land 
devised  or  any  part  thereof. 

The  defendants,   however,   pleaded   a  garnishment  of 

the  executor,   and  plaintiffs,   without   objection,   proceeded 

to  try  the  issue  tendered  by  the  answer.      In   this   they 

pleaded    a   pretended    assignment   by    Jacob 

4-  ^^ve^cw:      H.   Beaver  to  the  wife,   Mary  Beaver,   one 

S?^r  **'         ^i  th^  plaintiffs  herein,  but  they  averred  that 

this    assignment   was   fraudulent   and   made 

with  intent  to  hinder  and  delay  them  in  the  collection  of 

their  judgments.     This  was  submitted  to  the  court,  and  it 

made  the  following  order  with  reference  thereto: 

And  the  court  further  finds  that,  by  reason  of  the 
garnishment  of  the  said  J.  H.  Beaver  as  executor  of  the 
estate  of  the  said  Israel  Beaver,  the  said  execution  defend- 
ants are  entitled  to  have  their  said  judgments  satisfied  out 
of  the  proceeds  of  the  sale  of  said  real  estate  belonging  to 
the  said  J.  H.  Beaver  under  and  by  virtue  of  the  provision 
of  the  will  of  the  said  Israel  Beaver,  deceased.  It  is  there- 
fore considered  and  decreed  by  the  court  that  the  said  judg- 
ments of  the  said  defendants  hereinbefore  set  out  be,  and  the 
same  are  hereby,  established  as  liens  upon  the  interest  of 
the  said  J.  H.  Beaver  in  the  said  described  real  estate  from 
the  date  of  the  death  of  the  said  Israel  Beaver;  and  it 
is  further  decreed  by  the  court  that  said  judgments  be,  and 
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the  same  are  hereby,  established  as  liens  upon  the  interest 
of  the  said  J.  H.  Beaver  in  the  proceeds  of  the  sale 
of  the  said  described  real  estate  in  the  hands  of  the  said 
executor.  And  it  is  further  decreed  by  the  court  that, 
upon  the  sale  of  the  said  described  real  estate  be  con- 
demned to  satisfy  the  said  several  judgments,  and  that 
they  be  applied  to  the  payment  and  discharge  of  said 
several  judgments,  with  costs  and  accruing  costs  in  full  or 
pro  rata  as  hereinbefore  found  and  determined.  And  it 
is  further  decreed  that  in  the  event  of  the  failure  of  the 
said  J.  H.  Beaver,  executor,  to  sell  the  said  described  real 
estate  within  a  reasonable  time  after  the  date  of  this 
decree,  that  the  said  defendants,  upon  filing  a  motion  here- 
in showing  such  failure,  shall  be  entitled  to  the  issuance 
of  a  special  execution  for  the  sale  of  the  interest  of  the 
said  J.  H.  Beaver  in  said  real  estate  for  the  satisfaction 
of  the  said  judgments  as  hereinbefore  found  and  deter- 
mined. 

Appellants  say  that  this  part  of  the  decree  is  un- 
warranted because  defendants  have  failed  to  establish  the 
fraud  pleaded  by  them.  We  have  gone  over  the  testimony 
with  care,  and  fail  to  find  any  such  evidence  of  fraud  as 
would  justify  the  setting  aside  of  the  assignment  made  by 
J.  H.  Beaver  to  his  wife.  The  burden  was  upon  the  de- 
fendants to  establish  this  issue,  and,  instead  of  introducing 
any  testimony  on  their  own  behalf,  they  relied  exclusively 
upon  that  given  by  the  plaintiflPs.  Unless  we  are  to  hold 
that  at  least  three  witnesses  willfully  committed  perjury, 
we  must  conclude  that  an  assignment  was  made  by  Jacob 
11.  Beaver  to  his  wife  of  all  interest  he  had  under  the  will 
in  question  in  and  to  his  father's  property,  and  that  this 
assignment  was  in  good  faith. 

In  view  of  this  conclusion,  it  is  apparent  that  the  de- 
cree rendered  by  the  trial  court  is  erroneous,  and  it  must 
be,  and  it  is  reversed. 
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James  H.  McSurely,  Appellee,  v.  H.  L.  McQrew  et  at.., 

Appellants. 

Constitutional    law:    legislative    usurpation    of    judicial    power. 

1  After  commencement  of  an  action  the  question  of  jurisdiction 
is  purely  judicial,  and  a  legislative  act  which  attempts  to  deprive 
the  court  of  jurisdiction  of  the  action  is  unconstitutional. 

Counties:  public  revenues:  legislative  control.    While  a  county  is 

2  a  body  corporate,  still  it  is  a  creature  of  the  State  for  public 
purposes,  and  its  revenues  are  subject  to  legislative  control,  and 

^neither  the  county  nor  any  of  its  citizens  have  such  a  vested 
interest  therein  that  they  can  complain  of  a  legislative  act  re- 
lieving a  county  treasurer  from  liability  on  his  bond  for  the  loss 
of  county  funds  without  his  fault 

Statutes:  curative  acts.     A  curative  act  of  the  legislature  is  nec- 

3  essarily  retroactive  in  character  and  undertakes  to  cure  errors 
or  irregularities  in  legal  or  administrative  proceedings,  and  to 
vitalize  contracts  otherwise  uneffective  because  of  a  failure  to 
comply  with  some  technical  requirement,  but  not  involving  juris- 
dictional matter  or  substantive  contract  rights;  and  may  be 
enacted  when  the  error  to  be  cured  consists  in  the  doing  of 
some  act,  or  the  doing  of  it  in  such  manner  as  the  legisla- 
ture might  have  made  immaterial  or  have  authorized  by  a  prior 
law. 

Same:  speqal  legislation:  delegation  of  legislative  power.     The 

4  legislature  has  power  to  release  a  particular  county  treasurer 
from  liability  on  bis  official  bond  for  the  loss  of  public  funds, 
on  the  ground  that  he  is  a  public  officer,  and  the  act  will  not 
be  unconstitutional  as  special  legislation;  and  having  such  power 
it  may  delegate  it  to  the  supervisors  of  the  county,  or  by  a 
curative  act  may  ratify  such  action  of  the  supervisors  previously 
taken. 

Same:  special  immunity.    A  curative  act  of  the  legislature .  ratifying 

5  the  action  of  a  board  of  supervisors  in  releasing  a  county  treas- 
urer from  liability  for  the  loss  of  public  funds,  through  no  fault 
of  his,  is  not  objectionable,  either  as  conferring  upon  him  a 
special  benefit,  or  as  appropriating  a  sum  of  money  to  private 
use. 
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Same:  county  treasurer:  loss  of  funds:  release  from  liabiuty. 
6  Where  public  funds  deposited  in  a  bank  were  lost  through  no 
violation  of  law  or  fault  of  the  county  treasurer,  and  the  super- 
visors of  the  county  as  a  matter  of  justice  decided  that  the 
county  rather  than  the  treasurer  should  stand  the  loss,  a. cura- 
tive act  ratifying  the  action  of  the  board  in  releasing  his  official 
bond  from  liability  therefor  is  valid,  and  is  not  a  repeal  of 
Code,  section  1457,  providing  that  certain  conduct  with  reference 
to  the  deposit  of  money  shall  not  release  a  treasurer  from  lia- 
bility. 

Appeal  from  Henry  District  Cowrt. — Hon.  James  D. 
Smytue,   Judge. 

Tuesday,  Novembek  17,  1908. 

Action  at  law  upon  the  official  bond  of  H.  L.  Me- 
Grew,  county  treasurer,  to  recover  the  amount  of  certain 
money,  lost  through  the  failure  of  a  bank  in  which  county 
funds  were  deposited,  without  authority  of  the  board  of 
supervisors.  Defendants  rely  upon  a  resolution  of  the  board 
of  supervisors  exonerating  the  treasurer  from  liability  and 
a  curative  act  passed  by  the  Legislature.  The  case  was 
tried  to  the  court,  resulting  in  a  judgment  for  plaintiff, 
and  defendants  appeal. — Reversed. 

Walker  &  McBeth  and  E,  L.  McCoid,  for  appellants. 

/.  (7.  Mitchell  and  F.  M.  Hunter,  for  appellee. 

Deemer,  J. — H.  L.  McGrew  was  treasurer  of  Van 
Buren  County,  Iowa,  from  July,  1900,  to  January,  1907, 
and  as  such  he  gave  the  bond  in  suit,  signed  by  his  co- 
defendants  as  sureties.  One  D.  H.  Moore  was  McGrew's 
immediate  predecessor.  At  the  January,  1899,  session  of 
the  board  of  supervisors  of  Van  Buren  County  a  resolu- 
tion was  passed,  authorizing  said  treasurer  to  deposit  coun- 
ty funds  in  the  bank  of  E.  H.  Skinner  &  Co.  to  an  amount 
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not  exceeding  $10,000  at  any  one  time.  January  12,  1899, 
the  bank  executed  a  bond  to  secure  such  deposits  as  required 
by  law.  Moore  died  during  his  incumbency  of  the  office, 
and  McGrew  was  appointed  to  fill  the  vacancy  on  or  about 
July  7,  1900,  and  at  the  succeeding  election  in  November 
was  chosen  by  the  electors  to  fill  out  the  term.  Since  that 
he  was  re-elected  for  two  full  termsw  After  his  appoint- 
ment, and  again  after  his  election,  he  submitted  to  the 
board  of  supervisors  and  to  the  county  attorney  the  ques- 
tion as  to  whether  or  not  the  previous  bond  given  by  the. 
bank  to  Moore  was  sufficient,  and  as  to  whether  or  not  he 
should  obtain  a  new  bond,  and  he  was  informed  by  both 
that  he  need  not  get  a  new  bond,  and  that  he  had  the  right 
to  make  deposits  in  the  bank  under  the  previous  resolution 
of  the  board.  Pursuant  to  this  advice  he  made  deposits 
in  the  bank  until  November  of  the  year  1904,  when  the 
bank  went  into  voluntary  bankruptcy.  After  the  closing 
up  of  the  estate  in  bankruptcy  and  receiving  the  dividends 
declared,  there  was  still  due  and  owing  the  county  from 
the  bank  $2,091.09.  By  authority  of  the  board  the  treas- 
urer then  brought  action  against  the  sureties  on  the  bond 
given  by  the  bank,  and  prosecuted  the  same  to  final  judg- 
ment, which,  resulted  in  a  finding  that  the  sureties  were 
not  liablp  for  the  deposits  made  in  the  bank.  On  January 
7,  1907,  the  treasurer,  being  about  to  retire  from  office, 
made  a  settlement  with  the  board  of  supervisors,  by  the 
terms  of  which  he  was  expressly  released  froili  all  liability 
on  account  of  the  deposits  made  in  the  bank,  and  given  a 
full  receipt  for  all  money  and  property  coming  into  his 
hands  as  county  treasurer,  and  his  bond  was  discharged, 
and  the  sureties  thereon  released  from  any  liability  grow- 
ing out  of  the  deposits  in  the  bank,  or  on  account  of  the 
failure  of  said  bank.  Thereafter,  and  on  January  16, 
1907,  plaintiff,  who  is  a  resident  and  taxpayer  of  Van 
Buren  County,  caused  a  notice  to  be  served  upon  the  board 
of  supervisors  that,  imless  they  proceeded  to  forthwith  col- 
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lect  the  above-named  balance  from  McGrew  and  the  sureties 
on  his  bond,  he  (plaintiff)  would,  on  behalf  of  himself 
and  all  other  residents  and  taxpayers,  institute  an  action 
against  the  treasurer  and  his  sureties  for  the  collection 
of  the  money  for  and  on  behalf  of  the  county  and  the 
taxpayers  thereof.  The  board  takings  no  action,  this  suit 
was  commenced  by  plaintiff  on  February  4,  1907,  upon 
the  official  bond  of  the  county  treasurer  to  recover  th. 
amount  lost  through  the  failure  of  the  bank  of  E.  BL  Skin- 
ner &  Co.,  the  petition  alleging  that  the  suit  was  brought 
on  behalf  of  plaintiff  and  all  other  taxpayers  of  Van 
Buren  County,  for  tbe  benefit  of  the  county. 

On  February  28,  1907,  the  Legislature  passed  a 
curative  act,  purporting  to  legalize  the  acts  and  resolutions 
of  the  board  of  supervisors  in  settling  with  McGrew 
and  releasing  and  discharging  his  bond  and  the  sureties 
thereon.  The  act  also  attempted  to  make  void  any  action 
brought,  or  attempted  to  be  brought,  by  any  citizen  of 
the  county  upon  the  treasurer's  bond,  declaring  that  the 
action  should  be  without  jurisdiction  and  void.  See  Acta 
32d  Gen.  Assem.  (Laws  1907,  chapter  255,  sections  1,  2). 
This  act  did  not  go  into  effect  until  March  7,  1907,  which 
was  some  time  after  plaintiff  had  commenced  this  suit.  The 
defendants  rely  upon  the  actions  and  resolutions  of  the 
board  of  supervisors  of  Van  Buren  County,  and  upon  the 
so-called  curative  act  of  the  Thirty-Second  General  As- 
sembly. Plaintiff  claims  that  the  acts  and  resolutions  of 
the  board  were  without  authority,  and  were  and  are  null 
and  void,  and  further  says  that  the  curative  act  is  uncon- 
stitutional in  that  it  deprived,  or  attempted  to  deprive,  the 
county  of  certain  vested  rights,  impaired  the  obligations  of 
the  treasurer's  bond,  granted  McGrew  special  immunity 
not  given  to  others  in  the  same  situation,  and  that  the 
act  is  not  general  and  uniform  in  its  operation,  and  is 
therefore  void.  The  trial  court  adopted  plaintiff's  theory 
of  the  case  by  overruling  a  demurrer  to  the  reply,  pleading 
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the  facts  and  conclusions  above  recited  regarding  the  acts 
and  resolutions  of  the  board  and  the  so-called  curative  act 
of  the  Legislature.  The  appeal  challenges  this  ruling,  and 
presents  nothing  but  the  effect  of  the  acts  and  resolution 
of  the  board  and  of  the  legislative  enactment.  Something 
is  said  in  the  argument  regarding  plaintiff's  right  to  sue, 
but  no  such  question  is  presented  by  the  record  now  before 
us,  and  it  need  not  be  considered  on  this  appeal.  Indeed 
the  only  question  presented  by  the  demurrer  is  the  con- 
stitutionality of  the  legalizing  act,  and  to  that  proposition 
we  shall  give  our  attention. 

I.     Eemembering  that  this  action  was  commenced  be- 
fore the  curative  act  became  effective,  it  is  apparent,  we 
think,  that  the  second  section  thereof  is  unconstitutional  and 
beyond  the  power  of  the  Legislature.     After 
*  AL  law:  leg.      action  is  brought  it  is  certainly  beyond  the 

islative  usur-  i.it«i  ii  i 

pation  of  judi-   powcr  of  the  Legislature  to  declare  that  ac- 

aal  power.  \  ^  *^  ^  ^ 

tion  void  and  the  court  in  which  it  is  pend- 
ing without  jurisdiction.  Such  matters  are  purely  judicial, 
and  not  legislative,  and  under  our  three-department  system 
of  government  it  is  inadvisable  for  one  to  assume  the 
powers,  duties,  or  responsibilities  of  the  other.  When  ac- 
tion is  once  commenced  the  question  of  jurisdiction  is 
purely  a  judicial  one,  and  the  Legislature  should  not  at- 
tempt to  usurp  the  functions  of  the  judiciary  by  such  an 
act  as  is  now  under  consideration.  These  principles  are 
80  fundamental  as  scarcely  to  need  the  citation  of  authori- 
ties in  their  support  But  see,  Kilboum  v.  Thompson,  103 
F.  S.  168  (26  L.  Ed.  377) ;  Dicherson  v.  Acosta,  16  Fla. 
618 ;  Parmalee  v.  Lawrence,  48  HI.  331 ;  Wanser  v.  Hoos, 
60  K  J.  Law,  482  (38  Atl.  449,  64  Am.  St.  Rep.  600) ; 
O'Conner  v.  Warner,  4  Watts  &  S.  227;  Oough  v.  Pratt, 
9  Md.  527;  State  v.  Carr,  129  Tnd.  44  (28  ik.  E.  88,  13 
L.  R  A.  177,  28  Am.  St.  Rep.  163) ;  Felix  v.  Board,  62 
Kan.  832  (62  Pac.  667,  84  Am.  St  Rep.  424);  Penn 
V.  Wheeling  Co.,  18  How.  440  (15  L.  Ed.  449),  and  Cwn. 
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V.  New  Bedford^  2  Gray  (Mass.),  339.  If  the  defense 
were  bottomed  upon  the  second  section  of  the  curative  act 
alone,  it  manifestly  would  be  without  merit.  We  may 
eliminate  the  second  section  of  the  act  in  question  as 
clearly  unconstitutional. 

II.     The  case  must  turn  upon  the  acts  and  resolutions 
of  the  board  of  supervisors  and  the  effect  of  the  so-called 
curative   act   in  so   far   as   it   attempts   to   validate   these 
Counties-  proceedings.     It  is  practically  admitted  that 

wSesVi^sia-  ^^^  county  treasurer  had  no  right  to  make 
tivc  control.  ^j^^  ^ysi^^  dcposits  he  did,  and  we  are  of 
opinion  that  the  board  of  supervisors  was  without  power 
to  pass  a  resolution  discharging  the  treasurer's  bond  and 
releasing  his  sureties.  But  it  is  contended  that  there  was 
enough  doubt  about  the  matter  to  justify  the  curative  act, 
and  that,  whether  this  be  so  or  not,  the  Legislature  had 
power  to  cure  any  defects  in  the  resolution  and  acts  6i  the 
board,  and  that,  even  had  there  been  no  resolution,  the 
Legislature  had  the  authority  to  relieve  McGrew  from 
responsibility.  This  is  predicated  upon  the  thought  that 
the  Legislature  has  plenary  power  over  counties  and  their 
officers;  that  no  contract  rights  were  impaired,  and  no 
vested  rights  taken  away.  If  nothing  but  private  rights 
were  involved,  it  is  manifest  that  the  act  could  not  be  sus- 
tained. But  the  matters  involved  here  are  public,  and  the 
county  of  Van  Buren  is  the  real  party  in  interest.  A 
county,  while  a  body  corporate  under  our  law,  is  a  sub- 
division of  the  State,  created  for  administrative  and 
other  public  purposes,  owes  its  creation  to  the  State,  and 
is  subject  at  all  times  to  l^slative  control  and  change.  No 
citizen  has  any  vested  right  in  or  to  its  revenues.  These 
may  be  changed,  diverted  to  other  uses,  or  taken  away, 
and  no  one  may  complain  on  the  theory  that  his  interests 
have  been  affected  or  any  contract  rights  destroyed.  The 
Legislature  might  have  permitted  the  deposit  of  county 
funds  in  banks  and  absolved  the  county  officers  from  any 
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liability  on  account  of  such  deposits.  Neither  the  county 
nor  any  of  the  inhabitants  thereof  had  any  vested  interest 
in  the  funds  coming  into  the  county  treasurer's  hands. 
County  of  Richland  v.  Lawrence,  12  IlL  1 ;  Bailey  v. 
City,  3  Hill  (N.  Y.)  531  (38  Am,  Dec  669);  Pennie 
V.  Rets,  132  U.  &  464  (10  Sup.  Ct  149,  33  L.  Ed.  426); 
Sangamon  County  Board  of  Supervisors  v.  City  of  Spring- 
field, 63  111.  66;  People  v.  Power,  25  HI.  187;  Blanding 
V.  Barr,  13  CaL  343 ;  Creighton  v.  San  Francisco,  42  CaL 
446. 

It  is  said  that,  in  the  matter  of  the  application  of 
revenues,  the  l^slative  conscience  will  not  be  interfered 
with  by  the  courts,  and  that  they  may  be  diverted  to  the 
benefit  of  private  individuals  if  the  Legislature  is  so  ad- 
vised. Again  it  is  said  that  the  power  of  a  municipality 
to  raise  money  by  taxation  is  a  political  one,  delegated  by 
the  Legislature,  and  that  the  fund,  when  collected,  must 
necessarily  be  within  the  control  of  the  Legislature.  Audi- 
tor General  v.  O'Connor,  83  Mich.  464  (47  N.  W.  443)  ; 
.  Williams  v.  Eggleston,  170  U.  S.  304  (18  Sup.  Ct.  617, 
42  L.  Ed.  1047);  ML  Pleasant  v.  Beckwith,  100  U.  S. 
614  (25  L.  Ed.  699).  The  Legislature  undoubtedly  had 
power,  in  the  first  instance,  to  absolve  its  county  treasurer 
from  liability  when  he  deposited  money  in  solvent  banks; 
and,  as  no  contract  rights  are  involved,  save  as  the  statute 
created  such  rights,  there  seems  to  be  no  constitutional  ob- 
jection to  passing  a  retroactive  law  which  would  operate 
upon  past  transactions.  State  ex  rel.  Bulheley  v.  Williams, 
68  Conn.  131  (35  Atl.  24,  421,  48  L.  B.  A.  478).  The 
bond  in  suit,  while  a  contract,  was  entered  into  between  a 
dependent  government  and  an  officer  thereof.  The  duties 
of  such  officer  were  prescribed  by  statute,  and  not  by  the 
terms  of  the  bond,  and  these  duties  might  at  any  time  be 
changed  without  violating  the  terms  of  that  instrument. 
Even  after  suit  brought,  the  law  may  be  changed,  for 
there  is  no  vested  right  to  a  particular  decision.     Windsor 
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V.  Des  Moines,  110  Iowa,  175.  See,  as  sustaining  these 
views,  Beecher  v.  Board  of  Supervisors,  50  Iowa,  538. 
That  the  Legislature  has  plenary  power  over  all  municipal 
corporations  and  their  officers  is  too  well  settled  to  admit 
of  argument.  And  it  is  just  as  well  settled  that  the  same 
power  exists  as  to  public  revenues.  An  interesting  and  in- 
structive case  on  this  subject  is  found  in  44  Ind.  524, 
entitled  Lucas  v.  Board  of  Commissioners.  The  Supreme 
Court  of  Indiana  held  that  an  act  of  the  L^slature, 
taking  away  from  counties  stock  issued  to  them  by  a 
private  corporation,  in  consideration  of  the  proceeds  of  a 
certain  tax,  and  giving  the  same  to  the  taxpayers  who 
had  paid  the  tax,  was  not  unconstitutional.  This  decision 
was  affirmed  by  the  Supreme  Court  of  the  United  States 
upon  appeal.  See  Board  of  Com'rs  of  Tippecanoe  Co.  v. 
Lucas  et  al,  93  U.  S.  108  (23  L.  Ed.  822).  These  cases 
contain  a  careful  review  of  the  authorities  upon  the  sub- 
ject, and  are  decisive  of  one  of  the  main  questions  involved. 
See,  also,  Abbott  on  Municipal  Corporations,  sections  22, 
84,  88,  and  cases  cited. 

Of  course,  under  the  guise  of  legislative  control,  a 
private  citizen  can  not  be  deprived  of  any  of  his  rights 
against  a  municipal  corporation.  They  are  as  sacred  as 
if  they  existed  against  a  private  one.  But  the  municipality 
itself  can  not  complain  of  any  act  of  the  Legislature  di- 
minishing its  revenues,  amending  its  charter,  or  even  dis- 
solving it  entirely.  It  may,  of  course,  acquire  certain 
proprietary  or  private  rights,  not  held  by  the  public  in 
general  of  which  it  can  not  be  deprived.  See  Sinking 
Fund  Cases,  99  U.  S.  700  (25  L.  Ed.  496) ;  Mayor  v. 
R.  R.  Co.,  32  N.  Y.  261;  Webb  v.  Mayor,  64  How.  Prac. 
(N.  Y.)  10;  People  v.  O'Brien,  111  N.  Y.  1  (18  K  E. 
692,  2  L.  R.  A.  255,  7  Am.  St.  Eep.  684);  Montpelier 
V.  Montpelier,  29  Vt.  12  (67  Am.  Dec  748),  and  State 
ex  rel.  White  v.  Barker,  116  Iowa,  96.  But  this  rule, 
or  rather  exception  to  the  general  rule,  seems  to  apply  only 
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to  property  reduced  to  possession,  or  held  in  trust  for  the 
inhabitants  of  the  territory  as  distiniet  from  the  people  as 
a  whole.  It  does  not  apply  to  executory  contracts,  or  to 
provisions  concerning  funds  or  revenues.  City,  county,  and 
township  funds  are  subject  to  legislative  control.  Rich- 
land Co.  V.  Lawrence  Co.,  12  111.  1;  Youngs  v.  Hall,  9 
Nev.  212;  People  v.  Fields,  58  K  Y.  491;  Home  Ins.  Co. 
V.  City  Council,  93  U.  S.  116  (23  L.  Ed.  825);  Indian- 
apolis Co.  V.  Indianapolis,  50  Ind.  215.  The  action  in  the 
instant  case  is  upon  a  bond  given  by  the  county  treasurer  to 
secure  public  funds  raised  through  a  power  delegated  by 
the  Legislature  to  the  municipality — a  fund  which  had 
been  lost  without  the  fault  of  the  official — and  the  remedy 
which  the  county  had  on  that  bond  was  in  no  sense  a  vested 
right.  The  liability  was  created  by  act  of  the  Legislature, 
and  doubtless  would  not  have  existed  at  common  law,  and 
in  so  far  as  the  inhabitants  of  the  county  are  concerned 
that  remedy  may  be  taken  away.  Doubtless  the  Legislature 
could  not  have  impaired  the  obligation  of  defendant's  bond 
in  such  a  way  as  to  deprive  him  of  any  of  his  rights  there- 
imder,  but  there  was  no  such  contract  between  the  state 
and  the  municipality  or  the  inhabitants  thereof,  with  ref- 
erence to  the  defendant's  liability  on  the  bond,  as  comes 
within  the  constitutional  limitation.  Hence  the  Legislature 
had  the  power,  by  proper  enactment,  to  relieve  defendant 
of  his  liability  under  the  bond,  a  liability  which  was  created 
primarily  by  the  Legislature,  and  which,  in  so  far  as  the 
State  and  the  various  subdivisions  thereof  are  concerned, 
may  be  changed  at  pleasure.  There  seems  to  be  no  doubt 
about  the  legislative  power  over  the  funds  and  revenues  of 
a  quasi  municipal  corporation. 

The  next  question  relates  to  the  manner  whereby  that 
l)0wer  may  be  executed.  The  act  in  question,  denominated 
a  legalizing  one,  undertakes,  after  reciting  the  facts  with 
reference  to  the  matter  as  set  forth  in  the  statement  of 
fhis  case,  enumerated  at  length  in  the  preamble,  to  vali- 
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date  everything  done  by  the  board  of  supervisors  as  if 
fully  and  in  every  respect  authorized  by  law.  In  form 
it  is  a  curative  or  healing  act ;  and  it  is  argued  by  appellee 
that  in  this  form  it  is  unconstitutional,  because  not  a 
healing  act,  but  one  of  substantive  legislation,  unauthorized 
because  special,  not  uniform  in  its  operation,  and  granting 
special  immunities  contrary  to  the  express  limitations  of 
the  Constitution. 

/  "  It  is  a  little  difficult  to  define  a  curative  act  It  is 
necessarily  retrospective  in  character  and  undertakes  to 
cure  or  validate  errors  or  irregularities  in  legal  or  ad- 
3.  Statutes:  miuistrativc   proceedings,   and   to  give   effect 

curative  acts,  ^^  coutracts  for  failure  to  comply  with  some 
technical  requirement  Meigs  v.  Roberts,  162  N.  Y.  371 
.  (56  K  E.  838,  76  Am.  St  Rep.  322).  If  the  defects 
are  jurisdictional  or  relate  to  substantive  contract  rights, 
they  can  not  ordinarily  be  cured  by  a  healing  act  Gen- 
erally speaking,  the  Legislature  may  by  subsequent  act  val- 
idate and  confirm,  previous  acts  of  a  corporation  otherwise 
invalid.  Bridgeport  v.  Railroad,  15  Conn.  475;  Mattingly 
V.  Dist.  of  Col,  97  U.  S.  687  (24  L.  Ed.  1098) ;  McMillen 
V.  Boyles,  6  Iowa,  304;  Id.,  391;  Atchison  v.  Butcher, 
3  Kan.  104;  San  Francisco  v.  Real  Estate,  42  Cal.  517; 
Anderson  v.  Santa  Anna,  116  U.  S.  364.  This  is  in  accord 
with  the  general  rule  that  a  curative  act  may  be  passed 
whenever  the  irregularity  to  be  healed  consists  in  the  doing 
of  some  act,  or  the  doing  of  it  in  such  a  manner  as  the 
Legislature  might  have  made  immaterial  or  have  author- 
ized by  a  prior  law.  Boardman  v.  Beckwith,  18  Iowa, 
292;  Richman  v.  Board,  77  Iowa,  517;  Windsor  v.  Des 
Moines,  101  Iowa,  343;  Witter  v.  Board,  112  Iowa,  391. 
Such  an  act  is  of  necessity  special,  and  can  not  be  made 
general,  and  its  nonuniformity  is  no  ground  of  attack. 
Witter  V.  Board,  supra. 

The  difficulty  with  the  act,  viewing  it  from  the  stand- 
point of  a  healing  one,  is  to  find  the  powei*  of  the  L^is- 
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lature  to  authorize  the  board  of  supervisors  of  Van  Buren 
County  to  do  the  acts  and  pass  the  resolutions  which  were 
attempted  to  be  cured.  Within  its  field  the  Legislature  is 
supreme.  The  first  section  of  the  act  now  before  us  is 
purely  legislative  in  character.  It  is  neither  executive  nor 
judicial,  and  the  Legislature  has  plenary  power  in  its  field 
subject  only  to  constitutional  limitations  or  prohibitions. 
Its  power  is  not  a  delegated  one,  but  supreme  within  its 
proper  sphere.  Hence  it  may  exercise  all  powers  not 
forbidden  by  the  Constitution  of  the  State,  or  delegated  by 
the  people  to  the  general  government,  or  prohibited  by  the 
Constitution  of  the  United  States.  McMillen  v.  Boyles, 
supra. 

It  is  argued  that  the  Legislature  could  not  have  dele- 
gated to' the  board  of  supervisors  the  power  to  do  the  acts 
and  pass  the  resolutions  it  did,  for  the  reason  that  such  an 
act  would  have  been  special,  and  not  general, 
**  lerisiition:        would  havo  bccn  a  delegation  of  legislative 

delegation  of  i  i  i    i 

legislative  powcrs  to  repeal  a  statute,  and  would  have 
granted  special  immunities  to  some  not  con- 
ferred upon  others.  In  other  words,  it  is  contended  that  a 
law  could  not  have  been  passed  in  advance  authorizing 
the  board  of  supervisors  of  Van  Buren  County  alone  to 
release  the  defendant  McGrew  and  the  sureties  on  his  bond. 
This  argument  is  specious,  to  say  the  least,  but  we  do  not 
regard  it  sound.  It  is  true  that,  generally  ^peaking,  laws 
must  be  uniform,  and  be  general  and  not  special  in  char- 
acter; but  they  are  not  required  by  the  Constitution  to  be 
general,  except  where  a  general  law  can  be  made  applicable. 
It  must  also  be  conceded  that  a  Legislature  can  not  do  in- 
directly what  it  has  no  power  to  do  directly.  But  the 
question  here  is  not  the  form  of  the  original  act,  but  rather 
the  power  to  do  the  thing  which  it  attempted  to  cure  by  ap- 
propriate legislation.  State  v.  Squires,  26  Iowa,  340 ;  Iowa 
Co,  V.  Soper,  39  Iowa,  112.  The  substance  and  effect  of 
the  act  in  question  was  the  release  of  the  county  treasurer 
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from  liability  on  his  official  bond.  Did  the  Legislature 
have  that  power,  and  if  it  did,  could  it  have  delegated 
that  power  to  the  board  of  supervisors?  This  brings  us 
down  to  the  very  crux  of  the  controversy,  and  presents  a 
proposition  upon  which  the  courts  are  not  fully  agreed. 
The  weight  of  authority  seems  to  be  ^o  the  effect  that  the 
Legislature  may  relieve  a  county  treasurer,  or  other  quasi 
municipal  officer,  from  liability  on  his  bond^  on  the  theory 
that  he  is  acting  as  an  officer,  and  no  one,  save  perhaps 
creditors,  has  any  vested  rights  in  and  to  the  funds  in  his 
hands.  Of  the  cases  holding  that  the  Legislature  may  re- 
lease a  county  treasurer  in  such  circumstances  are  Board 
V.  McLandsborough,  36  Ohio  St.  227  (38  Am.  Eep.  582) ; 
Mount  V.  State,  90  Ind.  29  (46  Am.  Bep.  192);  Pearson 
V.  State,  56  Ark.  148  (19  S.  W.  499;  35  Am.  St. 
Rep.  91);  State  v.  Board  of  Education,  38  Ohio  St.  3; 
Nelson  v.  Milford,  7  Pick.  (Mass.)  18;  State  v.  Hammon- 
ton,  38  N.  J.  Law,  430  (20  Am.  Rep.  404) ;  State  v.  B.  & 
0.  R.  R.,  12  Gill  &  J.  (Md.)  399  (38  Am.  Dec.  319); 
Shinkle  v.  Essex  Board,  47  N.  J.  Law,  96 ;  New  Orleans  v. 
Clark,  95  U.  S.,  644  (24  L.  Ed.  521).  See,  also,  1  Dillon 
on  Municipal  Corporations,  296,  and  Mechem  on  Public 
Officers,  section  916.  Probably  the  best  exposition  of  this 
view  is  presented  in  the  Pearson  case,  supra.  It  is  bot- 
tomed upon  the  power  which  the  Legislature  has  over 
agencies  of  the  State,  such  as  counties,  townships,  school 
districts,  etc.;  the  power  being  plenary  and  virtually  un- 
limited in  character.  To  the  contrary  are,  Sanborn  v. 
Corners,  9  Minn.  273  (Gil.  258),  Bristol  v.  Johnson,  34 
Mich.  123,  People  v.  Supervisors,  16  Mich.  254;  Spauld- 
ing  V.  Andover,  54  N.  H.  38;  Johnson  v.  Board,  140  Ind. 
152  (39  N.  E.  311),  and  McClelland  v.  State,  138  Ind. 
321  (37  K  E.  1088).  The  decisions  in  Michigan  are 
based  upon  special  constitutional  provisions  not  found  in 
our  fundamental  law.  And  the  ^Minnesota  and  New 
Hampshire  cases  are  not  directly  in  pointy  although  much 
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that  is  said  seems  to  support  appellee's  contention.  The 
position  of  the  Indiana  court  is  peculiar.  The  strongest 
opinions  in  support  of  the  act  of  the  Legislature  are  found 
in  44  and  90  Indiana  Reports.  But  in  the  McClelland 
case  a  departure  was  made,  based  upon  the  special  facts 
there  appearing  that  the  money  lost  belonged  to  the  State 
school  fundsy  none  of  which  was  raised  by  taxation,  that 
there  was  no  money  in  the  county  treasury,  and  that  the 
act  relieving  the  county  treasurer  from  liability,  and  direct- 
ing a  return  to  him  of  the  money  he  had  paid,  would  result 
in  a  special  tax  upon  a  particular  county  for  the  benefit 
of  an  individual.  But  in  the  Johnson  case  the  Indiana 
court  holds  an  act  relieving  a  county  treasurer  for  money 
lost  unconstitutional,  no  reference  being  made  to  previous 
cases.  The  decision  is  based  solely  upon  the  proposition 
that  the  act  impairs  the  obligation  of  a  contract.  This 
proposition  is  regarded  unsound  by  practically  all  the  courts 
which  have  had  occasion  to  consider  the  matter.  The 
strongest  argument  against  it  is  found  in  State  v.  R.  B. 
Co.,  12  Gill  &  J.  (Md.)  399  (38  Am.  Dec  319).  This 
case  was  affirmed  on  error  to  the  Supreme  Court  of  the 
United  States.  See  State  v.  Baltimore  &  0.  B.  Co.,  3 
How.  534  (11  L.  Ed.  714).  See,  also,  C.  &  A.  B.  B.  v. 
Adler,  56  HI.  344.  That  the  Legislature  may  delegate 
this  power  of  release  to  county  officials  is  shown  in  the 
cases  already  cited.  Such  del^ation  is  not  objectionable 
upon  the  ground  that  it  confers  legislative  powers  upon 
some  other  body  than  the  lawmaking  department  of  the 
government. 

Again  it  is  argued  that  it  confers  a  special  benefit  or 
immunity  upon  a  particular  individual,  and  is  therefore 
invalid.  This  proposition  is  fully  answered  in  State  v. 
s.  Sam:  ipeclai  Squires,  26  Iowa,  344.  It  is  not  to  be  as- 
*°*"'"'^-  sumed  that  there  were  other  county  treasur- 
ers in  the  same  situation  as  McGrew.  A  general  law  could 
not,  therefore,  be  made  applicable,  for  the  situation  dis- 
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closed  a  novel  and  most  unusual  state  of  facts.  The  act 
in  question  is  not  bad  because  special  in  character.  A 
law,  making  an  appropriation  to  a  private  individual  or 
corporation,  is  not  and  can  not  be  made  general,  and  yet 
it  is  good.  Merchants'  Co.  v.  Brown,  64  Iowa,  275,  Fur- 
ther it  is  argued  that  the  effect  of  the  act  is  to  appropriate 
a  sum-  of  money  to  a  private  individual,  and  that  this  is 
beyond  legislative  power.  These  premises  are  not  entirely 
correct;  but,  if  they  were,  they  do  not  justify  the  conclu- 
sion. McGrew  received  no  money  from  either  the  State 
or  the  county  for  his  own  private  gain.  It  was  simply  a 
question  as  to  which  should  stand  the  loss  of  money  which 
occurred  without  the  county  treasurer's  fault.  It  was  well 
said  in  Ouilford,  Town  of,  v.  Chenango  County,  13  N.  Y. 
149:  "The  Legislature  is  not  confined,  in  its  appropri- 
ations of  public  moneys,  or  of  the  sums  to  be  raised  by 
taxation  in  favor  of  individuals,  to  cases  in  which  a  legal* 
demand  exists  against  the  State.  It  can  recognize  claims 
founded  in  justice  and  equity  in  the  largest  sense  of  these 
terms."  And  in  Blangburg  v.  Burr,  13  Cal.  351,  it  is  said 
that:  "The  power  of  appropriation  which  the  L^slature 
can  exercise  over  the  revenues  of  the  State  it  may  exer- 
cise over  the  revenues  of  a  county,  for  any  purpose 
connected  with  their  past  or  present  condition,  except  where 
such  revenues  be  devoted  to  a  special  purpose."  Generally 
speaking,  the  Legislature  naay  recognize  a  moral  obligation; 
and,  according  to  some  of  the  cases,  its  conclusion  in  the 
matter  is  not  subject  to  judicial  review.  We  do  not  now 
hold  to  that  broad  doctrine,  for  a  case  may  be  so  baseless  as 
to  call  for  judicial  interference  on  the  theory  that  the  prop- 
erty of  the  individual  is  taken  by  taxation  for  a  purely 
private  end.  We  make  no  definite  pronouncement  upon 
that  question  at  this  time,  for  it  is  unnecessary  to  do  so. 
Here  the  money  was  lost  through  no  fault  of  the  county 
treasurer.  The  equities  as  recited  in  the  preamble  of  the 
bill;  and  as  set  forth  in  the  statement  of  facts^  are  very 
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strongly  in  his  favor,  and  it  was  simply  a  question  as  to 
whether  he  or  his  principals,  the  taxpayers  of  a  subdivision 
of  the  State,  should  lose  the  money.  The  Legislature  con- 
cluded that  the  loss  should  be  borne  by  the  taxpayers,  and 
it  is  not  for  us  to  say  that  the  l^slation  should  fail  be- 
cause of  the  unwisdom  of  the  General  Assembly  which  en- 
acted it     See  Merchants'  Co.  v.  Brown,  64  Iowa,  275. 

There  is.  no  express  statute  against  a  private  appro- 
priation as  such,  except  it  be  to  a  corporation,  although 
there  may  be  implied  prohibitions,  based  upon  the  thought 
that  taxation  can  not  be  justified  for  private  purposes  only. 
The  defendant  McGrew,  as  we  have  already  said,  was  not 
given  an  appropriation,  nor  did  he  receive  any  benefit  from 
the  money  lost  by  the  bank.  He  is  to  be  held,  if  at  all, 
as  a  county  official,  and  the  question  in  its  last  analysis  is 
his  liability  as  such.  This  thought  seems  to  have  escaped 
the  Indiana  'court  in  its  latest  pronouncement  upon  the 
subject.  One  of  the  cases  of  that  court  may  be  explained 
and  justified,  perhaps,  upon  the  theory  that  the  officer  had 
made  good  the  loss  by  paying  the  same  into  the  treasury, 
and  was  asking  for  a  private  appropriation,  which  had  to 
be  made  up  through  a  levy  and  collection  of  taxes  for 
his  special  benefit.  Our  own  case  of  Hanson  v.  Vernon, 
27  Iowa,  28,  has  something  upon  this  subject.  It  does 
not  appear  from  the  pleadings  in  the  case,  or  from  the  act 
in  question,  that  there  is  to  be  any  taxation  of  the  property 
of  Van  Buren  County  for  the  private  benefit  of  defendant, 
McGrew.  The  Legislature  in  its  wisdom  simply  concluded 
that,  according  to  the  ordinary  principles  of  just  and  fair 
dealing,  it  was  not  wise  to  have  McGrew  stand  the  loss 
due  to  the  failure  of  the  Skinner  Bank.  Conceding  the 
right  of  review  of  such  legislation  by  the  courts,  it  does 
not  appear  that  its  conclusion  was  so  baseless  as  to  justify 
our  interference.  Ifo  special  immunity  was  granted  Mc- 
Grew, as  that  term  is  used  in  our  Constitution.  Conced- 
ing arguendo  that  it  was  an  immunity,  it  does  not  appear 
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that  there  were  any  others  in  the  same  situation  who 
would  be  excluded  from  the  benefits  of  such  an  act  Mount 
V.  State,  90  Ind.  29  (46  Am.  Rep.  192),  and  New  Orleans 
V.  Clark,  95  U.  S.  644  (24  L.  Ed.  521)  contain  much  in 
support  of  this  position. 

Lastly  it  is  said  that  the  act  in  question  amounts  to 
a  repeal  or  amendment  of  section  1457  of  the  Code    provid- 
ing that  a  county  treasurer  shall  not  be  relieved  of  liability 
on  his  bond  by  reason  of  having  deposited 

6.  Same:  county  .  j  i        i      .     j  v       i  j 

treasurer:         moucy  lu  an  approvcd  and  selected  bank,  and 
funds:  reieage    that   such   repeal   cau   only   be   made   by   a 

from  liability.  r  */  */ 

general  statu«te.  There  is  no  repeal  of  that 
statute.  The  question  here  is  the  liability  of  the  treasurer 
on  his  official  bond,  given  the  county  under  the  provisions 
of  section  1183.  In  many  States  he  would  not  be  liable  for 
money  lost  under  the  circumstances  disclosed  by  this  record ; 
and,  as  we  have  seen,  it  was  competent  for  the  Legislature 
to  relieve  him  under  these  circumstances,  if  it  saw  fit  to 
do  so.  Section  1457  of  the  Code  does  not  create  the  lia- 
bility. It  simply  provides  that  certain  conduct  on  his  part 
with  reference  to  the  disposition  of  the  funds  shall  not  re- 
lieve him.  He  is  not  relying  in  any  way  upon  the  terms 
of  that  section.  His  contention  with  reference  thereto  is 
that,  by  reason  of  the  advice  and  consent  of  the  board 
and  of  the  county  attorney,  he  was  induced  not  to  take  a 
bond  for  his  own  security,  as  he  had  a  right,  to  do  under 
that  section,  and  as  he  intended  to  do,  and  would  have  done 
but  for  the  advice  of  the  county  officials.  The  mere  fact 
that  such  a  statute  as  the  one  under  consideration  will  in- 
crease the  burdens  of  the  taxpayers  of  a  particular  locality 
has  never  been  regarded  as  controlling.  We  have  approved 
statutes  of  many  kinds  having  this  effect,  as  have  other 
courts,  and  the  mere  increase  of  burdens  has  never  been 
held  to  be  sufficient  cause  for  setting  aside  legislation.  Al- 
though we  find  no  reason  for  holding  the  act  now  before  us 
unconstitutional,  we  must  confess  a  prejudice  against  legis- 
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lation  of  this  character.  The  precedent  is  not  a  good  one 
and  does  not  comport  with  our  notions  of  legislative  policy. 
But  the  proposition  before  us  is  not  one  of  expediency  or 
of  wise  public  policy.  It  is  purely  a  judicial  one,  and 
relates  solely  to  the  power  and  authority  of  the  Legislature, 
and  not  to  the  propriety  of  the  act. 

We  discover  no  ground  for  disturbing  the  act,  and  the 
result  is  that  the  trial  court  was  in  error  in  overruling  the 
demurrer,  and  its  judgment  must  be,  and  it  is,  reversed. 


Anna  Jones,  Administratrix,  Appellant,  v.  School 
Board  of  Liberty  Township,  Appellee. 

Condemnation  of  land  for  school  purposes:  taxation  of  costs: 
attorneys'  fees.  Code,  section  2815,  relating  to  the  condemna- 
tion of  land  for  school  purposes,  is.  a  proceeding  quite  complete 
in  itself  and  does  not  expressly  provide  for  the  taxation  of  at- 
torneys' fees  as  a  part  of  the  costs,  nor  does  it  by  reference 
adopt  any  other  provision  of  the  statutes  authorizing  the  same, 
so  that  as  attorneys*  fees  are  not  taxable  against  the  adverse 
party  except  when  authorized  by  law  they  cannot  be  recovered 
in  a  proceeding  under  this  statute. 

Appeal  from  Johnson  District  Court, — Hon.  R.  P. 
Howell,   Judge. 

Wednesday,  November  18,  1908. 

This  is  a  proceeding  under  section  2.815,  Code  1897, 
for  the  condemnation  of  land  for  school  district  purposes. 
The  commissioners  appraised  the  plaintiffs  damages  at 
$500.  Plaintiff  appealed  to  the  district  court.  Upon  trial 
there,  the  jury  fixed  her  damages  at  $850.  The  court 
taxed  all  costs  to  the  defendant.  Plaintiff  moved  for  the 
allowance  of  an  attorney  fee  of  $150  as  part  of  the  tax- 
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able  costs.     The  court  denied  the  motion,   and  from  this 
ruling  the  plaintiff  appeals. — Affirmed. 

John  J,  Ney,  for  appellant 

Ranch  &  Bradley,  for  appellee. 

Evans,  J. — Section  2815  of  the  Code  makes  no  ex- 
press provision  for  the  taxation  of  attorney's  fees  as  part 
of  the  costs.  The  contention  of  the  appellant  is  that  this 
section,  by  reference,  adopts  the  provisions  of  section  2007. 
The  language  of  section  2815,  which  is  made  the  basis  of 
this  claim,  is  as  follows:  "From  the  assessment  so  made, 
either  party  may  appeal  to  the  district  court  by  giving 
notice  thereof,  as  in  case  of  taking  private  property  for 
works  of  internal  improvement  within  twenty  days  after 
receiving  notice  of  the  award  made."  The  contention  of 
appellee  is  that  this  language  only  points  out  the  method 
of  taking  the  appeal,  and  that  it  does  not,  either  expressly 
or  by  implication,  adopt  the  provisions  of  section  2007. 
In  support  of  appellant's  contention  counsel  point  out  to 
us,  by  way  of  analogy,  section  884  of  the  Code,  which 
reads  as  follows:  "Proceedings  for  condemnation  of  land 
as  contemplated  in  this  title,  shall  be  in  accordance  with 
the  provisions  relating  to  taking  private  property  for  works 
of  internal  improvement,  except  that  the  jurors  shall  have 
the  additional  qualification  of  being  freeholders  of  the  city 
or  town."  Under  this  statute  it  was  held  by  this  court 
that  the  corporation  city  was  liable  for  attorney's  fees  as 
a  part  of  the  costs.  Mellichar  v.  Iowa  City,  116  Iowa,  390. 
Appellant's  counsel  contend  that  the  reasoning  which  was 
adopted  in  that  case  is  necessarily  conclusive  of  the  case 
at  bar.  We  think  otherwise.  Section  884,  in  terms, 
adopted  "the  provisions  relating  to  taking  private  property 
for  works  of  internal  improvement,'V  with  the  single  excep- 
tion  therein   stated.     No  other  ''provision'^   is  made   for 
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the  condemnation  of  land  for  city  purposes,  except  those 
incorporated  by  such  reference  in  section  884.  The  pro- 
visions thus  referred  to  are  found  set  forth  in  sections  1999 
to  2013,  inclusive.  It  was  therefore  held  by  this  court 
that  section  2007  was  applicable  in  all  its  provisions  to 
that  class  of  condemnation  proceedings. 

On  the  other  hand,  section  2815,  under  which  the  pro- 
ceedings in  the  case  at  bar  were  had,  is  quite  complete  in 
and  of  itself.  It  provides  a  method  of  proceedings  some- 
what different  from  the  other  chapter  of  the  Code.  It 
does  provide  that  "either  party  may  appeal  to  the  dis- 
trict court  by  giving  notice  thereof,  as  in  case  of  taking 
private  property  for  works  of  internal  improvement." 
This  points  out  only  the  method  of  taking  the  appeal.  The 
effect  of  this  provision  of  section  2815  is  to  adopt  a  part 
of  section  2009.  This  is  the  only  section  which  provides 
the  method  of  taking  an  appeal  in  the  chapter  referred  to. 
It  is  manifest,  also,  that  only  a  small  part  of  this  section 
is  adopted  by  this  reference.  Under  section  2009  the 
notice  of  appeal  may  be  served  within  thirty  days,  and 
must  be  served  upon  the  sheriff.  Whereas  under  section 
2815  such  notice  of  appeal  must  be  served  within  twenty 
days,  and  presumably  upon  the  county  superintendent 
rather  than  the  sheriff. 

Section  2815  doeg  not,  in  terms,  adopt  the  "provisions" 
of  any  other  section,  or  group  of  sections.  Section  2007 
relates  wholly  to  the  subject  of  costs,  and  it  provides  that 
reasonable  attorney  fees  are  to  be  included  as  a  part  there- 
of. Section  2815  has  its  own  provisions  concerning  costs, 
and  they  are  substantially  the  same  as  the  provisions  of 
section  2007,  except  as  to  the  item  of  attorney's  fees.  If 
the  proceedings  were  to  be  controlled  by  section  2007,  then 
it  was  quite  useless  to  deal  with  the  subject  of  costs  in 
section  2815.  It  is  the  rule  in  this  State  that  attorney's 
fees  are  not  taxable  as  costs  against  the  opposite  party,  ex- 
cept by  express  statutory  provision. 
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Appellant  calls  our  attention  to  the  fact  that  section 
2815  does  not  of  itself  provide  a  method  of  procedure  in 
the  district  courts  Counsel  urge  therefore  that  it  must 
have  intended  to  adopt  the  provisions  of  chapter  4,  title  10, 
which  includes  section  2007.  This  suggestion  is  not  with- 
out some  force,  but  it  is  not  controlling.  Section  2.815 
does  provide  for  the  method  of  appeal  to  the  district  court. 
Jurisdiction  being  thus  conferred,  it  will  not* fail  for  want 
of  a  statutory  procedure.  In  the  absence  of  statutory  pro- 
vision fixing  the  procedure,  the  power  of  the  court  is  ade- 
quate to  adopt  a  procedure  consistent  with  the  constitutional 
rights  of  the  parties.  It  goes  without  saying  that  the  court 
could,  in  such  a  case,  properly  adopt  the  method  of  trial 
pointed  out  in  chapter  4,  title  10.  Be  that  as  it  may,  if 
we  were  to  give  the  appellant  the  benefit  of  the  provisions 
of  section  2007,  we  would  have  to  go  farther  than  we  did 
in  the  Mellichar  case.  The  language  of  section  884,  upon 
which  that  decision  was  based,  is  much  broader  and  more 
comprehensive  than  that  employed  in  section  2815.  We 
would  not  be  warranted  in  putting  the  same  construction  on 
the  two  sections. 

The  ruling  of  the  trial  court  was  right,  and  the  judg- 
ment is  affirmed. 


W.  A.  RoiiLF,  Appellee,  v.  Henry  Kasembier  and  The 
State  of  Iowa,  Appellants. 

Criminal    law:    statutes:    construction.      In    the    construction    of 

1  criminal  statutes  nothing  can  be  added  by  intendment,  but  they 
are  to  be  strictly  construed,  and  in  cases  of  doubt  the  construc- 
tion most  favorable  to  one  charged  with  crime  will  be  adopted. 

Same.     All    the   language   of   a   statute   must   be   considered   in   its 

2  construction  and  such  an  interpretation  placed  upon  any  word 
thereof  as  was  within  the  evident  intent  of  the  legislature. 

Same:    combinations    in    restraint   of   trade:    personal    services. 

3  The  term  "commodity,"  as  used  in  Code,  section  5060,  relating 
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to  an  unlawful  combination,  pool,  or  trust  '.o  control  the  price 
or  limit  the  quantity  of  any  article  of  merchandise,  or  com- 
modity manufactured,  mined,  produced  or  sold  in  this  State,  does 
not  comprehend   personal   services,   either  skilled  or  unskilled. 

Same:   physicians:   agreement  as   to  professional  charges.     The 
4    statute  referred  to  is  aimed  at  unlawful  combinations  in  restraint 
of  trade,  and  does  not  prohibit  physicians  from  associating  them- 
selves   together    for    the   purpose    of    agreeing    upon    a    schedufe 
of  prices  to  be  charged   for  their  professional  services. 

Appeal  from  Bremer  District  Court — Hon.  C.  H.  Relley, 

Judge. 

Wednesday,  November  18,  1908. 

This  is  a  haheas  corpus  proceeding  brought  to  deter- 
mine the  legality  of  an  indictment  returned  against  the 
plaintiff  by  the  grand  jury  of  Bremer  County,  Iowa.  A 
demurrer  to  the  petition  was  overruled,  and  the  trial  judge 
discharged  the  plaintiff,  and  released  him  from  the  custody 
of  the  sheriff  by  whom  he  was  held.  Defendants  appeal. — 
Affirmed. 

Bernard  Stenzel,  County  Attorney,  and  /.  T.  Sulli- 
van, for  appellants. 

Sager  &  Sweet  and  Hageman  &  Farwell,  for  appellee. 

Deemer,  J. — Plaintff,  who  is  a  physician  and  sur- 
geon, with  thirteen  others  of  like  profession,  were  indicted 
by  the  grand  jury  of  Bremer  County  for  the  crime  of 
entering  into  an  agreement,  combination,  or  understanding 
to  fix  and  maintain  fees  and  charges  to  be  exacted  for 
medical  and  surgical  services  in  said  county.  Plaintiff 
was  arrested  under  the  indictment,  and  thereafter  brought 
habeas  corpus  proceedings  before  the  Honorable  C.  H. 
Kelley,  Judge,  to  secure  his  release  from  custody,  claiming 
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that  he  was  unduly  and  illegally  restrained  of  his  liberty, 
for  the  reason  that  the-  indictment  charges  no  oflFense  known 
to  our  laws,  and  that,  if  there  be  a  law  forbidding  such 
acts  as  are  charged  against  him,  it  is  unconstitutional  and 
void,  in  that  it  deprives  him  of  his  liberty,  prevents  him 
from  acquiring  or  possessing  property,  and  deprives  him 
of  his  safety  and  the  pursuit  of  his  happiness,  and  deprives 
him  of  the  right  of  contract  and  of  the  equal  protection  of 
the  laws.  The  charging  part  of  the  indictment  reads  as 
follows: 


The  said  L.  C.  Kern,  Dr.  C.  T.  Brown,  Dr.  O.  L. 
Chaffee,  Dr.  W.  A.  Eohlf,  Dr.  H.  C.  Jungblut,  Dr.  B.  C. 
Dunkelberg,  Dr.  C.  H.  Graening,  Dr.  Stafford,  Dr.  A.  G. 
Rennison,  Dr.  Patterson,  Dr.  J.  F.  Auner,  Dr.  Murphy, 
Dr.  Bradford,  Dr.  Cross,  on  the  30tli  day  of  July,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  seven  in 
the  county  aforesaid,  being  physicians  and  surgeons  located 
and  practicing  their  professions  in  the  county  of  Bremer, 
State  of  Iowa,  did  then  and  there  willfully,  unlawfully, 
and  maliciously  conspire,  combine,  confederate,  and  agree 
with  each  other  to  create,  organize,  and  enter  into,  and  did 
then  and  there  willfully,  unlawfully,  and  maliciously  enter 
into  and  become,  a  member  of  and  a  party  to  a  trust,  pool, 
agreement,  contract,  combination,  confederation,  and  un- 
derstanding to  fix,  establish,  and  regulate  and  maintain  the 
price  of  a  commodity  in  the  county  of  Bremer,  State  of 
Iowa,  and  did  then  and  there  willfully  and  unlawfully  fix, 
regulate,  and  establish  the  price  of  medical  service  and 
medical  skill,  and  the  profit,  benefit,  fee,  and  compensation 
to  be  received  therefor,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State  of  Iowa. 

The  demurrer  challenges  these  contentions  of  plaintiff, 
and  it  is  stoutly  insisted  upon  this  appeal  that  the  indict- 
ment does  charge  an  offense,  and  that  the  statute  under 
which  it  was  found  is  a  valid  exercise  of  legislative  power. 
As  the  case  must  turn  upon  the  construction  of  a  statute. 
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we  here  copy  the  material  parts  of  the  section  under  which 
the  indictment  was  found.  It  is  section  5060  of  the  Code, 
reading  as  follows: 

Pools  and  Trusts.  Any  corporation  organized  under 
the  laws  of  this  or  any  other  State  or  county  for  trans- 
acting or  conducting  any  kind  of  business  in  this  State,  or 
any  partnership,  association  or  individual,  creating,  enter- 
ing into  or  becoming  a  member  of,  or  party  to  any  pool, 
trust,  agreement,  contract,  combination,  confederation  or 
understanding  with  any  other  corporation,  partnership, 
association,  or  individual,  (to  regulate  or  fix  the  price  of 
any  article  of  merchandise  or  commodity,!  or  to  fix  or  limit 
the  amount  or  quantity  of  any  article,  commodity  or  mer- 
chandise to  be  manufactured,  mined,  produced  or  sold  in 
this  State,  shall*  be  guilty  of  a  conspiracy. 

The  first  point  to  be  decided  is :  Do  the  acts  charged 
constitute  a  crime  under  this  section  of  the  Code?  It 
will  be  noticed  that  it  forbids  a  combination,  agreement, 
or  understanding  to  regulate  or  fix  the  price  of  any  article 
of  merchandise,  or  commodity,  or  of  merchandise  to  be 
manufactured,  mined,  produced,  or  sold  in  this  State.  The 
primary  inquiry  is:  Are  the  charges  of  a  physician  or 
surgeon  for  his  medical  skill  or  ability  an  article  of  mer- 
chandise or  commodity  to  be  produced  or  sold  in  this 
State.  For  appellant  it  is  contended  that  the  word  "com- 
modity" is  broad  enough  to  cover  the  charge  made  for 
professional  services  or  skill,  and  that  the  trial  court  was 
in  error  in  holding  to  the  contrary. 

It  must  be  remembered  that  the  word  is  found  in  a 

criminal   statute,   and    that   in   the   interprcitation   of   such 

statutes  different  rules  apply  from  those  which  obtain  in 

civil  matters,  or  where  contracts  are  involved. 

statutes'^'' con*    Nothing  is  to  be  added  to  such  statutes  by 

intendment,  and,  as  a  rule,  they  are  to  have 

a  strict  construction. 

Moreover,   it  is  well  settled   that,   in  construing  any 
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statute,  all  the  language  shall  be  considered,  and  such  in- 
terpretation placed  upon  any  word  appearing  therein  as 
was  within  the  manifest  intent  of  the  body 
which  enacted  the  law.  Much  of  necessity 
depends  upon  the  context  and  upon  the  usual  and  ordinary 
significance  of  the  language  used.    . 

Xow,  the  word  "commodity"  is  derived  from  the  Latin 
"Commoditas,"  and  means  primarily  a  convenience,  profit, 
benefit,  or  advantage;  but  in  referring  to  commerce  it  com- 
prehends     everything      moveable — that      is, 
nations  in  re-    bouffht  or  sold — cxccpt  animals.     See  Web- 

straint  of  f  .  i   Vv.      •  t>      #  t^ 

trade;  ijerson-    stcr  8  International  Dictionary;  Best  v.  Bau- 

al    services.  *^  ' 

der,  29  How.  Prac.  (X.  Y.)  489;  Barnett 
V.  Powell,  16  Ky.  409;  Qwen  Ins.  Co.  v.  State,  86  Tex. 
250  (24  S.  W.  307,  22  L.  R  A.  483).  This  word  appear- 
ing in  another  statute  (McClain's  Code,  section  5454)  was 
held  to  cover  insurance,  and  it  was  decided  that  a  combina- 
tion to  fix  insurance  rates  was  illegal.  See  Beechley  v. 
Mulville,  102  Iowa,  602.  But  in  that  case  the  parties 
were  not  selling  their  own  services.  They  were,  as  the 
opinion  says,  selling  insurance,  which  was  regarded  as  a 
commodity  as  used  in  the  statute  then  under  consideration. 
Here  the  indicted  defendants  were  for  a  price  giving  their 
own  services,  or  perhaps  selling  them,  and  the  question  is: 
Were  these  personal  services  a  commodity? 

As  already  indicated,  the  word  must  be  taken  in  con- 
nection with  the  others  used  in  the  statute,  and  it  is  mani- 
fest that  the  commodity  referred  to  must  have  been  such 
as  could  be  manufactured,  mined,  produced,  or  sold  in  the 
State,  and  the  price  was  to  be  of  an  article  of  merchandise 
or  commodity.  If  the  contention  of  appellant  be  correct, 
the  statute  covers  all  kinds  of  personal  labor,  both  skilled 
and  unskilled,  under  the  term  "commodity."  Indeed,  this 
is  the  broad  claim  made  by  counsel.  Now,  whilst  there  is 
a  class  of  political  economists  who  treat  labor  as  so  much 
merchandise,  the  wage  being  regulated  simply  by  supply 
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and  demand,  there  is  another  class,  which,  taking  account 
of  the  personal  equation,  sees  in  it  something  more  than 
a  commodity,  and  refuses  to  subscribe  to  the  doctrine  that 
supply  and  demand  alone  regulate  the  price.  This  latter 
class  of  economists  refuses  to  accept  the  doctrine  that  a 
man  is  rich  because  he  has  stored  away  within  him  many 
days'  work,  and  are  convinced  that  his  necessities,  quite  as 
often  as  the  demand  for  his  labor,  fixes  the  stipend  which 
he  is  to  receive.  In  other  words,  the  laborer,  skilled  or 
unskilled,  is  not  regarded  as  standing  on  an  equality  with 
him  who  barters  in  goods  and  merchandise.  It  is  not,  of 
course,  within  the  province  of  courts  of  justice  to  adopt 
or  promulgate  any  particular  system  of  political  science; 
but  in  the  interpretation  of  statutes  they  must  take  notice 
of  current  political  theory  and  conviction.  If  we  were  to 
adopt  the  view  so  strongly  presented  by  appellant's  counsel, 
it  would  be  on  the  assumption  that  the  associated  words 
"merchandise"  and  "commodity"  include  the  wages  to  be 
paid  for  labor,  because  labor  is  a  sort  of  merchandise,  sub- 
ject to  barter  and  sale  as  other  goods.  A  fundamental 
rule  of  construction  is  that,  where  particular  words  are 
followed  by  general  ones,  the  general  are  restricted  in  mean- 
ing to  objects  of  a  like  kind  with  those  specified.  State 
V.  Stoller,  38  Iowa,  321;  People  v.  Railroad,  84  N.  Y. 
665;  McDade  v.  People,  29  Mich.  50.  Now,  the  term 
"merchandise"  is  special  ri^ther  than  general,  and  has  ref- 
erence primarily  to  those  things  which  merchants  sell  either 
at  wholesale  or  retail.  Jewell  v.  Board,  113  Iowa,  47. 
"Commodity"  is  a  broader  term,  and,  when  used  as  in  the 
statute  now  under  consideration,  means  almost  any  descrip- 
tion of  article  called  moveable  or  personal  estate.  Bametl 
V.  Powell,  16  Ky.  409 ;  Shuttleworth  v.  State,  35  Ala.  415 ; 
State  V.  Henke,  19  Mo.  235. 

Used  in  connection  with  the  term  "merchandise,"  and 
qualified  as  it  is  in  the  latter  part  of  the  section  by  the 
words    ^^manufactured,    mined,    produced,    or   sold,"    it    is 
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manifest  that  the  statute  was  not  intended  to,  and  did  not, 
include  labor  either  skilled  or  unskilled.  It  must  be  re- 
membered that  the  statute  is  a  criminal  one,  and  that  such 
statutes  must  be  strictly  construed;  and,  in  case  of  doubt, 
the  construction  must  be  adopted  most  favorable  to  the 
party  charged.  The  only  ground  upon  which  appellant 
can  stand  with  any  show  of  plausibility  is  that  labor  is  a 
commodity  to  be  bought,  sold,  or  produced,  as  merchandise. 
This  is  a  strained  and  unnatural  construction,  and  gives 
to  the  word  "commodity"  a  meaning  which  is  perhaps  per- 
missible, but  is  not  the  commonly  accepted  one.  Under 
our  statutes,  words  and  phrases  are  to  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  language. 
Ck)de,  section  48.  With  this  in  mind,  we  are  constrained 
to  hold  that  labor  is  not  a  commodity  within  the  meaning 
of  the  act  now  in  question.  As  supporting  this  conclusion, 
see  Hunt  v.  Riverside  Clvh,  140  Mich.  538  (104  N.  W. 
40,  12  Detroit  Leg.  K  264) ;  Queen  v.  State,  86  Tex.  250 
(24  S.  W.  397,  22  L.  R  A.  483).  It  seems  to  be  the 
almost  universal  holding  that  it  is  no  crime  for  any  number 
of  persons  without  an  unlawful  object  in  view  to  associate 
themselves  together,  and  agree  that  they  will  not  work 
for  or  deal  wath  certain  classes  of  men,  or  work  under  a 
certain  price  or  without  certain  conditions.  Carew  v.  Ruth- 
erford, 106  Mass.  14  (8  Am.  Rep.  287)  ;  Commonwealth 
V.  Hunt,  4  Mete.  134  (38  Am.  Dec  346);  Rogers  v. 
Everts,  17  "N.  Y.  Supp.  268;  United  States  v.  Moore  (C. 
C.)  129  Fed.  630. 

The  statute  in  question  was  aimed  at  unlawful  con- 
spiracies or  combinations  in  restraint  of  trade,   and  was 
manifestly  not  intended  to  cover  labor  unions.     It  is  the 
right  of  miners,  artisans^  laborers,  or  profes- 

ciansi  agree-  sioual  mcu  to  Unite  foT  their  own  improve- 
ment as  to 

professional  mcut  or  advancement  or  for  any  other  law- 
charges.  "^ 

ful  purpose,  and  it  has  never  been  held,  so 
far  as  we  are  able  to  discover,  that  a  union  for  the  purpose 
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ot  advancing  wages  is  unlawful  under  any  statutes  which 
have  been  called  to  our  attention.  As  said  by  Judge  Taft 
in  Phelans  case  (C.  C.)  62  Fed.  803:  "Such  unions, 
when  rightly  conducted,  are  beneficial  in  character.''  And 
it  would  be  a  strained  and  unnatural  conclusion  to  hold  that 
a  statute  aimed  at  pools  and  trusts  should  be  held  to  in- 
clude agreements  as  to  prices  for  labor  because  the  word 
"commodity"  is  used,  therein.  As  the  right  to  combine  for 
the  purpose  of  securing  higher  wages  is  recognized  as  law- 
ful at  common  law,  a  statute  enacted  to  prohibit  pools  and 
trusts  should  not  be  held  to  apply  to  combinations  to  fix 
the  wages  for  labor,  unless  it  clearly  appears  that  such  was 
the  legislative  intent  Whatever  of  doubt  there  may  be 
regarding  the  power  of  the  Legislature  to  do  so,  we  do  not 
think  that  the  act  in  question  covers  combinations  to  fix 
the  labor  price  whether  that  labor  be  skilled  or  unskilled. 
Appellants  rely  largely  upon  the  celebrated  cases  of 
Loewe  v.  Lawler  et  al,  208  U.  S.  274  (52  L.  Ed.  488, 
28  Sup.  Ct  301)  and  In  re  Debs,  158  U.  S.  564  (15  Sup. 
Ct  900,  39  L.  Ed.  1092),  and  other  like  cases  in  support 
of  their  construction  of  the  statute;  but  in  our  opinion  none 
of  these  cases  are  applicable.  The  Dehs  case  is  not  in 
point  Others  involved  a  pool  between  manufacturers  and 
still  other  boycotts.  In  the  Loewe  case  defendants  were  en- 
gaged in  a  boycott  of  plaintiff  and  its  customers,  and  were 
in  the  performance  of  acts  calculated  to  destroy  plaintiff's 
business  by  driving  away  customers,  by  threats  and  coercion 
were  driving  away  plaintiff's  employees,  and  circulating 
false  reports  regarding  plaintiff  and  its  business,  the  effect 
of  which  was  to  destroy  its  interstate  trade.  These  acts 
were  held  to  be  an  unlawful  interference  with  interstate 
commerce,  and  a  violation  of  the  anti-trust  law  known 
as  the  "Sherman  Act"  (Act  July  2,  1890,  c  647,  26  Stat. 
209  [U.  S.  Comp.  St  1901,  p.  3200]).  The  statute  be- 
fore us  has  nothing  to  do  with  commerce;  nor  does  it  have 
to  do  with   restraint  of  trade  or  commerce  as  does   the 
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Sherman  act.  It  nas  to  do  with  pools  and  trusts  organized 
in  this  State  to  fix  or  regulate  the  price  of  any  article 
or  commodity,  or  to  fix  or  limit  the  amount  or  quality  of 
any  article,  commodity  or  merchandise  to  be  produced  or 
sold  in  the  State.  Surely  it  has  no  reference  to  the  amount 
or  quality  of  labor  to  be  produced  or  sold.  Such  a  con- 
struction would  be  ridiculous.  And,  if  it  will  not  bear 
that  interpretation,  it  follows  that  the  word  "commodity," 
when  used  with  reference  to  prices,  should  not  be  held  to 
include  labor.  No  case  has  been  cited  which  supports  appel- 
lant's contention,  and  we  have  not  been  able  to  find  any. 
On  the  other  hand,  the  following  lend  support  to  our  con- 
elusions:  Cleland  v.  Anderson,  66  Neb.  252  (92  N.  W. 
307,  5  L.  R  A.  (N.  S.)  136);  Downing  v.  Lewis,  66| 
Neb.  386  (76  N.  W.  900) ;  State  v.  Associated  Press,  159 
Mo.  410  (60  S.  W.  91,  51  L.  R  A.  151,  81  Am.  St.  Rep. 
3G8).  It  would  be  stretching  the  statute  entirely  too  far  to 
hold  tbat  it  covers  combinations  to  fix  the  price  of  labor. 
That  the  practice  of  medicine  and  surgery  is  labor  no  one, 
we  think,  will  question. 

The  trial  court  was  right  in  discharging  the  plaintiff, 
and  its  judgment  must  be,  and  it  is,  affirmed. 


Jerry  O'Mara  v.  Newton  &  Northwestern  Railroad 
Company,  Appellant. 

Railroads:  cattle  guards:  sufficiency:  evidence.  On  the  question 
I  as  to  whether  a  cattle  guard  is  reasonably  sufficient  to  prevent 
stock  upon  the  highway  from  passing  over  the  same  onto  the 
inclosed  right  of  way,  evidende  that  it  does  not  in  general  afford 
such  restraint  is  competent;  but  the  fact  that  an  animal  crosses 
a  cattle  guard  in  front  of  a  moving  train  is  not  in  itself  evi- 
dence of  its  insufficiency,  although  the  manner  in  which  it  ap- 
proached and  crossed  the  guard  is  a  circumstance  to  be  con- 
sidered in  connection  with  the  other  facts  in  the  case. 

Same:  injury  to  stock:  prima  facie  case:  sufficiency  of  evidence. 
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2  Under  the  present  statute  relating  to  the  duty  of  a  railway 
company  to  fence  its  right  of  way  and  to  maintain  proper  and 
sufficient  cattle  guards  where  the  right  to  fence  exists,  and  its 
liability  for  failure  to  do  so,  the  owner  of  stock  killed  or  in- 
jured after  it  had  crossed  a  cattle  guard  from  the  highway  is 
not  only  required  to  show  the  injury,  to  make  a  prima  facie 
case  against  the  railway  company,  but  must  also  show  a  failure 
of  the  railway  company  to  maintain  a  proper  fence  or  guard 
at  that  place. 

Appeal  from  Jasper  District  Court. — ^IIon.  Byron  W. 
Preston,   Judge. 

Thursday,  November  19,  1908. 

Action  to  recover  damages  for  injury  to  plaintifFs 
horse  caused  to  it  by  being  struck  by  defendant's  train  on 
its  right  of  way  at  a  place  where  it  had  a  right  to  fence; 
such  injury  resulting  in  the  death  of  the  horse.  There  was 
a  verdict  and  judgment  thereon  for  plaintiff,  and  defendant 
appeals. — Reversed. 

Morgan  &  Korf  and  Dyer  &  Evil,  for  appellant. 

Tripp  &  Tripp,  for  appellee. 

McClatn,  J. — ^Plaintiff's  horse,  which  was  running 
at  large  on  the  highway  prior  to  the  injury  complained  of, 
ran  or  jumped  over  a  cattle  guard  from  the  highway  to 
the  inclosed  portion  of  the  right  of  way  just  in  front  of 
a  moving  engine  of  defendant,  and  received  injuries  which 
resulted  in  its  death. 

I.  Over  defendant's  objection,  plaintiff's  witnesses 
were  allowed  to  testify  that  other  stock  had  at  other  times 
passed  over  the  same  cattle  guard,  and  the  court  instructed 

I  RAiutoADs- cat-  ^^  i"^  ^^**  ®^^^  evidence  might  be  con- 
w^SSJ^:  sidered  as  bearing  upon  the  question  whether 
«^^«>cc  ^^  ^^^  ^^  cattle  guard  in  question  was  prop- 

er and  sufficient,  in  connection  with  other  evidence  on  the 
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subject.  In  this  respect  no  error  was  committed.  While 
in  general  the  happening  of  similar  accidents  in  no  way 
connected  with  the  accident  in  controversy,  and  not*  shown 
to  have  occurred  under  similar  conditions,  or  for  similar 
causes,  may  not  be  admissible  for  the  purpose  of  showing  * 
the  negligence  of  a  defendant  with  reference  to  such  acci- 
dent. (Croddy  v.  Chicago,  R.  I.  &  P.  B.  Co.,  91  Iowa, 
598;  Mathews  v.  Cedar  Rapids,  80  Iowa,  459;  Hudson  v. 
Chicago  &  N.  W.  R.  Co,,  59  Iowa,  581.)  Here  the  ques- 
tion was  not  as  to  the  cause  of  the  accident,  about  which 
there  was  no  controversy,  but  as  to  whether  the  cattle  guard 
was  reasonably  sufficient.  The  purpose  of  a  cattle  guard 
is  to  prevent  stock  from  passing  along  the  right  of  way 
from  the  portion  thereof  which  is  in  the  highway  to  that 
portion  which  is  inclosed,  and  the  fact  that  in  general  it 
does  not  serve  to  afford  such  restraint  is  certainly  evidence 
that  it  is  not  reasonably  sufficient  for  the  purpose  for  which 
it  is  required.  The  fact  that  similar  cattle  guards  to  the 
one  in  question  had  been  found  to  be  insufficient  to  turn  . 
stock  might  have  been  shown.  Timins  v.  Chicago,  R.  I. 
£  P.  R.  Co.,  72  Iowa,  94;  Payne  v.  Kansas  City,  St.  J. 
i&  C.  B.  R.  Co.,  72  Iowa,  214.  And  certainly  the  fact 
that  the  particular  guard  in  question  has  been  shown  to  be 
insufficient  to  deter  stock  in  general  from  crossing  may 
be  properly -submitted  for  the  consideration  of  the  jury. 
Bowen  v.  Flint  &  P.  M.  R.  Co.,  110  Mich.  445  (68  N. 
W.  280)  ;  Lake  Erie  &  W.  R.  Co.  v.  Murray,  69  111.  App. 
274;  Lake  Erie  &  W.  R.  Co.  v.  Helmericks,  38  HI.  App. 
141.  The  fact  that  the  horse  which  was  injured  crossed 
the  cattle  guard  in  question  in  front  of  the  moving  engine 
was  not  in  itself  evidence  of  its  improper  construction,  nor 
its  insufficiency.  Barnhart  v.  Chicago,  M.  &  8t.  P.  R. 
Co.,  97  Iowa,  654.  And  the  jury  was  so  instructed,  but 
the  court  properly  said,  in  this  connection,  that  the  manner 
in  which  the  horse  approached  and  crossed  the  cattle  guard 
might  be  considered  in  connection  with  the  other  facts  and 
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circumstances  in  the  case.     Timins  v.   Chicago,  B.  I.  & 
P.  R.  Co.,  72  Iowa,  94. 

II.     The  court  instructed  the  jury  that,  by  establish- 
ing the  injury  to  the  horse  after  it  had  crossed  over  the 
cattle  guard  from  the  highway  to  the  defendant's  inclosed 
right   of  way,    plaintiff   mado,  out   a  prima 
to  stock:  prima    facic  casc,  and  the  burden  shifted  to  the  de- 

facie  casc:  suf- 

fidency  of        feudaut    to   show    that   it   was   maintaining 

evidence.  *=* 

at  that  place  a  proper  and  sufficient  cattle 
guard;  that  is,  one  reasonably  adapted  to  the  specific 
purpose.  Counsel  for  appellant  and  other  counsel,  who 
have  by  leave  of  court  filed  an  additional  brief  in 
this  case,  insist  that  only  on  proof  of  the  animal  having 
come  upon  the  right  of  way  where  the  company  had  failed 
in  its  duty  to  construct  a  sufficient  cattle  guard,  or  over 
a  cattle  guard  which  it  had  negligently  allowed  to  become 
insufficient,  would  the  plaintiff  make  out  a  prima  facie 
case,  and  that  the  instruction  was  therefore  erroneous. 
The  determination  of  this  question  involves  a  consideration 
of  a  section  of  the  Code,  the  material  portion  of  which 
is  as  follows:  "Sec.  2055.  Any  corporation  operating  a 
railway,  and  failing  to  fence  the  same  against  live  stock 
running  at  large  and  maintain  proper  and  sufficient  cattle 
guards  at  all  points  where  the  right  to  fence  or  maintain 
cattle  guards  exists,  shall  be  liable  to  the  owner  of  any 
stock  killed  or  injured  by  reason  of  the  want  of  such  fence 
or  cattle  guards  for  the  full  amount  of  the  damages  sus- 
tained by  the  owner  on  account  thereof,  unless  it  was 
occasioned  by  his  willful  act  or  that  of  his  agent;  and  to 
recover  the  same  it  shall  only  be  necessary  for  him  to 
prove  the  loss  of  or  injury  to  his  property.  .  .  ."  We 
are  directly  concerned  only  with  the  proper  rule  to  be 
applied  when  the  fence  or  cattle  guard  at  the  point  where 
the  animal  comes  upon  the  right  of  way  is  insufficient 
as  originally  constructed;  for  the  testimony  in  this 
case  related  entirely  to  the  insufficiency  of  the  form 
Vol.  140  Ia.— 13 
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of  cattle  guard  constructed  by  the  defendant,  and  not 
to  its  subsequently  becoming  out  of  repair.  But  it  will  be 
impracticable  to  discuss  the  correct  rule  to  be  applied  in 
such  cases  without  referring  to  the  decisions  in  the  cases 
where  the  fence  or  cattle  guard  has  come  to  be  insufficient 
after  its  original  construction.  It  is  to  be  noticed  that 
prior  to  the  adoption  of  the  Code  of  1897,  containing  the 
section  above  quoted,  the  analogous  statutory  provision  had 
reference  only  to  failure  to  fence,  but  for  present  purposes 
we  may  assume  that  the  failure  to  maintain  proper  and 
sufficient  cattle  guards  is  put  on  the  same  footing  as  fail- 
ure to  fence,  and  that  in  this  respect  the  decisions  under 
the  prior  statutory  provision  in  relation  to  failure  to  fence 
are  applicable  now  to  the  failure  to  construct  and  maintain 
a  sufficient  cattle  guard. 

The  first  case,  so  far  as  we  can  discover,  in  which 
this  court  applied  the  statutory  provision  in  a  case  whero 
it  was  contended  that  there  had  been  an  original  failure 
to  fence,  is  that  of  Brentner  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  68  Iowa,  630,  in  which  the  court  sustained  an  instruc- 
tion throwing  upon  the  company  the  burden  of  proving 
that  it  had  built  a  good  and  sufficient  fence.  The  objection 
made  to  this  instruction  was  that  as  plaintiff  alleged  the 
injury  to  have  been  occasioned  by  the  failure  of  the  com- 
pany to  build  and  maintain  a  sufficient  fence,  which  alle- 
gation was  denied  in  the  answer,  the  burden  was  neces- 
sarily upon  plaintiff  to  establish  such  allegation,  but  the 
court  citing  the  statute  said:  "The  effect  of  this  provision 
is  to  make  the  fact  of  the  injury  or  destruction  of  the 
property  on  the  railway  track  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  corporation."  In  the  next  case 
involving  an  original  insufficiency  of  the  fence  (Morrison 
V.  Burlington,  C.  B.  &  N.  B.  Co.,  84  Iowa,  663),  the  court, 
without  referring  to  the  Brentner  case,  held  that  an  in- 
struction was  properly  refused  which  called  for  proof  of 
knowledge  of  the  defective  condition  of  the  fence  which 
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as  originally  constructed  was  insufficient,  and  in  Wall  v. 
Des  Moines  &  N.  W.  R,  Co,,  89  Iowa,  193,  involving  an 
alleged  failure  to  fence,  an  instruction  was  held  erroneous 
which  stated  that,  to  entitle  the  owner  to  recover,  it  was 
only  necessary  for  him  to  prove  the  injury  to  or  destruc- 
tion of  his  property.  In  the  case  last  cited  the  court  re- 
fers to  the  conclusion  stated  in  Manwell  v.  Burlington, 
C.  B.  &  N.  B.  Co,,  80  Iowa,  662,  with  reference  to  the 
burden  of  proof  under  the  statute  when  the  animal  is  shown 
to  have  come  upon  the  right  of  way  through  a  fence 
which  has  become  defective;  that  is,  by  reason  of  negli- 
gence of  the  company  in  failing  to  keep  closed  a  gate  at 
a  private  crossing.  The  language  quoted  from  that  case  is 
as  follows:  "The  statute  provides  that,  *in  order  to  re- 
cover, it  shall  only  be  necessary  for  the  owner  to  prove 
the  injury  or  destruction  of  his  property;'  but  it  is  mani- 
fest that,  in  order  to  recover,  the  owner  must  prove  other 
facts,  among  which  are  that  the  property  was  of  the  kind 
contemplated  by  th(i  statute,  that  the  corporation  was  en- 
gaged in  operating  a  railway,  and  that  the  stock  was  in- 
jured or  killed  by  reason  of  its  failure  to  fence  at  a  point 
where  the  right  to  fence  existed.  The  provision  quoted 
was  designed  to  change  the  burden  of  proof  to  some  extent, 
and  thus  enable  the  owner  to  make  a  prima  facie  case  by 
proving  fewer  facts  than  would  be  required  in  the  absence 
of  the  statute,  but  it  was  not  designed  to  dispense  with 
all  proof  on  the  part  of  the  owner,  excepting  as  to  the 
injury  or  destruction  of  his  property.  The  various  pro- 
visions of  the  statute  must  be  construed  together,  and  the 
purposes  which  they  were  designed  to  accomplish  must  be 
considered*  When  so  treated,  the  statute  will  be  found  to 
fully  authorize  the  conclusion  we  have  reached,  and  to 
contain  no  language  which  makes  a  different  construction 
necessary."  It  is  true  that  the  immediate  question  before 
the  court  was  not  an  instruction  as  to  burden  of  proof  or 
prima  facie  sufficiency  of  the  evidence,  but  the  language 
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quoted  has  since  been  frequently  referred  to  as  stating  the 
correct  rule  in  that  respect.  See  Schmitt  v.  Chicago,  St 
P.  &  K.  C.  R.  Co.,  99  Iowa,  425;  Norman  v.  Chicago  & 
N.  W.  R.  Co.,  110  Iowa,  283;  Daily  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  121  Iowa,  254.  In  the  latest  case  in  which 
the  court  refers  to  failure  of  the  company  to  construct  a 
fence  as  distinguished  from  its  negligence  in  maintaining 
the  fence  in  good  condition  {Craig  v.  Wabash  R.  Co.,  121 
Iowa,  471)  the  court  uses  this  language:  "The  company 
had  the  right  to  fence  its  track  at  the  point  where  the 
horse  escaped.  It  failed  to  do  so.  Upon  proof  of  this 
and  the  injury  to  the  animal  by  one  of  its  engines  pass- 
ing over  the  track,  a  prima  facie  case  was  made  out  for 
plaintiff."  It  is  to  be  noticed  that  in  this  statement  of 
the  rule  it  is  proof  of  the  failure  of  the  company  to 
fence  at  a  place  where  it  had  a  right  to  do  so,  which,  in 
connection  with  proof  of  injury  on  the  right  of  way  to  the 
animal  which  has  come  thereon  by  reason  of  the  failure 
to  fence,  makes  out  a  primal  facie  case. for  the  plaintiff. 
It  is  evident,  therefore,  that  the  court  while  continuing  to 
cite  the  Brentner  case  has  disregarded  it,  and  applied  in  ^ 
cases  of  entire  failure  to  fence,  or  original  insufficiency  of 
fence,  the  rule  previously  recognized  with  reference  to  a 
fence  which  has  become  defective,  to  wit,  that^  before  a 
prima  facie  case  is  made  out,  the  plaintiff  must  show  either 
original  want  or  subsequent  insufficiency  of  a  fence  at  the 
place  where  the  animal  comes  upon  the  right  of  way.  See 
Johnson  v.  Chicago,  R.  I.  &  P.  R.  Co.,  55  Iowa,  707; 
Bothwell  V.  Chicago,  M.  &  St.  P.  R.  Co.,  59  Iowa,  192; 
Butler  V.  Chicago  &  N.  W.  R.  Co.,  71  Iowa,  206.  The 
Brentner  case  has,  in  effect,  been  overruled,  and  we  think 
we  could  not  now  follow  it  without  going  contra  to  all 
the  more  recent  cases  on  the  subject.  By  this  construction 
we  do  not  deprive  the  statute  of  some  substantial  effect, 
and,  as  we  think,  all  the  effect  it  was  ever  intended  to  have 
with  reference  to  the  making  out  of  a  prima  facie  case. 
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When  the  plaintiff  shows  a  defective  or  insufficient  fence, 
tnat  is  that  there  was  no  such  fence  at  the  time  as  the  stat- 
ute requires,  the  burden  is  then  thrown  upon  the  company 
to  show  that  the  defect  was  without  its  knowledge  in  the 
exercise  of  ordinary  care;  that  is,  that,  after  having  con- 
structed a  sufficient  fence,  a  defective  condition  had  arisen 
without  its  knowledge,  and  that  this  condition  had  not 
continued  for  such  length  of  time  that  in  the  exercise  of 
reasonable  care  it  should  have  been  discovered.  See  ^Yirs^- 
lin  V.  Chicago,  M.  &  St.  P.  R.  Co.,  124  Iowa,  170.  This 
is  the  view  of  the  statute  taken  in  the  Daily  case,  supra,  in 
which  it  is  said  that  the  animal  having  gone  from  the  open 
way  over  a  defective  fence,  and  upon  the  track  of  the  com- 
pany, where  it  was  injured,  a  prima  facie  case  of  negli 
gence  on  the  part  of  the  company  must  be  aa  id  to  have 
been  made  out,  and  the  burden  was  then  shifted  to  the 
defendant  to  show  its  freedom  from  negligence.  A  similar 
statement  of  the  rule  is  found  in  Mikesell  v,  Wabash  R. 
Co.,  134  Iowa,  736,  where  this  language  was  used:  "The 
evidence  that  there  was  no  fence  along  the  right  of  way  for 
a  space  of  three  hundred  feet,  and  that  there  had  been  none 
for  more  than  a  year,  was  undisputed.  Proof  that  the 
mare  was  injured  by  reason  of  the  want  of  a  fence  in 
connection  with  the  operation  of  a  railroad  made  out  a 
prima  facie  case  for  the  plaintiff,  and  the  burden  was  upon 
the  defendant  to  show  the  erection  of  a  good  and  sufficient 
fence.''  This  construction  is  in  harmony  with  the  neces- 
sary construction  of  Code,  section  2054,  which  in  substan- 
tially the  same  language  was  in  force  prior  to  the  adoption 
of  the  present  Code,  and,  in  the  absence  of  any  reference 
in  the  section  corresponding  to  Code,  section  2055,  a  fail- 
ure to  maintain  or  construct  oattle  guards  was  the  sole 
statutory  provision  on  that  subject;  for,  with  reference  to 
cattle  guards,  the  provision  was  and  still  is  that  the  com- 
pany shall  make  proper  cattle  guards  where  the  railway 
enters  or  leaves  any  improved  or  fenced  land,  etc.,  and  any 
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such  company  "neglecting  or  refusing  to  comply  with  the 
provisions  of  this  section  shall  be  liable  for  all  damages  sus- 
tained by  reason  of  such  refusal  or  neglect,  and  it  shall 
only  be  necessary  in  order  to  recover  for  the  injured  party 
to  prove  such  neglect  or  refusal."  If  with  reference  to 
cattle  guards  we  do  not  give  to  Code,  section  2055,  as 
it  now  stands  the  construction  above  indicated,  we  shall 
have  on  that  subject  two  inconsistent  rules,  the  one  that 
plaintiff  can  recover  merely  upon  proof  of  the  injury,  the 
other  that  he  can  only  recover  on  proof  of  the  neglect  or 
refusal  of  the  company  to  construct  a  cattle  guard,  by  rea- 
son of  which  neglect  or  refusal  the  injury  has  happened. 
Counsel  for  appellee  rely  upon  decisions  under  Code, 
section  2056,  with  regard  to  recovery  of  damages  sustained 
from  injury  to  property  occasioned  by  fire  set  out  or  caused 
by  the  operation  of  a  railway,  and  insist  that,  as  proof  of 
damages  by  fire-  set  out  by  the  company  makes  out  a  prima 
facie  case  of  liability  without  evidence  of  negligence  on 
the  part  of  the  company,  we  ought  to  hold  that  proof  of 
injuries  to  stock  on  the  right  of  way  in  the  operation  of  the 
road  make  out  a  prima  facie  case  of  failure  or  neglect  of 
the  company  to  maintain  a  sufficient  fence.  They  rely 
upon  Small  v.  Chicago,  R,  I.  &  P.  R.  R.  Co.,  50  Iowa, 
338;  Kennedy  v.  Iowa  State  Ins.  Co.,  119  Iowa,  29,  and 
other  like  cases  holding  that,  when  plaintiff  shows  the  fire 
which  caused  the  injury  to  his  property  was  set  out  by  one 
of  the  company's  engines,  then  the  presumption  arises  that 
it  was  caused  by  the  negligence  of  the  company.  Proof 
of  the  setting  out  of  the  fire  by  the  defendant  company  is 
strictly  analogous  to  the  proof  we  now  require  of  failure  to 
have  a  sufficient  fence  or  cattle  guard  at  the  place  where 
the  animal  comes  upon  the  right  of  way  in  order  to  throw 
upon  defendant  the  burden  of  proof.  We  think  that  the 
conclusion  we  have  reached  is  entirely  consistent  with  the 
rule  announced  in  the  fire  cases. 

For  the  error  in  giving  the  instruction  above  referred 
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to,  which  while  it  may  be  in  harmony  with  the  Brerdner  case 
is  inconsistent  with  the  more  recent  cases  on  the  subject,  the 
judgment  of  the  trial  court  is  reversed. 


State   of  Iowa  v.   Lem   Whimpey,   Appellant 

Rape:    corroborating  evidence.     In  cases  of  rape  the  corroborating 

1  evidence  contemplated  by  the  statute  is  that  which  tends  to  single 
out  and  identify  the  defendant  as  the  perpetrator  of  the  crime. 

Instruction:   resistance   op   prosecutrix.     An   instruction    that   the 

2  jury  must  be  satisfied  beyond  a  reasonable  doubt  that  defendant 
had  carnal  intercourse  with  prosecutrix  against  her  will,  and 
that  she  did  not  yield  her  consent  at  any  time  during  the  act, 
is  not  objectionable  as  failing  to  exact  the  utmost  resistance  on 
her  ^art 

Appeal  from  Polk  District  Court, — Hon.  Hugh  Bebnnan, 

Judge. 
Thursday,   November   19,   1908. 

The  defendant  was  convicted  of  the  crime  of  rape, 
and  appeals. — Modified  and  affirmed. 

James  A.  Rice,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Ladd,  C.  J. — Appellant  challenges  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  It  is  enough  to  say, 
without  rehearsing  the  details,  that  its  evidence  fully  sup- 
ports the  finding  of  the  jury. 

Exception  is  taken  to  the  fifth  instruction,  in  that 
the  jurors  are  told,  without  explanation,  that,  unless  prose- 
cutrix ^%e  corroborated  by  other  evidence  tending  to  con- 
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nect  the  defendant  with  the  commission  of  the  offense," 
he  should  be  acquitted.  This  is  in  the  language  of  the 
statute,  and  it  is  doubtful  whether  any  definition  of  what 
is  meant  could  aid  the  comprehension.  The  items  of  evi- 
dence which  might  be  considered  as  bearing  thereon  were 
enumerated,  and  the  jury  cautioned  that  it  would  bo 
enough  if  the  corroborating  evidence  "tends  to  strengthen 
and  corroborate  the  prosecutrix  in  connecting  the  defend- 
ant with  the  commission  of  the  offense,  and  point  out  the 
defendant  as  the  person  who  committed  the  offense,  if  any 
was  committed."  This  indicated  precisely  the  thought 
counsel  insists  should  have  been  incorporated  in  the  charge, 
namely,  that  the  corroboration  contemplated  by  the  statute 
is  that  which  "tends  tp  single  out  and  identify  the  de- 
fendant as  the  perpetrator  of  the  crime  charged."  See 
State  V.  Waters,  132  Iowa,  481 ;  State  v.  Baker,  106 
Iowa,  99;  State  v.  Norris,  122  Iowa,  154;  State  v,  Stevens, 
133  Iowa,  684. 

The  ninth  instruction  is  criticised  as  not  exacting  the 
utmost  resistance  on  the  part  of  the  female.  The  jurors 
were  instructed  that,  in  order  to  convict,  they  "must  be  satis- 
fied from  the  evidence,  beyond  a  reasonable  doubt,  that 
be  had  carnal  knowledge  of  the  said  Rachael  Gross  forcibly 
and  against  her  will,  and  that  she  did  not  yield  her  con- 
sent during  any  part  of  the  act  To  constitute  the  crime 
of  rape,  the  will  of  the  female  alleged  to  have  been  out- 
raged must  have  been  overcome  by  force.  If  she  consents 
in  the  least  during  any  part  of  the  act,  there  is  not  such 
an  opposing  will  as  the  law  requires  to  convict  on  the 
charge  of  rape."  This  was  a  correct  statement  of  the 
kw,  and  as  full  as  the  facts  of  the  case  required.  Had 
a  more  specific  reference  to  the  evidence  been  desired,  an 
instruction  should  have  been  requested. 

It  is  said,  however,  that,  as  prosecutrix  was  a  strong 
woman,  it  should  have  appeared  in  resisting  that  she  em- 
ployed "her  hands,  body,  legs,  and  other  ordinary  means 
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of  reprisal  to  repel  the  assault,  and  protect  her  honor." 
The  means  one  person  would  employ  in  repelling  a  sudden 
and  lecherous  assault  might  not  occur  to  another.  Much 
necessarily  depends  on  the  nature  of  the  attack,  and  to 
what  extent  the  ability  to  defend  is  paralyzed  by  fear. 
If  the  evidence  is  sufficient  to  show  that  sexual  intercourse 
was  had  entirely  against  the  will  of  the  female  and  ac- 
complished by  force,  this  is  all  that  is  required  to  con- 
stitute the  crime  of  rape.  The  circumstances  of  this  case 
were  such  that  the  jury  might  well  have  found  that  prose- 
trix  resisted  as  well  as  she  knew,  and  at  no  time  yielded 
her  assent 

Lastly,  appellant  contends  that  the  sentence  was  ex- 
cessive, and  counsel  at  bar  made  an  eloquent  plea  for  its 
modification.  Upon  examination  of  the  entire  record,  we 
are  inclined  to  think  the  point  well  taken,  and  therefore 
the  judgment  will  be  reduced  from  thirty  years  to  twenty 
years  in  the  penitentiary.  As,  so  modified,  the  judgment 
is  affirmed. — Modified  and' affirmed. 


P.  R.  Henry,  Appellant,  v.  Mason  City  &  Pr.  Dodge 
R.  R.  Co.  AND  Chicago  Great  Western  Ry.  Co. 

Municipal  corporations:  use  of  streets  for  railway  purposes:  con- 
struction OF  franchise:  damages,  a  grant  by  a  municipality 
of  the  right  to  use  its  streets  for  railway  purposes  will  be 
strictly  construed  against  the  grantee,  so  that  where  a  grant 
was  "to  lay  down  and  forever  maintain  its  railway  track,"  which 
was  construed  by  the  parties  to  mean  a  single  track,  and  dam- 
ages to  abutting  property  were  settled  on  that  basis,  the  com- 
pany could  not  lay  additional  tracks  without  a  new  grant  and 
additional   compensation   to   abutting  owners. 

Appeal  from  Wright  District   Court. — ^Hon.   C.   G.   Lee, 

Judge. 
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Thursday,  November  19,   1908. 

Action  to  recover  damages  to  real  property.  There 
wias  a  judgment  for  the  defendant,  from  which  the  plain- 
tiff appeals. — Reversed. 

Peterson  &  Knapp,  for  appellant 

Birdsall  &  Birdsall  and  Healy  &  Healy,  for  appellees. 

Sherwin,  J. — The  plaintiff  is  the  owner  of  certain 
lots  abutting  upon  Manson  street,  in  the  town  of  Clarion, 
Iowa.  He  brought  this  action  to  recover  damages  to  said 
premises  under  the  provisions  of  an  ordinance  of  the  town 
of  Clarion  passed  April  7,  1902,  granting  to  the  Mason 
City  &  Ft.  Dodge  Railroad  Company  the  right  to  locate 
and  lay  down  one  or  more  additional  ri^ilroad  tracks  upon 
Manson  street  in  front  of  plaintiff's  property,  one  of 
which  additional  tracks  had  already  been  laid  and  was 
being  used  for  a  switching  track.  In  1886  the  Mason 
City  &  Ft.  Dodge  Railroad  Company  built  a  railroad  be- 
tween Mason  City,  in  Cerro  Gordo  County,  Iowa,  and  Ft 
Dodge  in  Webster  County,  through  Clarion,  and  applied  to 
the  town  council  of  Clarion  for  an  ordinance  permitting  said 
company  to  lay  its  railroad  track  upon  Manson  street, 
in  said  town,  and  thereupon  the  said  council  passed  an 
ordinance  on  August  14,  1886,  as  follows,  so  far  as  the 
same  is  material  here: 

Be  it  ordained  .  .  .  that  the  Mason  City  &  Ft. 
Dodge  R.  R.  Co.  is  authorized  and  permitted  to  locate 
and  lay  down  and  forever  maintain  its  railroad  track  upon 
and  along  Manson  St  in  Eastman's  Addition  of  said  town 
of  Clarion.  The  terms  and  conditions  of  the  above  ordi- 
nance are  that  said  Mason  City  &  Ft  Dodge  Railroad 
Company  shall  leave  the  said  street  for  travel  in  as  good 
condition  as  the  same  now  is,  and  at  the  intersection  of 
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streets  shall  maintain  good  and  suitable  crossings  as  the 
same  are  required,  and  make  adequate  compensation  to 
all  abutting  property  owners   for  the   damages  sustained. 

Pursuant  to  this  ordinance,  the  railroad  company  laid 
a  single  track  on  Manson  Street^  and  thereafter  it  paid  to 
J.  M.  Overbaugh,  the  plaintiflPs  grantor,  $350  damages  on 
account  of  the  location  of  said  track  on  Manson  street. 
This  was  the  only  track  on  said  street  until  in  1902,  when, 
at  the  special  instance  and  request  of  the  said  railroad  com- 
pany, the  city  council  of  Clarion  passed  another  ordinance 
granting  to  the  said  railroad  company  the  right  to  lay  one 
or  more  additional  tracks  on  said  street;  section  2  of  said 
ordinance  providing  that  the  railroad  company  should  make 
adequate  compensation  to  the  abutting  property  owners  for 
damages  sustained  by  reason  of  such  additional  tracks.  The 
trial  court  held  that  the  ordinance  of  1886  gave  the 
defendant,  company  the  right,  not  only  to  occupy  said  street 
with  its  main  track,  but  the  right  to  lay  thereon  such  addi- 
tional tracks  as  might  be  necessary  for  the  reasonable  and 
proper  conduct  of  its  business,  and  that  the  ordinance  of 
1902,  known  as  "Ordinance  No.  51,^'  was  of  no  force  or 
effect 

While  it  may  be  true  as  A  general  proposition  that 
the  right  to  lay  a  track  would  carry  with  it  implied  author- 
ity to  lay  such  additional  tracks  as  might  be  reasonably 
necessary  for  the  transaction  of  the  business  of  the  road, 
it  is  not  controlling  in  this  case  because  of  the  facts  and 
circumstances  disclosed  by  the  record.  It  is  a  well-estab- 
lished principle  that  grants  of  franchise  or  license  are  to 
be  strictly  construed  in  favor  of  the  grantor  and  against 
the  grantee,  and  that  no  right  will  pass  by  implication  un- 
less it  is  of  such  a  character  as  to  be  without  question. 
And,  in  accordance  with  this  principle,  it  is  practically 
the  universal  holding  that  grants  by  a  multiplicity  of  the 
right  to  use  its  streets  are  to  be  strictly  construed  against 
the  grantee.     10  Cyc.   1088,   and  cases  there  cited;  Fer- 
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tilizing  Co.  v.  Hyde  Park,  97  U.  S.  666  (24  L.  Ed.  1036). 
One  of  the  strongest  reasons  for  the  rule  as  applied  to 
municipal  corporations  is  to  be  found  in  the  fact  that  its 
streets  are  for  the  use  of  the  public,  and  whatever  fran- 
chises or  licenses  the  municipality  may  grant  to  a  railroad 
company  can  not  ordinarily  defeat  the  primary  purpose  for 
which  the  streets  are  dedicated,  and  a  grant  should  not  bo 
construed  to  impose  any  greater  burdens  upon  the  public, 
or  upon  owners  of  property  abutting  the  streets  who  are  in- 
juriously affected  by  the  grants,  than  are  expressly  given 
by  the  grant,  or  are  so  clearly  implied  therefrom  as  to 
leave  no  question  of  doubt  as  to  the  extent  of  the  grant. 
Here  the  record  discloses  facts  and  circumstances  which 
leave  no  doubt  as  to  the  purpose  for  which  the  original 
grant  was  made.  The  first  ordinance  gave  the  railroad 
company  in  explicit  language  the  right  to  lay  its  track  upon 
and  along  said  street  of  Manson.  The  damage  to  the  abut- 
ting property  was  settled  on  the  basis  of  the  damage  done 
by  this  single  track.  Thereafter  the  city,  by  its  authori- 
ties, and  the  railroad  company,  construed  the  original  grant 
as  giving  the  company  the  right  only  to  use  the  street  for 
a  single  track,  and  it  is  a  well-settled  rule  that  the  inter- 
pretation which  the  parties  themselves  by  their  acts  have 
practically  given  a  contract  or  a  grant  will  have  great 
Aveight  in  determining  its  terms  or  extent.  Stewart  v. 
Pierce,  116  Iowa,  733.  As  we  have  heretofore  said,  the 
use  of  a  public  street  for  railway  purposes  is  more  or  less  ad- 
verse to  the  interests  of  the  public  and  to  the  interests  of 
abutting  property  owners,  and,  where  application  is  made  to 
a  municipality  for  the  use  of  one  or  more  of  its  streets  for 
the  purpose  of  laying  a  single  track,  and  the  damages  to 
abutting  property  are  paid  on  the  single  track,  the  courts 
should  be  very  slow  to  construe  an  ordinance  granting  the 
franchise  or  license  so  as  to  permit  the  laying  of  additional 
tracks.  And,  where  a  municipality  and  the  railroad  com- 
pany have  themselves  given  a  different  interpretation  to  the 
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act,  such  interpretation  should  be  held  of  great  weight  and 
practically  controlling.  Whether  or  not  the  railroad  company 
is  authorized  to  occupy  the  streets  for  additional  tracks 
without  a  new  grant  of  authority  must  depend  upon  the 
terms  of  the  original  grant,  and  in  this  case  we  are  con- 
strained to  hold  that  no  such  authority  existed.  The 
appellees  rely  upon  HUeman  v.  C.  O.  W.  By,  Co.,  113 
Iowa,  691,  to  support  their  contention  that  the  original 
grant  conferred  the  power  to  lay  additional  tracks,  but  a 
careful  examination  of  that  case  clearly  shows,  we  think, 
that  it  is  not  controlling  here.  There  the  plaintiff  had 
executed  a  release  to  the  company  which  was  broad  enough 
to  cover  all  damages  which  might  be  suffered  in  the  future 
by  any  reasonable  use  to  which  the  company  might  put  the 
street.  The  right  to  lay  additional  tracks  in  a  street  with- 
out express  authority  therefor  in  the  original  grant  was 
denied  in  the  following  cases:  Savannah  R.  Co.  v.  Wood- 
ruff, 86  Ga.  94  (13  S.  E.  156);  Railroad  Co.  v.  Railroad 
Co.,.  157  Pa.  St  42  (27  Atl.  683) ;  Jones  v.  Railroad  Co., 
169  Pa.  St.  333  (32  Atl.  535,  47  Am.  St.  Rep.  916); 
Riedinger  v.  Marquette  R.  R.  Co.,  62  Mich.  29  (28  N. 
W.  775) ;  Evans  v.  C.  R.  R.  Co.,  86  Wis.  597  (57  N.  W. 
354,  39  Am.  St.  Rep.  908.)  It  is  manifest  that  addi- 
tional tracks  laid  in  a  street  will  entitle  an  abutting 
property  owner  to  additional  damages  when  such  addition- 
al tracks  were  not  provided  for  or  contemplated  at  the 
tinSe  of  the  original  assessment  of  the  damages.  R.  I.  R. 
R.  Co.  V.  Johnson,  204  111.  488  (68  N.  E.  549).  With 
this  view  of  the  controlling  question  in  the  case,  we  need 
not  determine  the  question  raised  as  to  the  admissibility  of 
certain  letters  offered  by  appellant. 

For  the  reasons  pointed  out,   the  trial  court   was  in 
error,  and  the  case  must  be  reversed. 
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A.  W.  Mansfield,  Appellee,  v.  C.  E.  Malloey,  Appellant 

Personal  services:    2  rima  facie  case:  affirmative  defense:  burden 

1  OP  PROOF.  Proof  that  defendant  requested  plaintiff  to  undertake 
a  certain  service  and  that  acting  upon  the  request  the  service  was 
performed,  makes  a  prima  facie  case  for  a  recovery  of  the  rea- 
sonable value  of  the  service;  and  defendant  has  the  burden  of 
proving  an  affirmative  defense  that  there  was  a  special  agree- 
ment that  plaintiff's  compensation  was  to  come  from  another 
source,  concerning  which  ^  conflict  in  the  evidence  presents  a- 
fact  question  and  a  verdict  upon  the  issue  is  conclusive. 

Personal  services:  reasonable  value:   evidence.     On   an   issue  as 

2  to  the  value  of  plaintiff's  services  in  training  animals,  the  evi- 
dence is  held  to  present  a  question  for  the  jury. 

Partnership:   verdict:   review.     A  verdict  involving  a  question   of 

3  partnership,  which  is  properly  for  the  jury  and  is  submitted  under 
appropriate  instructions  will  not  be  disturbed  on  appeal. 

Admission  of  evidence:  harmless  error.     Error  in  the  admission 

4  of  evidence  concerning  the  condition  of  a  building  occupied  by 
plaintiff,  for  which  defendant  was  claiming  rent,  was  without 
prejudice,  where  the  jury  found  plaintiff  was  permitted  to  oc- 
cupy the  same  without  rent 

Partnership:  evidence.     A  written  agreement  involving  an  alleged 

5  partnership  matter  signed  by  only  one  member  is  admissible  on 
the  question  of  partnership,  although  not  conclusive  of  that 
question.  • 

Pleading:   amendment.     Permission  to  amend   a   pleading  pending 

6  the  trial  to  conform  to  the  testimony  is  not  erroneous  unless 
the  court  abuses  its  discretion  in  this  respect. 

Appeal  from  Winnebago  District  Court. — 13.0TH.  Clifford 
P,  Smith,  Judge. 

Thursday,   November  19,   1908. 

Action  at  law  to  recover  for  services  rendered  at  the 
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instance    of   the    defendant.      Verdict    and    judgment   for 
plaintiff^  and  defendant  appeals. — Affirmed. 

0.  W.  Harmsen  and  Gordon  &  Belsheim,  for  appellant 

T.  A.  Kingland,  for  appellee. 

Weaveb,  J. — The  plaintiff  claiips  that  at  defendant's 
verbal  request  he  went  to  Buffalo  Center,  Iowa,  and  there 
"trained  four  certain  ponies  and  one  goat,"  devoting  to 
said' services  a  period  of  six  weeks,  and  that  his  labors- 
were  reasonably  worth  $15  per  week,  no  part  of  which 
has  been  paid.  The  defendant  denies  the  claim  thus  stated, 
and  avers  that  plaintiff  undertook  to  train  the  animals 
without  any  compensation,  except  such  as  he  "might  realize 
from  the  use  of  said  animals  in  the  show  business."  He 
also  sets  up  a  counterclaim  against  the  plaintiff,  for  money 
lent,  rent  of  house,  and  for  hay  and  com  furnished  him, 
in  the  aggregate  sum  of  $116.  The  jury  returned  a  ver- 
dict for  plaintiff,  and  defendant  appeals. 

1.  It  is  argued  that  the  verdict  is  not  sustained  by 
the  evidence,  but  the  point  is  not  well  taken.  The  plain- 
tiff's testimony  is  to  the  effect  that  defendant  requested  him 

to   undertake    the   training   of   the    animals, 
'•  ^S^^iSuf"^    ^^^  ^^^'  acting  upon  this  request,  the  serv- 
£SJiti?r^^'*    ices    were    rendered.      This    made    a    prima 
of°^oof!'**^    f<^oi^  case  for  the  recovery  of  the  reasonable 
value    of    such    services.      The    defendant's 
claim  that  the  plaintiff  trained  the  animals  under  a  special 
agreement  or  understanding,   by  which   his   compensation 
was  to  be  in  the  receipts  from  public  exhibitions,  is  in  the 
nature  of  an  affirmative  defense,  the  burden  of  establishing 
which  is  upon  the  party  pleading  it.     The  testimony  upon 
this  issue  was  in  conflict,  and  the  finding  for  plaintiff  there- 
on is  conclusive  upon  this  court 

II.     The  defendant  sought  to  show  that  the  services 
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rendered  were  of  little  value;  the  training  of  the  animals 

being  incomplete  and  imperfect.     While  the  judgment  of 

the  several  witnesses  as  to  the  excellence  and 

a.    PEBBOMAL  SBIV- 

bie^^iwer"*     perfection  of  the  training  is  not  wholly  in 
evidence.  acCord,   they   soberly   assured   the  jury   that 

they  saw  some  of  the  ponies  "teeter-tottering,  some  on  a 
pedestal,  and  some  waltzing,"  and  one  would  answer 
questions,  while  the  goat  would  ride  a  board  platform 
"strapped  to  a  horse's  back,"  when  proper  precaution 
had  been  taken  to  "secure  the  goat's  feet  by  strings 
.passing  through  holes  in  the  platform."  The  court 
is  not  prepared  to  say,  as  a  matter  of  law,  that  these  remark- 
able accomplishments  are  not  without  market  value,  and 
tliat  plaintiff's  services  in  this  field  of  advanced  education 
is  not  worth  all  he  claims  for  it.  There  was  no  error  in 
submitting  the  question  to  the  jury. 

III.  It  appears  to  be  the  theory  of  defendant  that 
some  sort  of  partnership  existed  between  himself  and  the 
plaintiff,  by  which  he  furnished  most  of  the  stock  and  ma- 
terials,   and    plaintiff   put    in   his  time    and 

3.  Partnership:  .         .  i       i»  n  •  i 

verdict:  re-  scrvicc  lu  couductiug  a  Small  meuagcrie  and 
trained  animal  exhibition,  and  that  the  serv- 
ice performed  by  plaintiff  in  training  the  animals  was 
rendered  under  this  arrangement  This  question  was 
properly  submitted  to  the  jury  with  appropriate  instruc- 
tions upon  the  law,  and  their  finding  was  against  the  de- 
fendant's contention.     We  can  not  disturb  it^ 

IV.  Complaint  is  made  of  the  admission  of  evidence 
as  to  the  leaky  condition  of  the  roof  over  rooms  owned  by 
defendant    and    occupied   by   plaintiff.      We   may   concede 

that   the   objection    to   this   evidence   should 
kvidence:         have  been  sustained,  but,   the  jury  havinff, 

harmless  error.      .  ^  ^  ^        /  7^       ,  .         , 

m  effect,  found  that  defendant  permitted 
plaintiff  to  occupy  the  rooms  free  from  charge  for  rent, 
the  error,  if  any,  was  without  prejudice. 

As  tending  to  disprove  the  defendant's  theory  that  the 
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exhibition  was  a  partnership  affair,  plaintiff  called  as  a 
witness  one  Dunn,  who  had  been  an  assistant  in  the 
s.  Partnership:     business,  and  showed  by  him  that  the  written 

evidence.  contract  foF  his  employment  was  signed  by 

the  defendant  alone,  and  in  his  individual  capacity.  The 
writing  itself  was  exhibited  in  evidence.  This  ruling  also 
is  assigned  as  error.  The  objection  must  be  overruled. 
While  not  conclusive  evidence,  the  agreement  with  Dunn 
had  a  legitimate  tendency  to  sustain  the  plaintiff's  denial 
of  the  alleged  partnership,  and  the  court  rightfully  allowed 
it  to  be  shown  for  the  consideration  of  the  jury. 

V.  Pending  the  trial  the  court  allowed  the  plaintiff 
to  amend  or  substitute  his  pleadings  to  conform  to  the 
testimony,  and  defendant  excepted  to  the  order  allowing 
6.  Pleading:  ^uch   restatement   of   the    issues.      To    allow 

amendment,  amendments  is  the  general  rule,  and,  unless 
the  court  abuses  its  discretion  in  this  respect,  it  is  not 
erroneous.  "No  abuse  is  shown  in  this  instance.  The  de- 
fendant had'  ample  opportunity  to  present  his  defense. 
There  was  a  fair  trial,  and  no  reason  appears  why  this 
petty  litigation  should  be  further  prolonged. 

The  judgment  of  the  district  court  is  affirmed. 


Roy  Kebkeb,  by  Anna  Kerker  his  next  friend.  Appellant, 
V.  Bettendorf  Metal  Wheel  Co.    Appellee. 

Master  and  servant:  duty  to  warn:  care  on  part  of  servant.  It 
I  is  the  duty  of  the  master  to  warn  an  inexperienced  or  immature 
servant  of  the  latent  danger  incident  to  his  employment,  but 
this  rule  does  not  excuse  the  employee,  whether  a  minor  or  an 
adult,  from  exercising  reasonable  care  for  his  own  safety;  and 
what  is  reasonable  care  depends  upon  the  age,  capacity  and  ex- 
perience of  the  servant,  whether  the  danger  is  obvious  or  other- 
wise, the  character  of  the  work  and  the  circumstances  under 
which  it  is  to  be  performed. 
Vol.  140  Ia.— 14 
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Same:  assumption  of  risk.    Mere  knowledge  of  a  dangerous  con- 

2  dition  will  not  necessarily  charge  a  servant  with  assumption  of 
risks  concerning  dangers  he  does  not  comprehend  or  appreciate, 
unless  they  are  such  that  a  reasonable  person  of  his  age  ought 
to  know  and  appreciate  them;  and  ordinarily  it  is  for  the  jury 
to  say  whether  a  minor  comprehends  the  danger  to  which  he  is 
exposed  in  a  sense  that  will  relieve  the  master  of  his  duty  to 
warn. 

Same:  puty  to  warn.    It  is  the  duty  of  the  master  to  warn  an  in- 

3  experienced  workman  of  the  danger  incident  to  flying  particles 
of  steel,  when  employed  in  a  place  where  the  hammering  of 
steel  is  at  all  times  accompanied  by  such  dangers. 

Same:  unsafe  place  to  work:  knowledge  of  servant.    Where  there 

4  was  evidence  tending  to  show  that  a  minor,  employed  in  a  shop 
some  considerable  distance  from  where  the  hammering  of  steel 
was  carried  on,  had  no  knowledge  of  the  danger  incident  to  the 
flying  particles  of  steel,  except  such  as  he  might  have  gained 
in  passing  the  place  from  time  to  time  about  his  work,  the  court 
cannot  say  as  a  matter  of  law  that  he  knew,  or  ought  to  have 
known,  the  danger  to  which  he  was  subject  in  so  doing. 

Unsafe  place  to  work:   knowledge  of   master.     It  is   immaterial 

5  that  a  master  does  not  consider  the  flying  particles  from  hammered 
steel  as  dangerous  to  workmen  rightfully  employed  in  the 
vicinity;  and  his  ignorance  of  the  danger  will  constitute  no  de- 
fense to  an  action  by  one  thus  sustaining  injury  without  fault 
on  his  part 

Duty  to  warn.     The  master's  duty  to  warn  arises  only  where  he 

6  knows,  or  ought  to  know,  the  youth  or  inexperience  of  the 
servant 

Appeal  from  Scott   District    Court. — ^Hon.    J.    W.    Bol- 
linger, Judge. 

Friday,  November  20,  1908. 


Action  at  law  to  recover  damages  for  personal  injury. 
There  was  a  directed  verdict  for  the  defendant,  and  from 
the  judgment  entered  thereon,  the  plaintiff  appeals. — 
Reversed. 


Ely  &  Bush,  for  appellant 
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Cook  &  Dodge,  for  appellee.  "        '    .  - 

Weaver,  J. — The  defendant  owns  and  operates  a 
plant  for  the  production  of  metal  wheels  used  in  various 
kinds  of  machinery.  The  business,  or  some  portion  of  it, 
is  carried  on  in  a  shop  about  three  hundred  and  seventy 
feet  long,  different  parts  of  which  are  devoted  to  different 
branches  of  the  work  required  in  turning  out  the  finished 
product  About  two  years  prior  to  the  accident  complained 
of  Roy  Kerker,  then  a  boy  of  sixteen  years,  entered  the 
defendant's  employ,  and  during  most  of  that  period 
worked  at  or  with  a  device  known  as  a  "shoulder  machine" 
near  one  end  of  the  shop.  During  the  same  period  at  a 
point  about  one  hundred  and  twenty-five  feet  from  the 
boy's  station,  and  near  the  center  of  the  shop,  was  what 
the  witnesses  call  a  "truing  post,"  at  or  near  which  the 
final  work  of  finishing  and  testing  the  wheels  is  performed. 
In  performing  this  work,  the  hammering  of  iron  or  steel 
was  a  frequent  occurrence.  Caused  by  the  force  of  the 
blows  falling  on  the  metal  of  the  wheels,  or  by  the  hammer 
of  one  workman  striking  the  face  of  a  sledge  held  against 
the  metal  by  another  workman,  small  pieces  or  flakes 
known  as  "spawls"  were  likely  to  be  broken  from  the  face 
of  the  hammer,  and  fly  to  a  considerable  distance  with 
velocity  sufficient  to  injure  a  person  happening  in  the  line 
of  its  flight  The  plaintiff  had  never  performed  this  labor, 
nor  had  he  worked  in  the  immediate  vicinity  of  the  truing 
post,  but  he  made  daily  trips  from  his  own  station  to  the 
oil  room,  at  the  further  extremity  of  the  building,  and  in 
so  doing  passed  within  a  few  feet  of  the  post.  On  the 
day  in  question  he  started  for  the  -oil  room,  and,  while 
passing  the  post,  a  spawl  from  the  hammer  of  a  workman 
struck  him  in  the  eye,  causing  a  severe  and  painful  injury 
for  which  he  seeks  to  recover  damages. 

This  claim  is  based  upon  the  theory  that  defendant 
was  negligent  in  failing  to  provide  plaintiff  a  safe  place 
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to  work,  and  in  the  use  of  defective  hammers,  and  more 
especially  in  failing  to  warn  and  instruct  the  plaintiff 
concerning  the  danger  of  such  injuries  and  of  the  means 
and  methods  of  avoiding  it  That  such  danger  did,  in  fact, 
exist,  the  defendant  concedes,  and  pleads  in  answer  to 
plaintiff's  petition  that  "in  the  use  of  all  hammers  there 
is  a  possibility  of  splinters  or  spawls  flying  from  said 
hammers,  and  in  striking  steel  with  a  standard  hanmier  it 
is  always  possible  that  splinters  or  spawls  will  be  thrown 
with  great  force  either  from  the  hammer  or  from  the  metal 
being  struck,  and  that'  this  flying  of  chips  is  inherent  in 
the  use  of  hammers  and  ordinarily  incident  to  the  business 
of  manufacturing  from  iron  and  steel,  and  is  one  of  the 
dangers  necessarily  incident  to  the  defendant's  business." 
There  is  evidence  tending  to  show  that  the  labor  performed 
at  plaintiff's  station  in  the  shop  involved  no  hammering 
of  metal,  and  he  swears  that  he  had  no  knowledge  of  the 
danger  from  flying  spawls  where  such  hammering  is  being 
done.  He  says  he  was  never  instructed  or  warned  concern- 
ing such  danger,  and  in  this  he  is  not  contradicted.  The 
motion  to  direct  a  verdict  is  based  on  the  following  grounds : 
(1)  Because  it  appears  without  dispute  that  the  defendant 
furnished  and  used  in  its  plant  only  standard  hammers,  of 
the  kind  and  quality  generally  used  in  similar  shops,  and 
no  chips  or  splinters  had  ever  flown  from  such  hammers  in 
the  history  of  the  plant  in  a  way  to  be  dangerous  to  the 
knowledge  of  the  defendant,  and  that  there  was  no  recog- 
nized danger  in  the  use  of  such  hammers  as  they  were  em- 
ployed in  said  plant.  (2)  Because  it  affirmatively  appears 
that  in  the  use  of  hanmiers  upon  steel  there  is  always  a 
possibility  of  flying  spawls,  and  that  such  occurrences  are 
unavoidable  and  naturally  incident  to  the  business,  and  that 
plaintiff  assumed  the  risk  thereof  in  entering  the  employ- 
ment of  the  defendant.  (3)  Because  of  the  failure  of 
plaintiff  to  prove  the  negligence  alleged  in  his  petition. 
(4)   Because  there  is  no  evidence  that  the  hammer  from 
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the  use  of  which  plaintiff  was  injured  was  in  any  way 
defective  or  improper  for  the  use  to  which  it  was  put. 
(5)  Because  the  evidence  fails  to  show  any  negligence  on 
part  of  the  defendant  in  any  respect  whatever.  This 
motion  was  sustained  generally  without  any  discussion  of 
the  several  points  therein  made.  The  argument  in  this 
court  is  confined  principally  to  the  question  whether,  under 
the  circumstances  as  disclosed  under  the  evidence,  the  de- 
fendant was  negligent  in  failing  to  warn  or  instruct  the 
plaintiff  as  to  the  danger  to  which  he  was,  or  might  be, 
exposed  from  flying  spawls  while  passing  near  the  truing 
post  in  the  course  of  his  employment.  We  shall  therefore 
turn  our  attention  to  that  proposition,  and  to  the  evidence 
bearing  thereon. 

I.     That  due  care  on  part  of  the  master  may  require 

him   under   some   circumstances   to   instruct   or   warn   his 

servant  concerning  the  dangers  incident  to  his  employment 

is  well  established.     The  duty  is  most  im- 

SnvANT:  duty   perativc  where  the  danger  is  of  a  latent  or 

to  warn:  cmre 

on  part  of  obscurc  character,  and  where  the  master 
knows  the  servant  to  be  inexperienced  or  of 
immature  age.  Wilder  v.  Cereal  Co.,  130  Iowa,  263;  20 
Am.  &  Eng.  Encyc.  Law  (2d  Ed.),  97.  To  use  the  lan- 
guage of  the  Massachusetts  court:  "Where  an  employer 
knows  the  danger  to  which  his  servant  will  be  exposed  in 
the  performance  of  any  labor  to  which  he  assigns  him  and 
does  not  give  him  sufficient  and  reasonable  notice  thereof, 
its  danger  not  being  obvious,  and  the  servant  without  neg- 
ligence on  his  part  through  inexperience  or  through  re- 
liance on  the  directions  given  fails  to  perceive  or  under- 
stand the  risk  and  is  injured,  the  employer  is  responsible. 
The  dangers  of  a  particular  position  or  mode  of  doing  work 
are  often  apparent  to  a  person  of  capacity  or  knowledge 
of  the  subject,  while  others  from^  youth,  inexperience,  or 
want  of  capacity  may  fail  to  appreciate  them,  and  the 
servant  even  with  his  own  consent  is  not  to  be  exposed  to 
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such  dangers  unless  witb  instructions  and  cautions  suffi- 
cient to  enable  him  to  comprehend  them  and  to  do  his 
work  safely  with  proper  care  on  his  own  part"  Leary  v. 
Railroad  Co.,  139  Mass.  680  (2  N.  E.  115,  62  Am.  Rep. 
733).  See,  also,  Ross  v.  Walker,  139  Pa.  48  (21  Atl. 
157,  159,  23  Am.  St.  Eep.  160) ;  Hughes  v.  Railway,  79 
Wis.  264  (48  K  W.  259);  Norfolk  Beet  Sugar  Co.  v. 
Hight,  56  Neb.  162  (76  K  W.  566).  The  Wisconsin 
court  has  stated  the  rule  in  the  following  language:  "The 
master  owes  a  duty  toward  an  employee  who  is  directed  to 
perform  a  hazardous  or  dangerous  work  or  to  perform  his 
work  in  a  dangerous  place  when  the  employee,  from  want 
of  age,  experience  or  general  capacity,  does  not  comprehend 
the  dangers,  to  point  out  to  him  the  dangers  incident  to 
the  employment,  and  thus  enable  him  to  comprehend  and 
so  avoid  them;  and  neglect  to  discharge  such  duty  is  gross 
n^ligence  on  the  part  of  the  employer."  Jones  v.  Florence 
Mining  Co.,  66  Wis.  268  (28  N.  W.  207,  57  Am.  Eep. 
269).  It  should  be  said,  however,  in  this  connection,  that 
the  rule  is  not  to  be  so  interpreted  as  to  excuse  the  employee, 
whether  a  minor  or  adult,  from  the  exercise  of  reasonable 
care  for  his  own  safty.  What  is  reasonable  care  will  de- 
pend in  each  instance  upon  the  age,  capacity,  and  experi- 
ence of  the  employe,  and  upon  the  further  fact  whether 
the  danger  complained  of  is  obvious  or  otherwise,  and  the 
character  of  the  work  and  the  circumstances  under  which 
it  is  to  be  performed.  1  Labatt  on  Master  &  Servant, 
section  291. 

Mere  knowledge  of  the  condition  will  not  necessarily 
charge  the  employee  with  assumption  of  risk  concerning 
dangers  which  he  does  not  comprehend  and  appreciate,  un- 
less as  a  reasonable  person  of  his  age  and 
^*  tion'of^risk"***  experience  he  ought  to  know  and  appreciate 
the  peril  to  which  he  is  exposed.  •  Smith  v. 
Irwin,  51  N.  J.  Law,  507  (18  Atl.  852,  14  Am.  St  Rep. 
699).    Ordinarily  it  is  for  the  jury  to  say  whether  a  minor 
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comprehended  the  danger  to  which  he  has  been  exposed 
in  such  a  sense  as  to  absolve  the  employer  from  the  obliga- 
tion to  instruct  him.  It  is  only  when  the  proper  inference 
from  the  testimony  is  so  clear  as  to  be  free  from  doubt 
that  it  becomes  a  matter  of  law  for  the  court  Wolski  v. 
Knapp,  Stout  &  Co,,  90  Wis.  178  '(63  N.  W.  87) ;  Tagg 
V.  McGeorge,  155  Pa.  368  (26  Atl.  671,  35  Am.  St.  Rep. 
889). 

Taking  these  rules  as  correct  statements  of  the  law, 
it  is  obvious  that  the  first  question  to  be  considered  is 
whether  the  danger  from  the  flying  spawls  was  of  such 
3  Same:  duty  character  as  made  it  the  duty  of  the  defend- 
to  warn.  ^^^  ^^  instruct  or  warn  the  plaintiff  concern- 
ing it.  It  is  practically  conceded,  and,  if  not  conceded, 
the  evidence  would  justify  the  conclusion,  that  the  work 
of  hammering  the  wheels  as  carried  on  by  the  defendant 
at  or  near  the  truing  post  was  at  all  times  accompanied  by 
danger,  and  that  these  small  pieces  of  steel  broken  from 
the  face  of  the  hammers  would  fly  off  with  sufficient  force 
to  inflict  bodily  injury  upon  any  person  unfortunate  enough 
to  be  hit  thereby.  In  Yohs  v.  Shorthill,  124  Iowa,  471, 
we  had  to*  deal  with  a  personal  injury  arising  from  a  very 
similar  source,  and  we  held  that  an  inexperienced  person 
put  to  work  by  his  employer  in  a  place  where  he  would  be 
exposed  to  these  flying  missiles  was  entitled  to  the  benefit 
of  the  rule  which  requires  the  master  to  instruct  the  inex- 
perienced servant  concerning  the  risk  to  which  he  is  exposed. 
We  there  said  "The  witnesses  who  are  familiar  with  sim- 
ilar work  testify,  on  behalf  of  plaintiff,  that  there  was 
danger  of  bits  of  steel  flying  from  the  rail  or  from  the  chisel 
or  the  sledge,  and  that  they  were  likely  to  fly  with  such 
swiftness  that  they  were  invisible,  and  were  calculated  to 
inflict  severe  injury  upon  the  eyes  of  a  person  within 
range,  unless  such  person  took  care  to  guard  against  the 
danger  by  wearing  a  hood.  It  appears  to  us  that  the 
precaution  to  be  taken  was  not  unreasonable  nor  inconsis^ 
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tent  with  the  prosecution  of  the  work  in  which  plaintiff 
was  engaged,  and  the  danger  we  think  was  one  which  an 
inexperienced  workman  would  not  fully  appreciate."  The 
language  quoted  is,  we  think,  clearly  applicable  to  the  cir- 
cumstances disclosed  in  the  case  at  bar,  and  the  doctrine 
there  affirmed  must  in  our  judgment  be  held  to  govern  the 
question  presented  by  the  present  appeal. 

11.  We  have  next  to  inquire  whether,  even  conceding 
it  to  have  been  the  duty  of  the  defendant  to  instruct  or 
warn  the  plaintiff  concerning  the  danger  from  this  source, 

the  court  may  yet  say  as  a  matter  of  law 

*   ptiliS"to"^rk:  ^^^^  ^^  ^^^  ^®®^  employed  in  the  shop  for 

h^^t^^ ""^     such   a  length  of  time  that  he  will  not  be 

heard  to  deny  that  he  knew,  or  ought  to 
have  known,  of  the  risk  to  which  he  was  there  subjected. 
If  during  his  services  in  the  shop  plaintiff  had  been  em- 
ployed in  hammering  metals,  or  if  his  station  had  been  in 
such  close  proximity  to  others  performing  such  work,  that 
in  the  ordinary  use  of  his  senses  he  would  in  all  probability 
have  known  of  the  danger  to  be  apprehended  therefrom, 
it  might  well  be  seriously  contended  that  the  circumstances 
in  this  respect  presented  no  question  for  the  jury.  The 
record,  however,  shows,  or  tends  to  show,  that  plaintiff's 
station  was,  as  we  have  already  stated,  about  one  hundred 
and  twenty-five  feet  from  the  truing  post,  and  that  his 
principal  observation  of  the  work  of  hammering  the  wheels 
was  such  as  he  obtained  in  passing  from  time  to  time  to 
and  from  the  oil  room.  He  further  testifies  as  a  witness 
that  he  had  no  knowledge  of  the  tendency  of  the  hammering 
to  produce  flying  spawls,  and,  upon  such  a  showing,  we 
think  it  not  within  the  province  of  the  court  to  take  the 
case  from  the  jury.  It  has  often  been  held  that  a  jury 
question  is  presented  where  the  evidence  tending  to  estab- 
lish ignorance  or  want  of  notice  is  that  of  the  injured 
servant  alone,  whether  it  merely  has  a  direct  relation  to 
the  physical  relations  existing  at  or  before  the  time  of  the 
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accident,  or  amounts  to  a  general  denial  of  his  possession 
of  the  knowledge  which  it  is  sought  to  impute  to  him. 
King  v.  Railway  Co.,  108  Iowa,  748 ;  Schmit  v.  GiUen,  41 
App.  Div.  302  (58  N.  Y.  Supp.  458) ;  McGar  v.  Mills, 
'2  R  I.  347  (47  Atl.  1092).  In  Vorhees  v.  Railroad  Co., 
193  Pa.  115  (44  Atl.  335)  the  question  whether  one  who 
had  for  two  years  been  a  brakeman  on  the  road,  the  regu- 
lation distance  between  the  tracks  of  which  is  seven  feet, 
knew  or  ought  to  have  known  that  a  certain  siding  was  only 
five  feet  six  inches  from  the  next  track,  and  the  consequent 
danger,  he  testifying  that  he  did  not  know  thereof,  was 
held  to  be  for  the  jury.  See,  also,  to  same  point,  Whitcher 
V.  Railroad  Co.,  70  N.  H.  242  (46  Atl.  740);  Pierce  v. 
Clavin,  82  Fed.  550  (27  C.  C.  A.  227);  Hollenbech  v. 
Railroad  Co.,  141  Mo.  97  (38  S.  W.  723,  41  S.  W.  887) ; 
Veginan  v.  Morse,  160  Mass.  143  (35  N.  E.  451) ;  Thomas 
V.  Railroad  Co.,  114  Mich.  59  (72  N.  W.  40). 

Counsel  for  defendant  urge  with  considerable  earnest- 
ness that  the  work  of  hammering  wheels  was  not  productive 
of   any   "recognized   danger."      We   are   not   entirely   cer- 
Unsafe  placf    *^^^  ^^^*  ^®  understand  the  point  here  sought 
kSowfed^  of     to  be  made.     If  it  is  meant  simply  that  the 
"**^^'  defendant  or  its  managers  did  not  recognize 

any  danger  from  that  source,  we  think  it  entirely  imma- 
teriaL  The  pertinent  question  is  whether  it  did,  in  fact, 
create  a  danger  to  those  who  might  be  rightfully  in  the 
vicinity  where  the  work  was  being  carried  on,  and,  if  such 
work  was  naturally  productive  of  flying  spawls  from  which 
the  workmen  or  others  rightfully  there  were  exposed  to 
injury,  it  was  the  business  of  the  defendant  to  know  and 
recognize  that  fact  whether  it  did  so  or  not,  and  its  ignor- 
ance would  constitute  no  defense  to  a  person  thus  sustain- 
ing injury  without  fault  on  his  own  part  But,  if  by  the 
term  "recognized  danger"  counsel  mean  that  injury  from 
such  source  is  of  such  rare  and  unusual  occurrence  that 
danger  therefrom  may  be  disregarded  by  employers  acting 
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with  reasonable  prudence  and  care,  we  have  to  say  that 
such  a  state  of  facts  is  not  so  clearly  made  out  by  the 
record  that  we  can  prooerly  pass  thereon  as  a  matter  of 
law. 

The  conclusions  here  announced  do  not  in  any  man- 
ner overturn  or  ignore  the  general  rule  that  the  servant 
assumes  the  risks  which  are  naturally  incident  to  the  em- 
6.  DUTY  TO  ployment  upon  which  he  enters,  nor  does  it 

WARN.  ^^  ^^y  manner  abrogate  that  other  well-settled 

rule  that,  where  a  person  of  mature  years  undertakes  any 
employment,  the  master  may  assume  that  he  has  or  claims 
to  have  sufficient  experience  to  know  and  appreciate  the 
dangers  ordinarily  incident  to  the  undertaking.  The  duty 
of  the  master  with  respect  to  warning  and  instruction  arises 
only  where  he  knows,  or  under  the  circumstances  ought  to 
know,  the  youth  or  inexperience  of  the  person  whom  he 
takes  into  his  service. 

For  the  reasons  hereinbefore  indicated,  we  hold  that 
the  motion  to  direct  a  verdict  should  have  been  overruled. 

The  judgment  of  the  district  court  is  therefore  reversed. 


Des  Moines  Union  Eailway  Company  v.  City  of  Des 
Moines,  Appellant 

Municipal  corporations:  public  improvement:  assessment  of  ben- 
I  EFiTS.  By  the  Act  of  the  28th  General  Assembly  the  cost  of  a 
street  improvement  is  to  be  assessed  against  the  abutting  property 
in  proportion  to  the  benefits  conferred,  but  the  cost  of  the  improve- 
ment is  to  be  ascertained  as  a  whole  and  then  apportioned ;  so  that 
where  a  street  railway  maintains  a  plank  crossing  over  its 
tracks  in  front  of  its  own  abutting  property  and  such  crossing 
is  not  paved,  the  reduction  in  expense  on  account  thereof  ap- 
plies to  the  entire  street  improvement,  and  the  railway  company 
cannot  claim  the  full  benefit  of  the  same  in  estimating  its  pro- 
portion of  the  cost. 

Same:    determination  of  benefits:    frontaqe.    The  apportionment 
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2  of  the  cost  of  a  street  improvement  is  to  be  based  upon  the  benefits 
to  the  abutting  property,  but  in  the  absence  of  any  other  consider- 
ation affecting  the  benefits  the  frontage  may  be  considered  in 
determining  the  same. 

Appeal  from  Polk  District  Court. — ^Hon.  A.  H.  McVey, 

Judge. 

Fblday,   November   20,    1908. 

This  is  an  appeal  from  a  special  assessment  upon 
plaintiffs  lots  for  the  paving  of  the  street  on  which  they 
abut.  The  trial  court  reduced  the  assessment,  and  the  de- 
fendant appeals. — Reversed, 

W.  H.  Bailey  and  Robert  0.  Brennan,  for  appellant. 

N.  T.  Guernsey,  for  appellee. 

McC?LAiN,  J. — The  plaintiff  is  the  owner  of  two  lots 
on  each  side  of  West  Eighth  street  in  the  city  of  Des 
Moines,  which  by  proper  action  of  the  city  council  has 
been  caused  to  be  paved  for  the  distance  of  one  block, 
between  Vine  and  Cherry  streets.  The  cost  of  this  im- 
provement, amounting  to  $1,867.43,  was  assessed  to  the 
owners  of  abutting  property  on  each  side,  including  the 
plaintiff,  in  the  proportion  which  the  frontages  of  their 
respective  lots  bore  to  the  entire  frontage,  save  that  plain- 
tiff was  relieved  from  any  assessment  on  twenty  feet  of 
frontage  on  each  of  two  opposite  lots  because  in  front  of 
that  portion  of  these  two  lots  there  was  an  old  pavement 
which  was  not  disturbed.  Five  tracks  of  plaintiff's  railway 
extended  across  the  street  between  its  lots,  and  at  each 
track  crossing  there  is  planking  between  the  rails  and  on 
each  side  for  the  width  of  eight  feet  These  planked  por- 
tions of  the  street  were  not  included  in  estimating  the  ex- 
pense of  paving,  but  the  total  expense  of  the  paving  was 
assessed  ratably  on  plaintiff's  lots  in  proportion  to  their 
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frontage  without  any  deduction,  save  that  made  on  account 
of  the  old  paving.  Plaintiff  insisted  in  the  lower  court  that 
in  estimating  the  frontage  of  its  lots  the  width  of  the 
planking  for  each  track  should  be  deducted,  and  that  it 
should  be  assessed  for  approximately  eighty  feet  less  front- 
age than  the  full  frontage  of  its  lots  upon  the  street  after 
the  deduction  of  twenty  feet  had  been  made.  As  already 
indicated,  the  deduction  of  twenty  feet  of  frontage  on  each 
side  of  the  street  was  allowed  by  the  council  on  account 
of  pavement  which  was  not  disturbed,  and  no  complaint  is 
made  with  reference  to  this  action.  The  lower  court  sus- 
tained plaintiff  in  its  contention,  and  reduced  its  assess- 
ment accordingly. 

The  provisions  of  section  818  as  found  in  the  Code 

when  it  was  adopted  is  that  the  cost  of  making  any  street 

improvement  "shall  be  assessed   as   a   special  tax   against 

the  property  abutting  thereon  in  proportion 

corporations:    to  the  number  of  linear  front  feet  of  each 

public  iin- 

LTmSiTof""    parcel  so  abutting."     But  subsequently    (in 
benefits.  1900)  a  Statute  on  the  subject  was  passed  in 

which  it  was  provided  that,  when  any  special  assessment 
is  levied  for  any  public  improvement  against  any  lot  or 
tract  of  land,  "such  special  assessment  shall  be  in  propor- 
tion to  the  special  benefits  conferred  upon  the  property 
thereby  and  not  in  excess  of  such  benefits,"  and  not  in 
excess  of  25  per  centum  of  the  actual  value  of  the  lot  or 
tract;  (28th  General  Assembly,  chapter  29;  Code  Supp. 
section  792a).  Under  this  statutory  provision,  assessment 
on  each  of  plaintiff's  lots  was  to  be  made  in  proportion  to 
the  special  benefits  conferred  by  the  pavement-,  and  not  by 
the  front-foot  rule,  and  the  resolution  levying  the  assess- 
ment recites  that  the  assessment  as  made  against  said  lots 
is  in  proportion  to  the  special  benefits  conferred  upon  said 
property  by  such  improvement,  and  not  in  excess  thereof. 
Counsel  for  appellee,  however,  insists  that,  on  the  face  of 
the  assessment  upon  plaintiff's  lots  and  other  lots  abutting 
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upon  the  improvement,  it  is  apparent  that  the  assessment 
was  made  in  accordance  with  the  frontrfoot  rule,  and  that, 
while  it  was  properly  so  made,  the  frontage  of  plaintiffs 
lots  should  have  been  determined  by  excluding  those  por- 
tions of  such  lots,  in  front  of  which  plaintiff's  tracks  wero 
planked  and  not  paved,  and  that  the  trial  court  properly 
reduced  the  amount  of  plaintiff's  assessment  so  as  to  corres- 
pond with  this  method  of  estimating  the  benefits. 

It  is  to  be  noticed,  however,  that  the  cost  of  the  pave- 
ment is  to  be  ascertained  as  a  whole,  and  was  so  ascer- 
tained in  making  the  assessment.  One  improvement  may 
extend  along  the  street  for  many  blocks,  and  the  cost  of  the 
whole  may  be  apportioned  to  abutting  property  without 
ascertaining  the  actual  expense  of  laying  the  pavement  on 
each  particular  portion  of  the  street  in  front  of  each  par- 
ticular lot  See  Code,  sections  810-825.  The  fact  that  the 
portions  of  street  covered  by  the  crossings  of  planks  over 
plaintiff's  tracks  were  not,  in  fact,  paved,  reduced  the  total 
expense  of  the  paving  to  be  assessed  to  abutting  property, 
but  no  provision  is  made  for  reducing  the  proportion  of 
the  cost  to  be  paid  by  the  lots  in  front  of  which  such  un- 
paved  crossings  exist.  The  planking  at  the  crossings  was 
done,  no  doubt^  at  plaintiff's  expense  under  the  requirement 
of  Code,  section  2054,  but  this  expense  borne  by  the  plain- 
tiff was  not  by  way  of  substitution  for  paving.  Plaintiff 
would  have  been  under  obligation  to  construct  such  cross- 
ings had  the  street  remained  unpaved,  and  from  the  record 
we  would  infer  that  these  crossings  had  been  constructed 
and  maintained  by  plaintiff  prior  to  any  steps  being  taken 
for  the  pavement  of  the  street.  Plaintiff  is  the  owner  of 
lots  abutting  on  the  improvement,  and  the  fact  that  portions 
of  these  lots  are  covered  by  tracks  which  cross  the  streets 
does  not  furnish  in  itself  any  reason  for  assuming  that 
plaintiff  is  not  benefited  by  the  entire  improvement  in  pro- 
portion to  the  entire  frontage  of  its  lots  upon  such  improve- 
ment. 
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Counsel  for  appellee  contends  that  the  front-foot  rule 
of  Code,  section  818,  is  still  in  force,  and  that  assessments 
are  to  be  made  in  accordance  with  this  rule,  unless  the 
Same-  deter-     benefits  are  not  proportionate  to  the  frontage, 
SJnefite?  °^       and  that  only  in  this  event  is  the  rule  of 
frontage.  asscssments   by   benefits   under   Code   Supp., 

section  792a,  to  be  applied.  We  do  not  understand  that 
this  is  the  construction  placed  on  these  statutes  in  our 
cases.  Since  the  adoption  of  the  amendment  requiring 
assessments  to  be  proportionate  to  the  benefits,  we  have 
held  that  the  basis  of  the  assessment  is  to  be  the  proportion- 
ate benefits  to  the  abutting  lots,  but  that,  in  the  absence 
of  any  other  consideration  affecting  the  benefits,  the  front- 
age may  be  properly  taken  into  account  as  the  basis  for 
determining  such  benefits.  Stutsman  v.  Burlington,  127 
Iowa,  563;  Minneapolis  &  St,  L.  R.  Co.  v.  Lindquist,  119 
Iowa,  144;  Reed  v.  Cedar  Rapids,  137  Iowa,  107. 

Our  attention  is  called  to  a  case  in  the  Supreme  Court 
of  New  York— /n  re  East  ISth  St.,  75  Hun.  603  (27  K. 
Y.  Supp.  591) — which  might  be  in  point  if  the  question 
were  as  to  whether  the  portions  of  plaintiff's  lots  abutting 
on  the  twenty  feet  of  old  pavement  should  be  taken  into  ac- 
count in  assessing  plaintiff  for  the  new  pavement.  But 
there  is  no  such  question  in  this  case,  and  we  need  not  con- 
sider the  applicability  of  the  case  cited  under  the  plan  of  as- 
sessment provided  for  by  our  statutes.  To  the  argument 
made  for  appellee,  that,  if  it  should  subsequently  be  deter- 
mined by  the  city  council  that  the  portions  of  the  street  now 
covered  by  plaintiff's  plank  crossings  should  be  paved,  the 
expense  of  such  pavement  could  only  be  assessed  to  plaintiff's 
lots,  it  is  sufficient  to  reply  that  we  have  no  such  question, 
and  that  we  think  it  by  no  means  clear  that  such  additions  to 
the  pavement  could  be  assessed  to  abutting  property  under 
our  statutory  provisions.  Tbe  situation  is  simply  this: 
A  street  improvement  of  an  aggregate  cost  properly  esti- 
mated has  been  made,  the  expense  of  which  may  properly 
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be  taxed  to  abutting  property,  and  plaintiffs  lots  abut  upon 
the  improvement,  and  have  been  properly  assessed  in  pro- 
portion to  the  benefits  which  in  this  particular  case  were 
reasonably  found  to  be  in  proportion  to  the  frontage  of 
plaintiffs  lots  upon  the  improvement.  While  the  declara- 
tion of  the  council  in  its  resolution  that  the  assessment 
thus  made  is  in  proportion  to  the  benefits  is  not  conclusive 
on  appeal,  there  is  no  evidence  justifying  us  in  holding  that 
the  benefits  to  plaintiffs  lots  are  not  correctly  apportioned 
by  the  assessment  made. 

The  trial  court  should  have  affirmed  the  assessment, 
and  its  decree  reducing  the  amount  thereof  to  plaintiff 
is  reversed. 


Oabl  Luedecke,  Appellee,  v.  The  Des  Moines  Cabinet 

Co.,  The  Wells  &  Antes  Undertaking  Co., 

and  F.  L.  Haetuno,  Appellants. 

Corporations:  purchase  of  one  by  another:  uABn.iTY  for  debts. 

1  Before  a  purchasing  corporation  can  be  held  liable  for  the  debts 
of  another  which  it  purchases,  it  must  be  shown  either 
that  there  was  an  agreement  to  pay  the  same,  or  the  facts  must 
warrant  a  finding  that  there  was  a  consolidation  of  the  two 
corporations,  or  that  the  purchasing  corporation  was  a  mere 
continuance  of  the  one  selling,  or  that  the  transaction  was  a 
fraud. 

Corporations:   rights   of  creditors:   equitable   uens.     While   the 

2  creditors  of  a  corporation  do  not  have  a  specific  lien  upon  its 
property  to  secure  their  claims,  and  the  property  is  not  to  be 
regarded  as  a  direct  trust  for  the  payment  of  the  corporation 
debts,  still  creditors  may  have  an  equitable  right  or  lien  estab- 
lished upon  the  assets  of  the  corporation,  unless  the  property 
has  passed  into  the  hands  of  a  bona  fide  purchaser. 

Same:  diversion  of  assets.    The  statutes  prohibit  a  diversion  of  cor- 

3  porate  funds  to  any  purpose  other  than  those  designated  in  its 
articles ;  and  by  the  common  law  stockholders  cannot  divide  the 
corporate  assets  among  themselves  without  firsc  paying  the  cor- 
porate debts. 
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Same:  sale  of  corporate  property:  bona  fide  purchaser:  creditor's 
4  liens,  a  creditor  of  a  corporation  may  follow  its  assets  into 
the  hands  of  one  not  a  good  faith  purchaser  in  due  course  of 
business,  so  that  a  corporation  purchasing  the  assets  of  another 
corporation  after  the  institution  of  a  creditor's  suit  against  it 
on  an  unliquidated  demand,  issuing  its  stock  in  payment  there- 
for, not  to  the  corporation,  but  to  an  individual  stockholder  of  the 
same,  is  not  a  bona  Me  purchaser,  and  takes  the  property  charged 
with  the  creditor's  right  to  an  equitable  lien  thereon;  but  the 
purchasing  corporation  does  not  become  personally  liable  to  the 
creditor  by  virtue  of  the  transaction. 


Appeal  from  Polk  District  Court, — Hon.  Alfeed  H. 
Mo  Vet,  Judge. 

Friday,  November  20,  1908. 

This  is  a  proceeding  whereby  plaintiff,  a  judgment 
creditor  of  a  corporation  known  as  the  "Des  Moines  Cabi- 
net Company,^'  seeks  to  recover  the  amount  thereof  from 
the  Wells  &  Antes  Undertaking  Company,  and  to  estab- 
lish a  lien  to  the  amount  thereof  against  certain  property 
conveyed  by  the  cabinet  company  to  the  undertaking  com- 
pany. The  trial  court  granted  the  relief  prayed,  and  the 
defendants  Wells  &  Antes  Company  and  Des  Moines  Cabinet 
Company  appeal. — Modified  and  affirmed. 

J.  Z>.  Wallingford  and  Clinton  L.  Nourse,  for  appel- 
lants. 

George  Wambach,  for  appellee. 

Deemer,  J. — ^Plaintiff  recovered  judgment  against  the 
Des  Moines  Cabinet  Company  December  31,  1900,  in  the 
suin  of  $325  for  breach  of  a  contract  of  employment.  The 
cabinet  company  was  a  corporation  organized  under  the 
laws  of  this  State,  and  at  all  times  material  to  our  inquiry 
the  entire  stock  of  the  corporation  was  owned  by  defendant 
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Hartung.  On  tlie  15th  day  of  August,  1900,  and  after 
plaintiff  had  commenced  his  suit  against  the  cabinet  com- 
pany, Hartung,  as  president  of  that  company,  sold  and 
transferred  to  the  Wells  &  Antes  Undertaking  Company, 
also  an  Iowa  corporation,  all  the  assets  of  the  cabinet  com- 
pany, the  consideration  named  being  $3,500.  Instead  of 
cash  Hartung  individually  received  thirty-five  shares  of  .the 
stock  of  the  undertaking  company,  which  he  immediately 
hypothecated  for  his  private  account  Plaintiff,  after  ob- 
taining his  judgment,  caused  execution  to  issue  against  the 
cabinet  company,  which  was  returned  no  property  found. 
He  thereupon  brought  this  suit  in  equity,  alleging  that  when 
the  undertaking  company  purchased  the  property,  it  knew 
of  plaintiff's  claim,  and  with  intent  to  hinder,  delay  and 
defraud  him  it  took  possession  of  all  the  assets  of  the 
cabinet  company,  and  converted  the  same  to  its  own  use 
without  other  consideration  than  the  issuance  of  its  own 
stock  in  payment  therefor;  that  by  reason  of  the  transfer 
the  undertaking  company  became  possessed  of  all  of  the 
assets  of  the  cabinet  company,  leaving  nothing  for  the 
payment  of  its  debts. 

Upon  the  trial  plaintiff  withdrew  all  charges  of  fraud 
and  deceit,  "except  such  fraud  as  may  arise  from  the  trans- 
action between  the  parties  at  law."     As  we  understand  it, 
plaintiff  relies  upon  a  single*  proposition  in 

1.  Corporations:       .  .  i     ,i  .       •       ,i     .  i 

purchase  of      this  casc,   and  this   is   that,   where  one  cor- 

one  by  an-  .ah. 

for^dcbte*^**^  poration  transfers  all  its  assets  to  another 
corporation,  and  thus  practically  ceases  to 
exist  without  having  paid  its  debts,  the  purchasing  corpora- 
tion takes  the  property  subject  to  an  equitable  lien  or 
charge  in  favor  of  the  creditors  of  the  selling  corporation, 
and  this  without  reference  to  the  question  of  actual  fraud. 
If  the  affirmative  of  this  proposition  be  held,  it  must  be 
upon  the  theory  that  the  assets  of  a  corporation  are  in  the 
nature  of  a  trust  fund  for  the  payment  of  its  debts,  and 
that  a  sale  of  the  entire  property  works  a  dissolution  of 
Vol,  140  Ia.— 15 
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the  selling  corporation,  and  justifies  an  accounting  at  the 
suit  of  creditors.  Plaintiff  also  claims  that  under  the  facts 
disclosed  by  this  record  he  became  entitled  to  a  judgment 
against  the  undertaking  company  and  its  successor  in  in- 
terest for  the  amount  of  the  judgment  he  obtained  against 
the  cabinet  company.  The  trial  court  was  evidently  of 
this  opinion,  for  it  rendered  judgment  against  all  the  de- 
fendants personally,  and  also  established  a  lien  to  the 
amount  of  the  judgment  against  the  property  of  the  cabinet 
company  sold  by  Hartung  to  the  undertaking  company,  and 
directed  its  sale  under  special  execution.  Appellants  chal- 
lenge that  part  of  the  decree  rendering  personal  judgment 
against  the  undertaking  company,  the  successor  to  the  as- 
sets of  the  cabinet  company,  and  we  are  constrained  to 
sustain  them  in  this  position.  In  order  to  render  the  pur- 
chasing company  personally  liable  for  the  debts  of  the 
selling  corporation,  it  must  appear  that  (a)  there  be  an 
agreement  to  assume  such  debts;  (b)  the  circumstances  sur- 
rounding the  transaction  must  warrant  a  finding  that  there 
was  a  consolidation  of  the  two  corporations;  or  (c)  that 
the  purchasing  corporation  was  a  mere  continuation  of  the 
selling  corporation;  or  (d)  that  the  transaction  was  fraud- 
ulent in  fact  Baker  v.  Hall,  76  Neb.  88  (107  N.  W.  117, 
111  N.  W.  130,  113  K  W.  267) ;  Sharpies  v.  Harding 
(Neb.),  Ill  K  W.  783  (11  L.  R  A.  (N.  S.)  863) ;  Allen 
V.  Church,  138  Mich.  541  (102  N.  W.  810);  Chase  v. 
Telephone  Co.,  121  Mich.  631  (80  N.  W.  717) ;  Ewing  v: 
Composite  Co.,  169  Mass.  72  (47  N.  E.  241),  and  other 
like  cases.  None  of  these  things  appear  in  this  case,  and 
in  our  opinion  the  court  was  in  error  in  rendering  a  per- 
sonal judgment  against  the  purchasing  corporation. 

Little  is  said  specifically  of  that  part  of  the  decree 
which  establishes  plaintiff's  judgment  against  the  cabinet 
company  as  a  lien  upon  the  property  purchased  by  the 
undertaking  company,  although  we  assume  that  appel- 
lants' counsel  are  adopting  the  same  theories  with  refer- 
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ence  thereto  that  they  urge  against  the  personal  judgment 
a  CoRPo«ATioKs-  ^^  eases  they  cite  do  not  go  to  this  extent, 
Itoref  eqult-*^  however,  although  there  are  some  which  sus- 
abie  liens,  ^^j^^  ^j^^  propositiou  that  the  purchasing  cor- 
poration takes  the  property  free  from  all  debts  or  claims 
against  the  selling, one.  A  great  many  authorities  in  this 
country  hold  to  the  doctrine  that,  if  one  corporation  trans- 
fers all  its  assets  to  another,  and  thus  practically  ceases  to 
exist  without  having  paid  its  debts,  the  purchasing  corpora- 
tion takes  the  property  subject  to  an  equitable  lien  or  charge 
in  favor  of  the  creditors  of  the  selling  corporation.  Some 
courts  announce  a  modified  doctrine  declaring  that  the  prin- 
ciple has  no  application  to  a  sale  made  in  the  usual  course 
of  business,  nor  to  a  bona  fide  sale  for  a  full  consideration 
in  cash  or  its  equivalent.  Although  announcing  in  general 
terms  the  first  proposition,  we  are  probably  committed  to 
the  modified  one  in  Warfield  v.  Marshall  Canning  Co.,  72 
Iowa,  666.  It  has  been  broadly  asserted  by  courts  of  the 
highest  standing  that  the  capital  stock  of  a  corporation  is 
a  fund  for  the  payment  of  its  debts.  "It  is  a  trust  fund 
of  which  the  directors  are  trustees.  .  .  .  The  capital 
stock  paid  in,  and  promised  to  be  paid  in,  is  a  fund  which 
the  trustees  can  not  squander  or  give  away."  Upton  v. 
Tribilcoch,  91  U.  S.  45  (23  L.  Ed.  203).  This  modem 
or  so-called  American  doctrine  has  never  been  recognized 
in  England,  nor  does  it  exist  at  common  law;  and,  while  at 
one  time  quite  generally  adopted  in  this  country,  it  is  now 
believed  to  be  unsupported  to  its  full  extent  by  any  con- 
siderable number  of  courts.  Indeed  the  court  which  first 
announced  it  has  largely  receded  from  its  former  position, 
and  now  says  that  no  trust  in  its  true  sense  exists;  that 
all  that  was  intended  by  the  previous  expressions  was  to 
announce  the  existence  of  an  equitable  right,  which  will  be 
enforced  whenever  a  court  of  equity,  at  the  instance  of  a 
proper  party,  has  taken  possession  of  its  assets.  "It  is 
never  understood  that  there  is  a  specific  lien  or  a  direct 
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trust"  See  Hollins  v.  Iron  Co.,  150  U.  S.  371  (14  Sup. 
Ct.  127,  37  L.  Ed.  1113).  We  have  recently  gone  over 
this  matter  in  the  case  of  State  Trust  Co.  v.  Turner,  111 
Iowa,  664,  and  have  repudiated  the  trust-fund  doctrine  as 
broadly  announced  in  some  of  the  earlier  cases  in  this 
country.  The  creditors  of  a  corporation  in  a  proper  case 
have  an  equitable  right  or  lien  upon  the  assets  of  a  cor- 
poration. But  a  corporation,  like  a  partnership,  may  trans- 
fer its  property  in  good  faith  to  a  bona  fide  purchaser,  and 
such  purchaser  will  hold  it  free  from  the  debts  of  the 
corporation. 

The  statutes  of  this  State,  however,  prohibit  the  diveiv 
sion  of  corporate  funds  to  other  objects  than  those  men- 
tioned in  its  articles  (Code,  section  1621),  and  it  is  a 
well-settled  rule  of  the  common  law  that  the 
^'  sfon'oflwSrts.  stockholders  of  a  corporation  can  not  divide 
its  property  or  assets  among  themselves  with- 
out first  paying  the  corporate  debts.  The  rules  thus  an- 
nounced have  been  stated  very  clearly  in  Mclver  v.  Young 
Hardware  Co.,  144  N.  C.  478  (57  S.  E.  169,  119  Am. 
St.  Rep.  970);  O'Bear  Jewelry  Co.  v.  Volfer,  106  Ala. 
205  (17  South.  525,  28  L.  R.  A.  707,  54  Am.  St.  Rep. 
31) ;  Hospes  v.  Car  Co.,  48  Minn.  174  (50  K  W.  1117, 
15  L.  R  A.  470,  31  Am.  St.  Rep.  637) ;  Cole  v.  Iron  Co., 
133  N.  Y.  164  (30  K  E.  847,  28  Am.  St.  Rep.  615); 
Bartlett  v.  Drew,  57  N.  Y.  687 ;  Morawetz  on  Corporations, 
section  791. 

The  instant  case  seems  to  call  for  a  rather  full  dis- 
cussion of  the  so-called  "trust-fund*'  doctrine,  and  we  have 
perhaps  said  enough  to  indicate  our  view  of  the  matter. 
We  may  conclude  this  branch  of  the  inquiry  by  quoting 
the  following  terse  statement  from  Railroad  Co.  v.  Howard, 
7  Wall.  (U.  S.)  409  (19  L.  Ed.  117):  "Equity  regards 
the  property  of  a  corporation  as  held  in  trust  for  the  pay- 
ment of  the  debts  of  the  corporation,  and  recognizes  the 
right  of  creditors  to  pursue  it  into  whosoever's  possession  it 
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may  be  transferred,  unless  it  has  passed  into  the  hands  of  a 
bona  fide  purchaser."  See,  also,  C,  M.  &  St  P.  R.  R,  v. 
Third  National  Bank,  134  U.  S.  276  (10  Sup.  Ct.  550,  33 
L.  Ed.  900) ;  Vance  v.  McNobb  Coal  &  Coke  Co.,  92  Tenn. 
47  (20  S.  W.  424). 

Going  now  to  the  facts  of  the  case,  it  will  be  observed 
that  the  exact  point  for  decision  is  a  narrow  one.     Plain- 
tiff was  a  creditor  of  the  Des  Moines  Cabinet  Company, 
holding  an  unliquidated  demand  against  it, 
corporate  prop,  which  was  in  suit  whcu  the  cabinet  company 

CTty:  bona  fide  ,,     .  ,  ••  i  . 

Siditort'^iiens.  ^^  asscts  to  the  Undertaking  company* 

The  undertaking  company  acquired  practical- 
ly all  of  the  assets  of  the  cabinet  company  by  purchase, 
and  it  issued  in  payment  therefor  certain  of  its  shares  of 
stock,  not  to  the  cabinet  company  for  proper  distribution, 
but  to  Hartung  individually,  who  immediately  pledged  the 
same  as  security  for  his  individual  debts,  leaving  nothing 
from  which  plaintiff  could  collect  his  judgment^  which  he 
obtained  in  due  course.  The  charge  of  actual  fraud — that 
is,  of  intent  to  hinder,  delay  and  defraud  plaintiff  in  tlic 
collection  of  his  claim — ^has  been  withdrawn,  and  reliance 
is  placed  upon  the  general  doctrine  that  plaintiff,  under 
this  brief  recitation  of  the  facts,  is  entitled  in  equity  to 
enforce  his  judgment  against  the  property  of  the  cabinet 
company  which  was  received,  and  is  still  held,  by  the  under- 
taking company,  on  the  theory  that  he  has  an  equitable 
lien  upon  this  property,  or  that  the  facts  show  a  case  of 
legal  fraud  entitling  him  to  proceed  against  the  property. 
We  do  not  recognize  the  trust-fund  doctrine  to  the  extent 
that  it  has  obtained  in  some  of  the  courts;  but  are  of  opin- 
ion that  corporate  creditors  are  entitled  in  equity  to  the 
payment  of  their  debts  before  any  distribution  of  corporate 
property  is  made  among  the  stockholders,  and  recognize  the 
right  of  a  creditor  of  a  corporation  to  follow  its  assets  or 
property  into  the  hands  of  anyone  who  is  not  a  good-faith 
holder  in  the  ordinary  course  of  business. 
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We  must  also  enforce  our  statute  which  prohibits  the 
diversion  of  corporate  funds  and  the  payment  of  dividends 
not  earned.  So  that,  in  its  last  analysis,  the  question  hero 
is.  Is  the  undertaking  company  and  its  successor  in  interest 
such  a  bona  fide  purchaser  as  that  it  may  hold  the  assets 
of  the  cabinet  company  free  from  the  debts  of  that  corpora- 
tion ?  The  answer  to  this  must  be  in  the  negative,  and  for 
these  among  other  reasons:  It  issued  to  Hartung  individ- 
ually whatever  of  consideration  it  paid  for  the  assets  of  the 
cabinet  company,  knowing  before  it  finally  issued  its  stock 
that  it  was  being  used  by  Hartung  for  his  own  private  ends. 
It  did  not  buy  the  property  in  the  usual  course  of  business. 
On  the  contrary,  it  took  it  over,  and  issued  its  own  stock  in 
payment  therefor,  which  did  not  go  to  the  corporation  from 
which  it  purchased.  That  it  did  not  take  the  property  free 
from  liability  for  corporate  debts  under  such  circumstances 
is  held  by  practically  all  of  the  oases  which  we  have  been 
able  to  find  or  which  have  been  cited  by  counsel.  In 
Thompson  on  Corporations,  section  6547,  it  is  said:  "Where 
one  corporation  transfers  all  its  assets  to  another  corpora- 
tion, and  thus  practically  ceases  to  exist,  without  having 
paid  its  debts,  the  purchasing  corporation  takes  the  prop- 
erty subject  to  an  equitable  lien  or  charge  in  favor  of  the 
creditors  of  the  selling  corporation.  .  .  .  And  while  the 
right  to  follow  a  trust  fund  into  the  hands  of  a  third  party 
depends  upon  the  answer  to  the  inquiry  whether  such  third 
party  took  it  with  knowledge  *of  the  trust,  the  case  being 
one  where  the  trustee  who  transferred  it  to  him  had  a 
power  of  disposition,  yet  in  such  a  case  as  we  are  suppos- 
ing, w^here  one  corporation  transfers  all  its  assets  to  another, 
not  in  the  ordinary  course  of  business,  the  very  circum- 
stances of  the  case  imply  full  knowledge,  on  the  part  of 
the  transferee,  of  all  the  facts  necessary  to  charge  the  prop- 
erty in  his  hands  with  the  debts  of  the  transferrer,  and  the 
case  is  still  clearer  where  the  corporation  receiving  the 
transfer  agrees  to  assume  and  pay  the  debts  of  the  corpora- 
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tion  making  it,  in  which  case,  under  the  principles  of  equity, 
and  under  the  modem  Codes  of  Procedure,  the  creditors 
of  the  transferring  corporation  may  maintain  a  direct  action 
against  the  transferee  corporation  upon  the  contract,  as  a 
contract  made  for  their  benefit."  See,  also.  Cook  on  Cor- 
porations (3d  Ed.)  sections  669,  670;  Ex  parte  Savings 
Bank,  73  S.  C.  393  (53  S.  E.  614,  5  L.  R  A.  (N.  S.)  520), 
and  note;  Allen  v.  Church,  supra;  Mclver  v.  Young  Co., 
144  N.  C.  478  (57  S.  E.  169,  119  Am.  St.  Rep.  970) ; 
Couse  V.  Columbia  Co.  (N.  J.  Ct),  33  Atl.  297;  Owen 
V.  Arvis,  26  N.  J.  Law,  22;  Hibemia  Ins.  Co.  v.  Trans- 
portation Co.  (C.  C),  13  Fed.  516;  Hurd  v.  Lumber  Co., 
167  N.  Y.  89  (60  N.  E.  327);  Cole  v.  Iron  Co.,  133 
N.  Y.  164  (30  PSr.  E.  847,  28  Am.  St  Rep.  615) ;  Orenell 
V.  Gas  Co.  112.  Mich.  70  (70  N.  W.  413) ;  Berry  v.  Rail- 
road Co.,  52  Kan.  774  (36  Pac  724,  39  Am.  St  Rep. 
381);  Vance  v.  Coke  Co.,  92  Tenn.  47  (20  S.  W.  424). 
The  theory  under  which  these  cases  proceed  is  that  the 
purchasing  corporation  is  not  a  good-faith  buyer  for  value, 
in  that  the  transaction  is  an  unusual  one;  and  the  purchas- 
ing company  is  held  to  a  knowledge  that  the  property  it 
buys  is  subject  to  the  payment  of  corporate  debts,  and  the 
buyer  is  not  a  bona  fide  purchaser  for  value.  See,  also, 
Rogers  v.  Land  Co.,  134  N.  Y.  197  (32  K  E.  27).  There 
are  a  very  few  cases  which  hold  to  a  contrary  doctrine, 
as,  for  example,  O'Bear  Co.  v.  Volfer,  106  Ala.  205  (17 
South.  525,  28  L.  R.  A.  707). 

For  appellant  it  is  argued  that  the  plaintiff  should 
have  followed  the  stock  received  by  Hartung.  That  propo- 
sition is  very  satisfactorily  answered  in  Hibemia  Co.  v. 
St.  Louis  Co.  (C.  C.)  13  Fed.  516,  where  it  is  said  that 
a  creditor  in  such  cases  is  not  required  to  run  the  chances 
of  following  and  recovering  the  value  of  the  shares  of  the 
stock  after  they  are  placed  upon  the  market  In  Mclver  v. 
Young,  supra,  this  proposition  is  fully  considered  and  de- 
termined adversely  to  appellants'  contention.     On  account 
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of  the  importance  of  the  questions  presented,  we  have  given 
the  ease  careful  consideration,  and  have  come. to  the  con- 
clusion that,  while  there  is  no  personal  liability  on  the 
part  of  the  undertaking  company  as  successor  in  interest 
to  the  pkintiflf,  yet  it  holds  the  property  received  from 
the  cabinet  company  subject  to  the  payment  of  plaintiffs 
claim,  and  that  the  trial  court  was  right  in  establishing 
a  lien  against  it  and  ordering  a  sale  on  special  execution. 
The  decree  must  be  modified  to  the  extent  indicated;  but, 
as  this  is  of  no  material  benefit  to  the  defendant,  as  the 
property  is  worth  very  mucb.  more  than  plaintiffs  claim, 
we  think  that  the  modification  should  be  without  cost  to 
appellee. 

The  decree  will  be  modified,  and  as  so  modified  will 
stand. 

Modified  and  affirmed. 


Emma  Thompson  v.  A.  A.  Hake,  Appellant 

Libel:  privileged  publication:  malice.    In  an  action  for  libel  actual 

1  malice  must  be  shown  in  connection  with  a  publication  which 
is  conditionally  privileged,  but  such  malice  may  be  proven  by 
the  publication  itself,  when  considered  with  the  facts  and  circum- 
stances promoting  and   surrounding  the  publication. 

Same.     The  fact  that  one  has  no  probable  cause  for  believing  the 

2  truth  of  a  publication  tends  to  show  actual  malice  and  will  war- 
rant that  conclusion. 

Same:  instruction.     Where  it  is  not  claimed  that  a  publication  is 

3  absolutely  privileged  but  it  is  conceded  to  be  so  conditionally, 
and  the  jury  is  required  to  find  actual  malice,  the  truth  of  the 
charge  not  being  pleaded,  an  instruction  that  the  publication  is 
a  libel  unless  privileged  is  proper. 

Same:   exemplary  damages.     Where   there   is  evidence   tending  to 

4  show  actual  damage  and  malice  an  instruction  authorizing  the 
finding  of  exemplary  damages,  providing  actual  damages  are 
found,  is  proper. 
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Malice:  evidence.    The  unwarranted  statement  in  an  application  for 
5    the  appointment  of  a  guardian,  that  the  person   for  whom  the 
appointment  is  sought  is  an  habitual  drunkard,  is  sufficient  evi- 
dence of  malice  in  publishing  the  statement  to  take  the  case  to  the 
jury. 


Appeal  from  Winnebago  District  Court. — Hon.  Clifford 
P.  Smith,  Judge. 

Fbiday,  Novembeb  20,  1908. 

Suit  to  recover  damages  for  libel.  There  was  a 
verdict  and  judgment  for  the  plaintiflf  for  $25,  and  the 
defendant  appeals. — Affirmed 

Oliver  Gordon  and  G.  H.  Belsheim,  for  appellant. 

L.  A.  Jensen  J  for  appellee. 

Shekwin,  J. — The  appellant  instituted  proceedings 
for  the  appointment  of  a  guardian  for  the  plaintiflf,  and 
verified  a  petition  in  said  proceedings  charging  her  with 
being  an  habitual  drunkard.  A  temporary  guardian  of 
her  property  was  thereupon  appointed,  but  the  case  was 
soon  thereafter  dismissed  by  the  plaintiff  therein,  and  the 
temporary  guardian  was  discharged.  This  suit  is  to  re- 
cover damages  for  the  publication  of  the  charge  that  the 
plaintiflf  herein  was  at  the  time  an  habitual  drunkard. 

The  tri^l  court  charged  the  jury  that  the  publication 
was  conditionally  privileged,  and  that  the  burden  of  proof 
was  upon  the  plaintiflf  to  show  actual  malice  in  the  pub- 
lication. The  appellant  complains  of  an 
legcd'pubUca-  iustructiou  which  directed  the  jury  that, 
if  the  defendant  made  and  nmde  public  the 
statement  that  the  plaintiflf  was  an  habitual  drunkard  with- 
out malice,  he  was  not  liable,  even  if  he  had  no  probable 
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cause  for  believing  it  to  be  true;  and  then  said:  "The 
fact  that  he  did  so  would  tend  to  prove  that  he  v^as 
actuated  by  malice,  and  that  fact  alone  would  warrant 
the  conclusion,  but  would  not  necessarily  require  the  con- 
clusion, that  he  was  actuated, by  malice  when  he  made 
and  made  public  the  statement  that  the  plaintiff  was  an 
habitual  drunkard."  The  appellant's  exact  contention  is 
that  the  record  fails  to  disclose  any  extrinsic  malice,  and 
that  there  is  no  intrinsic  malice  apparent  in  the  publica- 
tion itself.  We  have  held  in  numerous  cases  that,  while 
actual  nialice  must  be  shown  by  the  plaintiff,  where  the 
publication  is  conditionally  privileged,  such  malice  may  be 
proven  by  the  publication  itself  when  considered  in  con- 
nection with  the  facts  and  circumstances  prompting  and 
surrounding  the  publication.  Morse  v.  Printing  Co.,  124 
Iowa,  707 ;  Cherry  v.  Des  Moines  Leader,  114  Iowa,  298 ; 
Nichols  V.  Eaton,  110  Iowa,  509. 

In  cases  where  it  is  sought  to  prove  malice  by  the 
publication  itself,  the  real  question  is:  Did  the  defend- 
ant honestly  believe  what  he  said?  And  whether  he  did 
or  not  depends  upon  the  facts  and  circum- 
stances disclosed  by  the  evidence.  If  the 
•facts,  as  they  appeared  to  the  defendant's  mind  at  the 
time  of  the  publication,  warranted  the  statement  made 
by  him,  the  jury  would  necessarily  be  bound  to  find  that 
he  had  acted  honestly.  But,  on  the  other  hand,  if  he  did 
not  honestly  believe  the  facts  published  to  be  true,  no 
claim  of  privilege  would  be  a  protection  to  him.  A  man 
who  knowingly  makes  a  false  charge  can  not  take  ad- 
vantage of  a  privilege,  and,  if  he  had  no  reasonable  cause 
for  believing  the  statement  to  be  true,  it  would  amount 
in  legal  contemplation  to  a  wanton  statement  or  a  state- 
ment made  without  knowing  or  caring  whether  it  was  true 
or  malicious,  and  such  recklessness  and  disr^ard  of  the 
rights  of  others  is  considered  in  law  as  malicious  as  de- 
liberate  falsehood.      The   instruction   under   consideration, 
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when  properly  analyzed,  did  no  more  in  our  judgment 
than  to  announce  to  the  jury  in  somewhat  different  lan- 
guage the  principle  we  have  just  referred  to.  The  jury 
was  therein  told  in  effect  that,  if  the  defendant  had  no 
probable  cause  for  believing  the  publication  to  be  true, 
that  fact  would  tend  to  prove  that  he  was  actuated  by 
malice,  and  would  warrant  the  conclusion  that  there  was 
malice  in  the  publication. 

The  appellant  also  complains  of  a  part  of  instruction 
two  given  by  the  court  The  court  therein  stated  that  the 
statement  made  and  published  by  the  defendant  that  the 

3,  Same:  plaintiff   was   an   habitual  'drunkard   was    a 
•  instruction.       jj|j^|^  ^^^^^  j^  ^^^  privileged.     There  was 

no  error  in  the  instruction.  It  is  not  claimed  that  the 
publication  was  absolutely  privileged,  but  it  was  conceded 
on  all  hands  that  the  publication  was  conditionally  privi- 
leged, and  the  court  so  instructed;  and  the  jury  was  then 
further  told,  as  we  have  heretofore  said,  that  the  plaintiff 
could  not  recover  unless  there  was  actual  malice,  whether 
the  defendant  had  reasonable  cause  for  believing  the  mat- 
ter to  be  true  or  not  Furthermore,  the  truth  of  the  charge 
was  not  pleaded,  and  hence  there  was  no  issue  of  that 
kind  on  which  the  court  was  required  to  instruct 

The  appellant  also  complains  because  the  instructions 

authorized   the   jury   to   find   exemplary   damages   in   case 

actual  damage  was  found.     There  was  no  error  in   this. 

There  was  evidence  tending  to  show  actual 

4.  Same: 


piary         damage  and  tending  to  show  malice,  and  the 
jury  was  therefore  properly  directed  on  the 
subject  of  exemplary  damages. 

The  appellant  finally  contends  that  there  was  not 
sufficient  evidence  of  malice  to  take  the  case  to  the  jury; 
but  with  this  contention  we  find  ourselves  unable  to  agree. 
s.  Malice:  ^^  ^^  quitc  couclusivcly  showu  that  the  facts 

evidence.  relied  upon  by  the  defendant  in  making  his 

charge  that  the  plaintiff  was  an  habitual  drunkard  did  not 
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warrant  that  conclusion;  in  other  words,  in  making  the 
accusation  that  she  was  an  habitual  drunkard,  he  went 
way  beyond  what  the  facts  known  to  him  at  the  time  war- 
ranted, and  this  the  jury  was  authorized  to  consider  in 
determining  the  question  of  malice  in  connection  with 
the  language  of  the  publication  itself. 

We  reach  the  conclusion  that  there  is  no  error  in  the 
record,  and  that  the  judgment  should  be  affirmed. 


F.  L.  SiEBEETs,  Appellee,  v.  H.  E.  Sp angler,  Appellant. 

Contract  for  services:  collateral  agreements:  parol  proof.  Where 

1  that  part  of  an  agreement  reduced  to  writing  expressly  recog- 
nizes other  oral  understandings  between  the  parties  with  refer- 
ence to  the  subject  matter  had  prior  to  making  the  writing, 
oral  evidence  is  admissible  to  show  the  substance  of  the  con- 
versation, even  though  the  writing  is  not  formally  offered. 

Same:  instruction:  conformity  to  proof.     In  a  suit  on  a  contract 

2  for  services  providing  that  if  plaintiff  should  derive  any  income 
from  another  specified  source,  the  same  should  be  credited  on 
the  contract  as  a  part  of  his  salary,  failure  to  submit  that 
question  was  not  erroneous,  where  there  was  no  claim  or  proof 
that  any  income  was  so  received  by  plaintiff. 

Same:  football  season:  judiqal  notice:  damages:  interest.     The 

3  compensation  due  one  for  services  rendered  during  the  football 
season  becomes  due,  in  the  absence  of  a  fixed  time  in  the 
agreement,  at  the  close  of  the  season,  and  the  court  will  take 
notice  as  a  matter  of  common  observation  that  the  season  ends 
with  Thanksgiving  day;  so  that  an  instruction  authorizing  a 
recovery  of  interest  on  the  sum  found  due  plaintiff  from  Decem- 
ber I  was  not  erroneous  because  arbitrarily  fixing  that  date  as 
the  time  when  interest  would  begin  to  accrue. 

Appeal  from  Johnson  District  Court. — ^Hon.  O.  A,  Bying- 

TON,  Judge. 

Fbiday,  Novembeb  20,  1908. 

Action   to   recover   for   services    rendered   under   an 
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alleged  contract  with   the   defendant.      Verdict   and  judg- 
ment for  plaintiff  and  defendant  appeals. — Affirmed. 

F.  C.  Byers,  for  appellant 

F.  L.  Stevens  and  Holbert  &  Kimball,  for  appellee. 

Weaveb,  J. — ^On  May  12.,  1903,  the  defendant;  an- 
ticipating an  election  to  the  position  of  manager  or  direc- 
tor of  athletics  in  the  Iowa  State  University,  had  a  con- 
versation with  the  plaintiff  concerning  the  employment  of 
the  latter  as  his  assistant  in  managing  the  University  foot- 
ball team,  and  the  nature  of  the  duties  to  be  performed 
in  that  position.  This  interview  resulted  in  a  writing, 
executed  by  the  defendant  to  the  plaintiff,  in  the  following 
form:  "I  hereby  agree  to  pay  F.  L.  Sieberts  $175  to 
assist  me  in  managing  the  football  team  of  the  State  Uni- 
versity of  Iowa  during  the  football  season  of  1903,  in 
case  I  am  elected  and  accept  the  general  management  of 
the  athletics  of  the  State  University  of  Iowa.  The  work 
of  assisting  to  be  along  the  line  of  our  talk  this  evening. 
If,  in  case  F.  L.  Sieberts  is  elected  coach  of  any  team  of 
the  University  one-half  of  that  salary  is  to  be  applied  upon 
this  agreement.  [Signed]  II.  E.  Spangler."  This  action 
is  based  upon  the  agreement  thus  made,  and  upon  the 
allegation  that  the  services  thus  demanded  were  rendered 
by  the  plaintiff.  The  answer  of  the  defendant  consists  of 
a  general  denial  alone.  On  the  trial  there  was  no  attempt 
to  deny  the  making  of  the  writing,  but  there  was  a  con- 
troversy over  the  nature  and  extent  of  the  services  con- 
templated by  the  agreement,  and  whether  they  were  in 
fact  performed.  Each  of  the  disputed  propositions  was 
submitted  to  the  jury  for  a  special  finding,  and  each  was 
found  against  the  defendant.  A  general  verdict  was  also 
returned  in  favor  of  plaintiff  for  $175,  with  interest  from 
December  1,  1903. 
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I.  Appellant  denies  the  sufficiency  of  the  evidence 
to  sustain  a  verdict  because,  says  counsel,  the  action  was 
based  upon  a  written  contract  which  was  not  proved  or 
'*  mrvkk:  col-    submitted   to   the   jury,    and   the   court   im- 

mSltfi^waT     properly    admitted    parol    evidence    of    the 
same!  **'  agreement.     It  is  incorrect  to  say  that  the 

plaintiff  sues  upon  a  written  contract  The  most  that  can 
be  "said  is  that  the  contract  pleaded  by  plaintiff  embraces 
and  includes  certain  written  terms,  but  these  terms  ex- 
pressly recognize  the  existence  of  certain  other  oral  stipu- 
lations or  understandings  not  embodied  therein,  and  it  was 
entirely  competent  for  plaintiff  to  prove  them.  The  au- 
thorities cited  by  defendant  to  the  effect  that,  where  the 
consideration  is  clearly  expressed  in  a  written  contract^  it 
can  not  be  varied  by  parol  testimony  are  not  in  point.  In 
this  case  the  services  to  be  rendered  are  not  stated  in  the 
writing,  but  reference  is  had  to  a  conversation  or  talk 
had  between  the  parties  prior  to  the  making  of  the  paper. 
This  reference  made  it  proper  for  the  court  to  admit  parol 
testimony  as  to  the  matter  and  substance  of  such  conversa- 
tion. The  fact  that  the  paper  itself  was  not  formally 
offered  in  evidence  is  immaterial.  Though  formally  denied 
by  the  answer,  its  terms  were  admitted  by  the  defendant 
on  the  trial.  Moreover  it  was  treated  by  both  parties  as 
being  in  evidence,  and  defendant's  objection  thereto  is 
made  for  the  first  time  in  this  court 

II.  Error  is  alleged  because  the  court,  m  stating  the 
issues  to  the  jury,  did  not  mention  the  stipulation  by 
which   plaintiff  was   to  credit   upon   this   contract   a   part 

of  his  salary  in  case  he  should  be  elected 
''  Uon^confo^m-   coach.      There    is   no    claim    or   proof   that 

he  was  elected  or  received  a  salary  from 
such  a  source  during  the  season  in  question,  and  the  court 
did  not  err  in  omitting  to  submit  that  issue. 

III.  The  court  instructed  the  jury  that,  if  the  plain- 
tiff was  found  entitled  to  their  verdict,  he  would  be  en- 
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titled  to  recover  the  agreed  compensation,  with  6  percent 
interest  from  December  1,  1903.  This  is 
^  sttlonr^idi-  Said  to  be  erroneous  because  the  contract 
damages:  *  fixcd  no  time  for  the  payment  of  the  agreed 
sum,  and  therefore  the  court  could  not  ar- 
bitrarily name  the  date  at  which  interest  could  begin  to 
accrue.  It  is  true  the  contract  is  silent  as  to  the  date  of 
payment,  but  it  is  an  elementary  proposition  that  under 
such  circumstances  the  agreed  compensation  will  become 
due  not  later  than  the  close  of  the  term  of  service.  Plain- 
tifiPs  employment  was  for  the  "football  season"  of  190.*]. 
The  testimony,  while  not  specifically  directed  to  that  ques- 
tion, all  tends  to  show  that  the  season  spoken  of  was  con-,^ 
fined  to  the  autumn  mondis  of  that  year.  Indeed  we  think 
it  a  matter  of  common  observation,  of  which  the  court 
may  take  notice,  that^  while  the  remainder  of  theyear  ia 

OUr^  great   J^me^'^^i     ingHtiUinTig    nf    lAnming    may    bfi    rc- 

ligi2H?ly_^?I2-^—  JQ  the  study_jQf_f£>otball,  the  "season^^ 
proper,  in  which  academic  inyesti^tiongivea  place,  to  the 
applied  s^^^n^e,  hpging  with  tliA  <\r?it  frofftfi  flTid  ends  _Yeryy 
appropriately  with,  the  day  of  general  thanksgiving.  Tlie 
Testimony  on  both  sides  shows  that  a  demand  by  plain- 
tiff upon  defendant  was  made  at  the  close  of  the  season. 
Whatever  he  was  entitled  to  receive  was  then  due,  and 
interest  thereon  would  begin  to  accrue.  There'  was  no 
error  in  the  instruction. 

Other  propositions  have  been  argued,  but  they  are 
controlled  by  the  conclusions  already  announced,  or  if 
errors  are  shown,  they  are  not  of  a  prejudicial  nature. 
The  only  debatable  questions  in  the  case  are  those  of  fact, 
and  upon  these  the  verdict  of  the  jury  is  finaL 

The  judgment  of  the  district  court  is  affirmed. 
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nS  ^6  ^*    ^*    FuRBUSH,    Appellee,    v.    Consolidated    Patrons' 

OF  The  Farmers  Mutual  Insurance  Company 
Appellant 

Insurance:  assignment  of  policy:  forfeiture:  waiver.     Where  the 

1  owner  of  an  insured  building  has  notified  the  company  of  a 
transfer  of  the  property,  and  obtained  permission  and  the  ap- 
proval of  its  secretary  to  an  assignment  of  the  policy  to  the 
vendee,  there  is  a  waiver  of  further  compliance  with  the  rules 
of  the  company  regarding  assignments,  and  the  company  cannot 
insist  upon  a  forfeiture  because  its  secretary  had  failed  to  enter 
the  transfer  upon  its  books. 

Same:  increased  hazard.     Where  the  insured  informed  the  secre- 

2  tary  of  the  company  that  he  was  going  to  put  in  an  acetylene  gas 
plant  in  his  house,  in  process  of  construction,  and  was  informed 
that  it  would  make  no  difference  with  the  insurance,  and  relying 
upon  such  statement  put  the  plant  in  according  to  his  original 
plan,  and  it  was  in  the  house  at  the  time  of  a  sale  of  the 
property  to  the  secretary's  knowledge  at  the  time  he  consented 
to  an  assignment  of  the  policy,  the  company  was  thereafter 
estopped  to  claim  the  policy  void  because  of  an  increased  hazard 
on  account  of  the  plant 

Insurance:  fire  defined:  explosion  of  gas.     A  Hre  may  be  either 

3  by  slow  or  rapid  combustion,  and  where  it  results  from  an  ex- 
plosion of  acetylene  gas  it  is  a  fire  within  the  meaning  of  a 
policy  stipulating  for  indemnity  against  loss  by  fire,  there  being 
no  exception  of  explosives. 

Appeal  from  Buchanan  District  Court. — ^Hon.  Franklin 
C.  Platt,  Judge. 

Saturday,   November   21,   1908. 

Suit  in  equity  upon  a  policy  of  fire  insurance.  Dcr 
fendant  denied  liability  to  plaintiff,  who  is  an  assignee 
of  the  policy,  pleaded  that  the  loss  was  not  due  to  fire; 
increase  of  hazard,   and  violation  of  the  by-laws  of  the 
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company.      Trial   to   the   court.      Judgment   for   plaintiff, 
and  defendant  appeals. — Affirmed. 

E.  E.  Hastier,  for  appellant 

Springer  &  Smith  and  fl*.  C.  Chappell,  for  appellee. 

Deemeb,  J. — Defendant  is  a  farmers'  mutual  fire 
insurance  company,  organized  under  the  provisions  of 
sections  1759-1767,  chapter  5,'  title  9,  of  the  Code,  and 
as  such  it  issued  the  policy  in  suit,  August  18,  1902,  to 
one  C.  W.  Bland  covering  a  frame  farm  dwelling  with 
porches,  etc  The  premises  upon  which  the  dwelling  stood 
were  sold  by  Bland  to  plaintiff  some  time  in  the  year 
1905,  and  on  March  11th  Bland  made  the  following  in- 
dorsement on  the  back  of  the  policy:  "Dated  March  11, 
1905.  Secretary  Buchanan  County  Mutual  Fire  Insur- 
ance Company — Sir:  I  hereby  transfer  the  within  policy 
to  F.  C.  Furbush.  I  am,  sir,  yours,  C.  W.  Bland.''  The 
property  insured  was  destroyed  in  the  manner  hereinafter 
stated,  on  or  about  March  18,  1905,  and  on  April  1st  of 
that  year  the  secretary  of  the  company  wrote  under  the 
assignment  the  following:  "Approved  April  1,  1905. 
Wm.  Decker,  Secy."  One  of  defendant's  by-laws  reads 
as  follows:  "In  case  of  transfer  of  property,  the  policy 
of  insurance  may  be  transferred  with  the  property  sold, 
if  the  parties  so  desire.  In  all  cases  this  shall  be  done 
in  writing,  and  the  party  purchasing  assuming  all  the 
privileges,  duties  and  responsibilities  of  the  retiring  mem- 
ber, and  the  secretary  shall  enter  the  transaction  on  the 
books  of  the  company."  March  7,  1905,  Bland  wrote 
the  company  as  follows:  "Walker,  Iowa.  Mr.  Decker — 
Dear  Sir:  I  have  sold  my  farm  to  F.  C.  Furbush.  He 
wants  me  to  transfer  my  insurance  to  him.  Will  it  be 
all  right?  If  so,  transfer  it  to  him.  Yours  truly,  C. 
W.  Bland.     P.   S.     Please  answer  and  oblige."     To  this 

VcM-.  140  Ia.— 16 
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the  secretary  responded  as  follows:  "Independence,  Iowa, 
March  10,  1905.  C.  W.  Bland,  Walker,  Iowa.— Dear  Sir: 
Mr.  Fnrbush  was  here,  and  understood  that  you  would 
transfer  the  insurance  to  him.  It  will  be  all  right.  Mu- 
tually yours,  William  Decker."  The  assignment  itself 
was  never  presented  to  the  defendant  company,  and  its 
books  did  not  show  a  transfer  to  plaintiff.  After  proofs 
of  loss  were  made,  defendant  refused  to  pay  because  the 
policy  had  not  been  transferred  to  plaintiff,  because  he  had 
no  permit  to  establish  a  gas  plant,  and  because  his  loss 
was  due  to  an  explosion,  and  not  to  fire.  Section  9  of 
defendant's  by-laws  reads  as  follows:  "If  now,  or  here- 
after, there  may  be  other  insurance  on  any  property  here- 
by insured;  or  if  the  premises  described  in  this  policy 
be  or  become  vacant,  unoccupied  or  uninhabited  for  more 
than  ten  consecutive  days;  or  if  the  risk  be  increased  by 
any  means  within  the  knowledge  of  the  assured;  or  if 
interest  of  the  assured  be  or  become  other  than  the  entire, 
unconditional  and  sole  ownership  of  the  property;  or  if 
this  policy  be  assigned,  then  and  in  every  such  case,  this 
policy  shall  be  void  unless  otherwise  provided  by  agree- 
ment and  indorsed  hereon  by  the  secretary  of  the  company. 
Provided,  however,  that  no  permit  shall  be  given  for  a 
building  to  remain  vacant  for  a  longer  period  than  thirty 
days." 

It  appears  from  the  testimony  that  in  November, 
1902,  Bland  put  an  acetylene  gas  plant  in  his  house,  and 
that  the  house  was  injured  or  destroyed  by  reason  of  the 
escape  of  gas  from  this  plant  either  into  the  cellar  or 
a  room,  or  rooms,  of  the  house.  The  testimony  as  to  the 
manner  of  the  loss  is  briefly  as  follows :  On  the  evening  of 
March  18,  1905,  two  of  plaintiff's  children  went  into  the 
cellar  of  the  house  to  fill  the  generating  machine  with 
water  and  carbide.  They  had  no  light  with  them,  but 
there  was  a  light  burning  in  one  of  the  rooms  on  the  first 
floor.     About  the  time  the  generator  was  filled  plaintiff's 
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wife,  who  was  on  the  first  floor  with  some  of  her  children, 
smelled  gas,  and  one  of  the  children  struck  a  match  for 
the  purpose  of  lighting  a  lamp  to  take  some  of  the  other 
children  to  bed.  As  she  lighted  the  match,  there  was  a 
flash  of  light  aU  over  the  house,  then  a  report,  and  almost 
immediately  the  plastering  began  to  fall.  The  hired  man 
opened  an  outside  door  as  the  flash  came,  and  this  seemed 
to  light  up  the  "whole  out  of  doors."  The  flames  ran  into 
the  cellar,  and  immediately  after  the  explosion  some  of 
the  furniture  was  found  to  be  on  fire,  as  also  were  the 
studdings  and  rafters,  but  these  fires  were  extinguished. 
It  is  shown  by  the  testimony  that  gas  generated  by  carbide 
will  not  explode  save  as  it  is  ignited  by  fire.  In  other 
words,  that  it  does  not  explode  from  chemical  action.  De- 
fendant contends  that  the  establishment  of  the  acetylene 
plant  increased  the  hazard;  that  this  was  not  assented  to 
by  it;  that  the  loss  was  due  to  an  explosion,  and  not  to 
fire;  and  that  it  was  not  covered  by  the  policy.  The 
policy  indemnifies  against  loss  or  damage  by  fife,  and 
there  are  no  exceptions  contained  thereon. 

I.  There  can  be  no  doubt  under  the  testimony  that 
the  provisions  of  the  by-laws  with  reference  to  the  assign- 
ment of  the  policy,   and  to  the  increase  of  hazard  after 

1.  Insurance:  the   policy  WaS  IsSUcd,   WCrC   UOt   Strictly  corn- 

policy:  for-        plied  with,  but  plaintiflF  relies  upon  a  waiver 

feiture:  -        i  .   .  -r%    i-       i  i 

waiver.  of    theso    provisious.       Defendant    contends 

that  there  can  not  be  a  waiver  by  an  agent  or  officer  of 
the  company,  for  the  reason  that  its  character  is  such  that 
waiver  is  not  permissible;  and  its  counsel  cites  Brewer  v, 
Chelsea  Co.,  14  Gray  (Mass.)  203,  in  support  of  the 
contention.  This  proposition  even  if  adopted  by  us,  would 
not  be  controlling  here,  for  the  reason  that  the  company 
itself  through  its  by-laws  provided  for  assignments  of  its 
policies  and  for  increases  of  hazard,  and  the  only  limita- 
tions were  upon  the  methods  whereby  these  might  be  ac- 
complished.    Going  now  to  the  matter  of  the  assignment 
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of  the  policy,  the  testimony  shows,  in  addition  to  the  facts 
already  recited,  that  when  Bland  sold  his  property  to 
plaintiff  he,  or  some  one  on  his  behalf,  telephoned  that 
fact  to  defendant's  secretary,  and  notified  him  that  the 
policy  of  insurance  would  be  assigned.  He  also  asked  if 
the  transfer  would  stand,  and  was  informed  that  it  would, 
but  that  plaintiff  should  hand  in  or  send  the  policy  back 
after  he  (plaintiff)  had  returned  from  a  trip  he  was 
about  to  make  to  Illinois.  Plaintiff  also  went  to  the  secre- 
tary's office,  and  was  told  the  same  thing.  Then  follow- 
ed the  correspondence  already  recited.  On  April  1st, 
but  after  the  loss,  it  is  true,  plaintiff  took  the  policy  to 
the  defendant's  secretary,  and  he,  the  secretary,  made 
the  approval  indorsement  thereon.  It  also  appears  that 
on  February  21,  1905,  defendant's  secretary,  after  being 
informed  of  the  transfer,  wrote  on  Bland's  application  for 
insurance  the  following:  "Notice  of  transfer  to  Frank  C. 
Furbush  February  21,  1905."  It  thus  appears  that  both 
plaintiff  and  Bland  did  all  they  could  with  reference  to  the 
assignment,  and  that  defendant's  secretary  wrote,  saying 
this  was  all  right.  Notice  of  the  transfer  was  written 
upon  the  original  application,  and  finally  an  approval  was 
indorsed  upon  the  policy  itself.  There  was  nothing  more 
which  either  Bland  or  plaintiff  could  do;  and,  as  the  in- 
dorsement upon  the  books  of  the  company  was  to  be  made 
by  the  secretary,  and  for  its  benefit,  plaintiff  should  not  be 
defeated  by  the  failure  of  that  officer  to  perform  his  duty. 
There  was  a  waiver  of  the  requirement  in  any  event,  even 
were  the  assignment  not  in  the  exact  form  required  by  the 
by-laws. 

As  to  the  increase  of  hazard,  the  testimony  shows 
that  when  the  insurance  was  written.  Bland  was  building 
his  house;  that  he  informed  defendant's  secretary  that 
2.  Same:  in-  ^®  ^^^  g^^^g  ^  P^t  ^^  acctylcno  plant  in 

•    crcasid  hazard,    ^j^^    j^^^^^^    ^^^    ^^j^^^    ^^^    jf    jj.    ^^^j^    ^^^^ 

any  difference  as  to  his  insurance.     The  secretary  informed 
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him  that  it  would  not,  and  so  he  put  in  his  house  as  he 
had  originally  contemplated  doing.  Bland  contemplated 
putting  in  this  plant  when  he  took  out  his  policy,  and  it 
was  put  in  according  to  the  original  plan,  being  installed 
within  three  months  from  the  time  the  policy  was  written. 
It  was  in  the  house  when  defendant  consented  to  the  as- 
signment of  the  policy,  and  this  was  known  to  defendant's 
secretary.  Plaintiff  believed  the  assignment  of  the  poli- 
cy to  him  was  valid,  and  defendant  knew  of  facts  avoid- 
ing the  same  when  it  consented  to  the  assignment,  and, 
instead  of  informing  plaintiff  that  the  policy  was  not  good 
because  of  the  installment  of  the  gas  plant,  led  plaintiff 
to  believe  that  it  was  good,  and  thus  prevented  him  from 
taking  out  other  insurance.  In  these  circumstances  there 
was  a  clear  waiver  of  any  breach  of  conditions,  and  an 
estoppel  on  the  part  of  the  company  to  plead  this  in  de- 
fense to  an  action  on  the  policy.  Ellis  v.  Ins.  Co.,  64 
Iowa,  507;  Continental  Ins.  Co.  ^.  Mun/ns,  120  Ind.  33; 
Bullmann  v.  Ins.  Co.,  159  Mass.  122.  Moreover,  the  tes- 
timony as  to  increase  of  hazard  is  very  unsatisfactory,  and 
the  trial  court  might  well  have  found  that  no  increase  of 
hazard  had  been  established. 

II.  The  principal  point  in  the  case  is  that  the  loss 
was  not  occasioned  by  fire,  but  was  due  to  an  explosion 
which  was  not  covered  by  the  policy.     The  policy  contains 

Insurance-        ^^   cxccptions   whatever   as   did   the   one   in 
^   SlltoHf      ^^^«^    ^-    ^^^^    C'o.,    119    Iowa,    555,    and 

•"•  other   like   cases   relied   upon   by   appellant. 

A  fire  may  be  both  a  burning  by  slow,  and  a  burning  by 
rapid,  combustion,  and  if  the  insurance  company  makes 
no  distinction  between  them  in  its  policy,  either  is  cov- 
ered by  a  stipulation  for  indemnity  for  loss  by  fire.  This 
is  the  distinguishing  feature  between  this  and  the  Vorse 
case,  ftnd  is  the  one  generally  recognized  by  the  authori- 
ties. Briggs  v.  Ins.  Co.,  53  N.  Y.  446;  Renshaw  v.  Ins. 
Co.,  103  Mo.  595  (15  S.  W.  945,  23  Am.  St,  Rep.  904) ; 
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Wausau  Co.  v.  Ins.  Co.,  123  Wis.  635  (101  N.  W.  1101); 
See,  also,  Heuer  v.  Ins.  Co.,  144  111.  393  (33  N.  E.  411, 
19  L.  E.  A.  594);  Mitchell  v.  Ins.  Co.,  183  U.  S.  42 
(22  Sup.  Ct.  22,  46  L.  Ed.  74);  Scripture  v.  Ins.  Co., 
10  Gush.  (Mass.)  356  (57  Am.  Dec.  111).  That  an  ex- 
plosion such  as  occurred  in  this  case  is  a  fire  within  the 
meaning  of  the  policy  in  suit  is  well  sustained  by  the 
authorities  already  cited,  and  no  ease  has  been  called  to 
our  attention  holding  otherwise,  save  where  there  is  a 
clause  in  the  policy  absolving  the  company  from  liability 
for  explosions.  In  such  cases  fire  and  explosion  are  differ- 
entiated, and  in  such  instances  it  is  manifest  that  an  ex- 
plosion and  a  fire  can  not  mean  the  same  thing.  In  view 
of  our  discussion  of  this  matter  in  the  Vorse  case,  and 
of  what  is  said  in  the  cases  above  cited,  nothing  would  be 
gained  from  further  amplification  of  the  matter.  The  dam- 
age in  this  case  was  clearly  occasioned  by  fire,  although  the 
building  was  not  consumed  thereby.  The  explosion  was  not 
due  to  chemical  action,  but  to  fire,  and  we  think  the  loss 
or  damage  was  by  fire  within  the  meaning  of  the  policy 
in  suit. 

The  decree  of  the   district  court  is  right,   and  it  is 
affirmed. 


David  Lizee  v.  Daniel  Clubine  et  al.,  Appellants. 

Quieting  title:  boundary:  adverse  possession:  evidence.  Where  one 
party  to  an  action  to  quiet  title  to  a  strip  of  land  sold  from 
certain  lots  has  shown  by  a  preponderance  of  the  evidence  that 
the  boundary  of  the  adjacent  lot  was  a  fixed  line,  and  was  also 
the  boundary  of  the  lots  from  which  the  strip  was  sold  prior 
to  its  conveyance,  he  has  established  the  line  from  which  the 
strip  sold  is  to  be  measured,  and  the  other  party  in  seeking 
to  show  a  different  boundary  by  acquiescence  and  adverse 
possession  must  establish  the  facts  upon  which  he  relies  by 
a  preponderance  of  the  evidence.  Evidence  held  insufficient 
to  show  title  by  adverse  possession  to  a  boundary  claimed  by 
acquiescence. 
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Appeal  from  Buchanan  District  Court, — ^Hon.  A.  S. 
Blair,   Judge. 

Saturday,   November   21,   1908. 

Action  to  quiet  title  to  a  strip  of  land  within  the 
limits  of  the  original  plat  of  the  town  of  Jessup.  There 
was  a  decree  for  plaintiff,  and  defendants  appeal. — 
Afjirmed. 

C.  J.  Rudolph,  for  appellants. 

C.  M.  Young  and  Ellis  E.  Wilson,  for  appellee. 

McClain,  J. — ^Plaintiff,  on  whose  death  pending  the 
appeal  his  administrator  has  been  substituted,  brought  this 
action  to  have  determined  the  title  to  a  ten-foot  strip  off 
the  east  end  of  lots  17  and  24  of  Merrill's  subdivision  in 
the  original  plat  of  the  town  of  Jessup,  which  lots  as 
platted  abut  at  their  east  end  on  the  lot  owned  by  defend- 
ant described  as  lot  136  of  the  original  plat  of  Jessup. 
The  defendants  are  Daniel  Clubine  and  his  wife,  the 
legal  title  of  lot  136  being  in  his  wife,  but  as  the  husband 
seems  to  have  managed  the  property  and  to  have  been  the 
principal  witness  in  the  case,  it  will  be  more  convenient 
to  treat  him  as  defendant 

There  is  no  question  between  the  parties  as  to  the 
ownership  by  defendant  of  lot  136  and  the  east  ten  feet 
of  lots  17  and  24  of  Merrill's  subdivision.  The  sole  con- 
troversy is  as  to  the  west  boundary  line  of  lot  136  from 
which  to  measure  the  ten-foot  strip  described  as  the  east 
ten  feet  of  lots  17  and  24  purchased  by  defendant  from 
plaintiff's  grantor.  Defendant  purchased  lot  136  and  went 
into  possession  thereof  in  1866,  and  has  resided  thereon 
continuously  ever  since.  From  about  that  time  until  the 
present  there  has  been  a  fence  continuously  maintained 
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by  defendant  and  the  owner  of  the  lots  now  belonging  to 
plaintiff  which  runs  north  and  south  about  twelve  feet 
west  of  defendant's  house.  In  1894  defendant  purchased 
from  the  then  owner  ten  feet  off  the  east  end  of  the  two 
lots  abutting  upon  his  lot  to  the  west,  and  about  two  years 
before  the  institution  of  this  suit,  by  moving  his  fence  over 
to  the  westward,  asserted  in  a  tangible  and  permanent 
way  a  right  to  a  strip  of  land  west  of  his  original  fence 
as  belonging  to  him  under  this  purchase.  Plaintiff's 
claim,  which  is  supported  by  the  evidence  of  several  sur- 
veys based  on  comer  stakes  which  surveyors  believed  to 
mark  the  boundaries  of  lot  136  on  the  west,  is  that  the 
true  boundary  between  lot  136  and  the  lots  abutting  upon 
it  to  the  west  is  about  two  and  one-half  feet  west  of  de- 
fendant's house,  and  that  the  ten-foot  strip  purchased  by 
defendant  to  the  west  only  extended  his  premises  to  the 
original  fence,  which  therefore  now  constitutes  the  true 
boundary  line  between  the  ten-foot  strip  purchased  by  the 
defendant  and  the  remainder  of  the  lots  owned  by  plain- 
tiff. Defendant  meets  this  claim  of  title  on  the  part  of 
plaintiff  with  the  contention,  supported  by  his  own  tes- 
timony, that  the  original  fence  west  of  his  house  has  al- 
ways been  recognized  as  the  west  line  of  lot  136,  and  that 
this  being  the  true  line  by  acquiescence  between  him  and 
the  owners  of  the  lots  abutting  to  the  west,  when  he  pur- 
chased ten  feet  off  the  east  end  of  said  abutting  lots  he 
acquired  title  to  a  ten-foot  strip  west  of  this  old  fence. 
Defendant's  testimony  is  somewhat  corroborated  by 
that  of  a  witness  who  claims  that  about  1882  or  1883  he 
repaired  the  fence  for  the  then  owner  of  the  lots  abutting 
to  the  west,  who  recognized  the  fence  as  the  true  boundary 
line.  If  defendant's  claim  as  to  acquiescence  and  adverse 
possession  to  the  old  fence  as  the  western  boundary  of  lot 
136  is  made  out,  then  defendantv  should  succeed  in  this 
action,  but  if  it  is  not  made  out,  then  plaintiff  should  suc- 
ceed, for  he  establishes  by  a  substantial  preponderance  of 
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the  evidence  that  the  real  western  boundary  of  lot  136 
according  to  the  plat  is  two  and  one-half  feet  west  of  de- 
fendant's house,  and  that  this  line  was  also  the  eastern 
boundary  of  the  lots  now  owned  by  plaintiff  before  the 
eastern  ten  feet  thereof  were  conveyed  to  defendant 

But  defendant's  claim  of  adverse  possession  to  the  old 
fence  as  the  western  boundary  of  lot  136  is  not  supported 
by  a  preponderance  of  the  evidence.  One  Merrill,  who  in 
1868  platted  the  lots  west  of  lot  136  testifies  that  a  fence 
on  the  line  now  claimed  by  defendant  to  be  the  west 
line  of  that  lot  was  constructed  across  the  east  end  of 
his  lots,  and  ten  feet  west  of  the  true  boundary  of  lot 
136,  at  the  request  of  Mrs.  Clubine,  so  as  to  give  to  the 
Clubines  a  driveway  past  their  house  to  the  bam  at  the 
north  end  of  lot  136,  which  bam  was  substantially  on 
the  west  line  of  the  lot  as  originally  platted,  and  that 
at  the  bam  this  fence  was  carried  eastward  to  the  bam 
itself,  and  that  so  long  as  witness  owned  these  lots  the 
Clubines  made  no  claim  of  title  of  this  ten-foot  strip. 
This  testimony  is  at  least  plausible,  in  view  of  the  fact 
that  according  to  the  original  plat  of  the  town  of  Jessup 
lot  136  was  alongside  a  street  which  was  subsequently 
vacated  and  included  in  the  lots  platted  abutting  on  the 
west  line  of  that  lot  When  defendant  purchased  the  ten- 
foot  strip  to  the  west  of  his  lot  in  1894,  his  purpose  seems 
to  have  been,  as  indicated  by  the  negotiations  with  his 
grantor,  who  is  also  a  witness  for  the  plaintiff,  to  acquire 
title  to  the  old  fence  so  as  to  permanently  assure  himself 
of  a  driveway  to  his  bam.  Subsequently  defendant  seems 
to  have  conceived  the  idea  that  by  reason  of  some  alleged 
surplus  in  the  original  plat  of  Jessup  his  true  western 
boundary  according  to  the  plat  was  further  west  than 
the  line  of  the  original  survey,  but  not  so  far  west  as  the 
old  fence,  and  on  some  such  theory  he  secured  an  agreed 
boundary  line  with  one  Mrs.  Decker,  owning  property 
north  of  that  now  belonging  to  plaintiff,  and  also  west  of 
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defendant's  lot  136,  which  does  not  correspond  either  with 
the  north  and  south  line  of  the  old  fence  or  with  the  sur- 
veyed line  of  lot  136;  and  while  it  appears  that  on  one 
occasion  defendant  did  advise  plaintiff  of  a  claim  to  a 
strip  of  the  full  width  of  ten  feet  west  of  the  old  fence, 
when  he  came  to  put  in  the  new  fence  on  what  he  assumed 
to  be  the  western  line  of  his  ten-foot  strip  he  placed  it 
only  about  four  or  five  feet  west  of  the  old  fence.  De- 
fendant has  not  therefore  consistently  claimed  by  adverse 
possession  to  the  old  fence  as  the  western  boundary  of 
lot  136,  and  if  his  use  of  the  ten-foot  strip  between  his 
true  line  and  the  old  fence  was  permissive  only  in  the 
beginning  and  not  under  claim  of  right,  then  there  was  no 
point  of  time  at  which  such  use  became  adverse,  and  the 
old  fence  an  acquiesced  boundary  line,  for  there  had  been 
no  change  of  situation  or  method  of  use  from  the  begin- 
ning until  the  construction  of  the  new  fence.  It  is  con- 
tended for  appellant  that  plaintiff  can  recover  only  on  the 
strength  of  his  own  title.  Conceding  this  to  be  true,  plain- 
tiff establishes  his  title  by  proving  what  was  the  original 
boundary  line  between  lot  136  and  the  lots  abutting  upon 
it  to  the  west  as  subsequently  platted,  and  the  defendant 
seeking  to  show  a  different  boundary  line  by  acquiescence 
or  adverse  possession  must  establish  by  preponderance  of 
the  evidence  the  facts  on  which  he  relies.  This  we  think 
he  has  failed  to  do. 

What  is  said  in  defendant's  testimony  and  in  argu- 
ments of  counsel  with  reference  to  a  surplus  in  the  original 
plat  of  Jessup  is  of  no  consequence  in  the  determination 
of  the  case,  for  neither  party  establishes  the  existence 
of  any  such  surplus  nor  relies  on  the  fact  as  affecting  the 
true  boundary  line.  This  claim  of  defendant  does,  how- 
ever, explain  his  action  in  placing  the  new  fence  only  four 
or  five  feet  west  of  the  old  fence.  It  seems  to  have  been 
defendant's  theory  when  this  fence  was  constructed  and 
when  he  testified  as  a  witness  ift  this  gs^ge  that  there  were 
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some  feet  of  surplus  belonging  to  him  and  extending  his 
lot  to  the  west  beyond  the  line  of  the  original  survey. 
We  need  not  go  further  into  this  question,  for  if  defend- 
ant did  not  acquire  title  by  adverse  possession  to  the  old 
fence  as  the  agreed  boundary  line  of  lot  136,  then,  as  his 
counsel  now  practically  concede,  the  old  fence  is  the  west- 
ern boundary  of  the  ten-foot  strip  purchased  in  1894.  In 
other  words,  the  sole  question  is,  did  defendant,  when  he 
bought  the  ten-foot  strip,  simply  acquire  title  to  the  old 
fence  which  is  shown  to  be  ten  feet  west  of  the  platted 
western  line  of  lot  136,  or  did  he  acquire  a  ten-foot  strip 
west  of  the  old  fence?  On  this  question,  we  think  the 
preponderance  of  the  evidence  is  with  the  plaintiflF,  and 
the  decree  of  the  trial  court  is  affirmed. 


Bank  of  Latham,  Appellant,  v.  Mabion  Milligan  and 
Cynthia  Milligan,  Appellees. 

Verdict  upon  conflicting  evidence.     Where  there  is  a  substantial 

1  conflict  in  the  evidence  as  to  whether  a  bank  received  certain 
notes  for  collection  or  purchased  them^  outright,  a  verdict  against 
the  claim  of  purchase  will  not  be  disturbed. 

Bills   and  notes:   counterclaim:   setoff:   costs.     In   a   suit  on   a 

2  joint  note  one  of  defendants  pleaded  as  a  separate  counter- 
claim the  proceeds  of  two  notes  left  with  plaintifT  for  col- 
lection, alleging  its  failure  to  account,  and  the  other  defendant 
pleaded  a  similar  counterclaim  on  another  note.  Plaintiff  claimed 
it  had  purchased  the  notes  and  pleaded  the  statute  of  limitations, 
except  so  far  as  the  counterclaim  might  be  available  as  a  setofT. 
The  jury  found  for  defendant  on  the  two  notes  in  an  amount 
equal  to  plaintiff's  demand,  and  it  is  held  that  the  same  should 
be  setoff  in  satisfaction  of  the  debt  to  plaintiff  as  to  both  de- 
fendants, and  that  costs  were  properly  entered  against  plaintiflF. 

Appeal  from  Cerro  Gordo  District  Court, — ^Hon.  Cliffoed 
P.  Smith,  Judge. 
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Saturday,   November  21,   1908, 

Action  at  law  upon  a  promissory  note.  Judgment 
for  defendants,  and  plaintiff  appeals. — Affirmed. 

F.  W.  Chambers  and  Redmond  &  Hogan,  for  appel- 
lant 

Glass  &  McConlogue  and  Robert  M.  Witmer,  for 
appellees. 

Weaver,  J. — ^The  defendants  admit  the  execution  of 
the  note,  but  plead  separate  counterclaims  thereto  as  fol- 
lows: The  defendant  Cynthia  Milligan  alleges  that  she 
placed  in  the  hands  of  the  plaintiff  bank  two  promissory 
notes  for  collection,  which  notes  said  bank  collected  but 
fraudulently  concealed  such  fact  from  defendant,  and  has 
ever  since  failed  and  refused  to  account  therefor.  The 
defendant  Marion  Milligan  pleads  a  similar  counterclaim, 
alleging  that  he  placed  another  promissory  note  in  the 
hands  of  plaintiff  for  collection,  and  that  lie  same  was  in 
fact  collected  but  never  accounted  for. 

The  plaintiff  admits  receiving  the  notes  mentioned  in 
the  counterclaim  of  Cynthia  Milligan,  but  alleges  that  it 
purchased  or  discounted  them,  and  that  nothing  is  owing 
said  defendant  thereon.  It  also  denies  that  it  ever  re- 
ceived any  note  from  Marion  Milligan  for  collection,  or 
that  it  is  in  any  manner  indebted  to  him. 

Plaintiff  also  pleads  the  statute  of  limitations  against 
said  several  counterclaims,  except  as  the  same  may  be 
available  to  defendants  as  a  set-off  to  the  claim  sued  upon. 
It  should  also  be  said  in  this  connection  that  the  amount 
collected  by  plaintiff  on  the  notes  claimed  by  Cynthia  Mil- 
ligan was  considerably  in  excess  of  the  sum  due  to  the 
plaintiff  on  the  nate  now  in  suit. 

I.     As    appears    fron:i    the    foregoing    statement^    the 
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principal  question  at  issue  relates  to  the  nature  of  the 
transaction  by  which  plaintiff  took  or  obtained  possession 
of  the  notes  which  it  admits  having  received. 
coKFucTiNG  Both  uotcs  wcro  payable  to  Cynthia  Milli- 
gan,  and  the  evidence  tends  very  clearly  to 
show  her  to  have  been  the  real  owner  of  them.  The  plain- 
tiff does  not  claim  to  have  purchased  either  of  said  notes 
from  the  payee,  Cynthia  Milligan,  but  offers  testimony 
tending  to  show  a  purchase  of  the  same  from  her  husband. 
This  is  unequivocally  denied  by  both  herself  and  her  hus- 
band. Under  familiar  rules  the  issue  of  fact  thus  joined 
was  a  matter  for  the  jury,  and  the  objection  that  the 
verdict  is  without  support  in  the  evidence  can  not  be 
sustained.  It  is  argued,  however,  that  there  is  no  evidence 
that  the  notes  were  left  in  the  bank  "for  collection."  We 
think  the  testimony  is  sufficient  to  go  to  the  jury  on  that 
point.  Plaintiff,  having  admitted  receiving  and  collecting 
the  notes,  is  therefore  bound  to  account  for  the  proceeds, 
unless  it  makes  good  its  claim  to  have  been  a  purchaser, 
and,  as  we  have  already  seen,  the  evidence  upon  this  sub- 
ject is  neither  undisputed  nor  is  it  of  such  conclusive 
character  as  to  permit  the  court  to  pass  upon  it  as  a  matter 
of  law. 

II.     Counsel  'seems    to    argue    the    appeal    upon    the 
theory  that  appellant  was  entitled   to  the  benefit  of  the 
statute  of  limitations,  and  that  the  right  to  have  this  de- 
BiLLs  AMD         fense  considered  by  the  jury  was  improperly 
ercia^f^'Srt-     limited  or  restricted  by  the  court's  instruc- 
oflF:  costs.         tions.     It  is  sufficient  to  say  that  the  plain- 
tiff's reply  setting  up  the  statute  of  limitations  goes  solely 
to  the  right  of  the  defendants  to  recover  anything  upon 
their  counterclaims  in  excess  of  the  sum  due  on  the  note 
in  suit,  and  concedes  their  availability  as  an  offset  if  es- 
tablished   by    the    evidence.      The   jury    appears    to    have 
found  with  the  defense  as  to  the  counterclaim  pleaded  by 
Cynthia  Milligan,  and  fixes  her  recovery  at  a  sum  equal 
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to  the  amount  due  on  the  note  in  suit.  They  also  found 
in  plaintiff's  favor  as  against  Marion  Milligan  for  a 
like  amount  Upon  these  findings  the  court  entered  judg- 
ment against  plaintiff  for  costs.  Now,  it  is  possible  that 
the  record  thus  made  is  a  little  confusing  at  the  first 
glance,  but  it  needs  no  great  attention  to  see  that  if  the 
plaintiff  obtained  the  notes  in  controversy,  not  as  a  pur- 
chase but  as  a  mere  deposit  for  safe-keeping  or  collection 
— and  this  the  jury  could  properly  find  under  the  evidence 
— the  judgment  entered  is  unquestionably  right  Under 
such  verdict  it  was  the  right  of  Cynthia  Milligan  to  have 
her  counterclaim  to  the  amount  of  the  note  in  suit  applied 
as  a  set-off  thereto  notwithstanding  the  statute  of  limita- 
tions. This  being  done,  the  debt  was  satisfied  not  only  as 
to  her,  but  to  her  husband  also.  Judgment  against  plaintiff 
for  costs  was  therefore  the  only  proper  entry.  If  there 
was  any  irregularity  or  error,  as  argued  by  appellant,  in 
stating  the  law  on  this  issue  to  the  jury,  it  was  clearly 
without  prejudice. 

The  case  is  one  of  a  kind  which  is  unfortunately  fre- 
quent, where  the  testimony  of  the  contending  parties  is 
wholly  irreconcilable  upon  any  theory  of  the  entire  truth- 
fulness of  both.  It  is  peculiarly  the  office  of  the  jury  to 
listen  to  the  testimony  and  pass  upon  its  credibility,  weight 
and  value,  and,  where  the  evidence  to  support  the  verdict 
is  not  so  inherently  incredible  or  improbable  as  to  indicate 
passion  or  prejudice  in  the  verdict  returned,  we  are  not 
authorized  to  disturb  it.  We  reach  this  conclusion  the 
more  readily  from  the  fact  that  the  trial  court,  having  ob- 
served the  course  of  the  trial,  appears  to  have  been  satis- 
fied with  the  substantial  justice  of  the  verdict. 

There  is  no  reversible  error  in  the  record,  and  the 
judgment  appealed  from  is  affirmed. 
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Oeoboe  G,  Wwoht,  Appellant,  v.  Frank  R  Nobthrup. 

Action  for  rent:  appeal:  law  of  the  case.    Where  the  trial  court 

1  in  an  action  for  rent  instructed  that  taxes  to  be  paid  by  the 
tenant  as  stipulated  in  the  lease  were  part  of  the  rent,  and  the 
appellant  made  the  same  contention,  it  became  the  law  of  the 
case  on  appeal. 

l*andlord   and   tenant:    entorcement   of   uen.     The    fact    that    a 

2  landlord  is  not  found  entitled  to  the  full  amount  of  rent  re- 
served by  the  lease  does  not  deprive  him  of  the  right  to  enforce 
his  lien  for  whatever  may  be  due. 

Same:  default  in  payment  of  rent.    Where  it  was  conceded  that  a 

3  tenant  has  paid  only  a  part  of  the  insurance  on  his  property, 
which  by  the  lease  he  was  to  pay,  it  became  a  question  for  the 
jury  under  the  evidence  .whether  a  definite  time  for  payment  of 
the  balance  was  determined  upon. 

Appeal  from  Polk  District   Court. — ^Hon.   Jesse  A. 
Miller,    Judge. 

Saturday,  November  21,   1968. 

Suit  to  recover  rent  and  to  enforce  a  landlord's  lien. 
There  was  a  judgment  for  the  plaintiff  for  a  part  of  his 
claim  and  he  appeals. — Reversed. 

Bead  &  Read  and  Parker  &  Hartman,  for  appellant. 

Eager  &  Powell,  for  appellee. 

Sherwin,  J. — The  defendant  held  under  a  written 
lease,  the  covenants  of  which,  so  far  as  they  are  material 
here,  were  as  follows: 

To  pay  the  party  of  the  first  part  at  his  office  in  Des 
Moines,  Iowa,  for  the  use  of  said  premises,  the  monthly 
rent  of  sixty  ($60)  dollars  to  be  paid  at  the  rate  of 
($60)   dollars  in  advance  on   the  first  day  of  September, 
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1906,  and  sixty  ($60)  dollars  in  advance,  on  the  1st  day 
of  each  month  thereafter,  during  the  continuance  of  this 
lease,  with  eight  percent  interest  upon  all  unpaid  rent 
from  maturity  thereof: 

The  said  Northrup  shall  pay  all  taxes  assessed  against 
the  said  property  during  the  "term  of  this  lease,  commenc- 
ing with  and  including  the  taxes  for  the  years  1906,  1907, 
1908,  1909  and  1910.  He  shall  and  hereby  agrees  to 
pay  for  the  cost  of  maintaining  fire  insurance  protection  of 
the  said  building  during  the  term  of  said  lease. 

There  was  also  a  provision  stipulating  that  a  failure 
to  comply  with  any  of  the  terms  of  the  lease  should  make 
the  whole  of  the  rent  for  said  term  due.  The  lease  was 
a  printed  form,  to  which  was  added  in  writing  the  pro- 
vision requiring  the  defendant  to  pay  the  taxes  and  insur- 
ance. 

The  plaintiff  alleged  that  the  defendant  had  failed  to 
comply  with  the  requirement  of  the  lease,  by  failing  to 
pay  insurance  premiums,  taxes,  and  an  installment  of  rent 
due  May  1,  1907,  and  asked  to  recover  the  rent  reserved 
for  the  balance  of  the  term,  amounting  to  over  $3,000, 
$197.84  taxes,  and  $76  for  insurance  premiums.  The 
answer  alleged  the  payment  of  the  $60  due  May  1st,  that 
a  part  of  the  amount  of  the  insurance  premium  had  been 
paid,  and  that  there  was  no  requirement  that  the  premium 
for  the  whole  term  be  paid  in  advance;  that,  while  admit- 
ting that  the  defendant  was  to  pay  the  taxes  and  that 
they  were  unpaid ;  that  he  was  not  required  to  pay  them  be- 
fore they  became  delinquent  April  1,  1907,  but  if  so  re- 
quired, it  was  verbally  agreed  between  the  plaintiff  and  de- 
fendant that  they  need  not  be  paid  until  June  1,  1907,  and 
that  no  demand  had  been  made  therefor  after  the  making  of 
said  agreement  and  before  commencing  this  action;  that 
the  plaintiff  had  waived  the  right  to  declare  the  whole 
rent  due  for  failure  to  pay  said  taxes.  The  case  was 
submitted  to  the  jury,  with  an  instruction  that  the  plaintiff 
was  entitled  to  recover  the  amount  of  taxes  impaid  by  the 
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defendant.  The  claim  for  balance  of  insurance  premiums 
was  withdrawn  from  the  jury  by  an  instruction,  and  the 
other  issues  were  submitted  for  the  determination  of  the 
jury.  The  jury  found  for  the  defendant  generally,  but 
upon  motion  of  the  plaintiff  he  was  given  judgment  for 
tlie  taxes  due,  and  upon  motion  of  the  defendant  the  land- 
lord's attachment,  which  had  been  issued  and  levied  upon 
his  stock  of  merchandise,  was  discharged. 

Counsel   on  both  sides   discuss   the  question   whether 
the  taxes  and  insurance  premiums  are  to  be  considered  a 
part  of  the  rent  provided  for  in  the  lease.     But  the  ques- 
tion is  not  properly  before  us,  for  the  rea- 
e£iit:  appeal:    SOU   that  the  trial  court  instructed   that  the 

law  of  the  case. 

taxes  were  a  part  of  the  rent,  and,  as  the 
appellant  contends  for  the  same  rule,  it  is  the  law  of  the 
case  so  far  as  this  appeal  is  concerned,  and  we  need  not 
discuss  it 

The   court   having   instructed   that  the   taxes   were   a 
part  of  the  rent  reserved,   and   the  jury  having  decided 
the  fact  questions  on  that  theory,  it  was  error  for  the  court 
Lawdloid  ahd    ^^  discharge  the  attachment.     The  mere  fact 
fwccmwirof     ^^^^  ^^®  i^^y  found  that  the   plaintiff  was 
^*^  not  entitled  to  a  verdict  for  the  rent  reserved 

for  the  entire  term  would  not  deprive  the  plaintiff  of  his 
right  to  enforce  a  lien  for  whatever  amount  was  due  that 
could  be  certainly  ascertained.  It  was  a  question  whether 
the  entire  rent  reserved  in  the  lease  was  due,  and  a  recov- 
ery for  only  a  part  thereof  does  not  bring  the  case  within 
the  rule  of  First  National  Bank  v.  Flynn,  Trustee,  117 
Iowa,  493. 

We  think  there  was  error  in  withdrawing  from  the 
jury  the  claim  for  insurance  premium.  It  was  conceded 
that  it  was  to  be  paid  by  the  defendant,  and  that  he  had 
3.  Same:  de-  paid  Only  a  part  thereof,  and  whether  or 
ment  of  rent  not  a  definite  time  was  fixed  for  the  pay- 
ment of  the  balance  was  a  question  for  the  jury. 
Vol.  140  Ia,— 17 
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There  is  sufficient  evidence  to  sustain  the  finding 
that  the  rent  due  May  1st  was  paid,  and  that  there  was  a 
waiver  of  the  time  within  which  ihe  taxes  and  insurance 
must  be  paid. 

While  the  court  instructed  that  the  burden  of  proof 
was  on  the  plaintiff  to  prove  that  the  money  sued  for  was 
all  due  at  the  time  the  suit  was  commenced,  the  jury  was 
also  told  in  effect  in  the  sixth  instruction  that  the  exten- 
sion of  time  for  the  payment  of  the  taxes  claimed  by  the 
defendant  must  be  proved  by  a  preponderance  of  the  evi- 
dence. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 


Bebtha  M.  Cbowell,  Appellee,  v.  Nobthwestebn  Na- 
tional Life  Insubance  Company  of  Minne- 
apolis, and  C.  C.  Cbowell,  Appellants. 

Evidence:  communication  with  a  decedent.    The  beneficiary  in  a 

1  policy  of  life  insurance  is  not  an  assignee  within  the  meaning 
of  Code,  section  4604,  and  is  not  precluded  thereby  from  testi- 
fying to  a  communication  with  deceased  respecting  a  transfer 
of  the  policy  to  another  as  security  for  premiums  advanced. ' 

Life   insurance:    change   of   beneficiary.     Ordinarily    courts    will 

2  adopt  the  construction  of  a  contract  placed  upon  the  instrument 
by  the  parties  themselves;  as  where  it  has  been  determined  by 
an  agreement  of  all  the  parties  in  interest  that  an  insured  cannot 
legally  change  his  beneficiary  without  the  consent  of  the  original 
beneficiary,  the  right  of  the  insured  in  this  respect  being  re- 
garded as  a  doubtful  question,  and  the  change  is  made  pursuant 
to  such  an  agreement,  the  court  will  enforce  the  contract  as 
construed  by  the  parties. 

Same:   assignment   of   insurance   as    security,    substitution   of 

3  BENEFICIARY.  If  by  the  terms  of  the  assignment  of  an  insur- 
ance policy  it  is  doubtful  whether  it  was  intended  to  transfer 
the  entire  beneficial  interest  in  the  policy,  or  only  so  much 
thereof  as  would  secure  the  assignee  for  premiums  advanced, 
it  may  be  explained  by  oral  evidence  of  the  transaction;  and 
where  there  was  as  a  part  of  the  same  transaction  an  applica- 
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tion    to    constitute    the    assignee    a    substituted    beneficiary    there 
was  in  legal  effect  but  one  instrument,  and  the  proviso  in   the 
assignment   that   the   assignee    should    recover   only    the   amount* 
of  his  advances  is  applicable  to  the  entire   transaction  and   re- 
duces it  to  a  contract  of  security. 

Appeal  from  Polk  District  Court. — Hon.  James  A.  Howe, 

Judge. 

Saturday,   November  21,   1908. 

Action  on  a  life  insurance  policy  on  the  life  of 
Emmett  J.  Crowell.  The  plaintiff  was  the  original  bene- 
ficiary named  in  such  policy.  Before  the  death  of  the 
insured,  a  change  of  beneficiaries  was  made,  and  defend- 
ant C.  C.  Crowell  was  specified  as  beneficiary  in  lieu  of 
the  plaintiff.  The  defendant  insurance  company  conceded 
its  liability  for  the  full  amount  of  the  policy  to  one  bene- 
ficiary or  the  other.  It  brought  the  money  into  court, 
and  asked  that  it  be  discharged,  and  that  the  contending 
parties  be  required  to  litigate  the  question  of  right  to  said 
funds  as  between  themselves.  By  stipulations  of  all  par- 
ties, the  case  was  dismissed  as  to  the  insurance  company. 
Upon  a  trial  on  the  merits  as  between  the  plaintiff  and 
the  defendant  C.  C.  Crowell,  the  trial  court  found  the 
plaintiff  entitled  to  the  deposit,  except  the  sum  of  $476.70, 
which  was  allowed  to  defendant,  and  entered  decree  ac- 
cordingly.    The  defendant  appeals. — Affirmed. 

Samson  &  Noble,  for  appellant 

Eager  &  Powell,  for  appellee. 

Evans,  J. — On  or  about  May  1,  1902,  Emmett  J. 
Crowell  took  out  a  life  insurance  policy  for  $10,000  in 
the  Northwestern  Life  &  Savings  Company  of  Des  Moines. 
In  August,  1903,  the  Northwestern  Life  &  Savings  Com- 
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pany  transferred  all  its  business  to  the  Northwestern  Na- 
tional Life  Insurance  Company  of  Minneapolis,  which 
latter  company  undertook  to  reinsure  and  assume  and 
guarantee  all  the  insurance  contracts  of  the  first-named 
company.  After  that  date  all  premiums  were  paid  by  the 
insured  to  the  Minneapolis  company,  and  all  business  in 
relation  to  such  policy  was  transacted  with  such  company. 
The  insured  paid  the  successive  annual  premiums  on  the 
policy  for  three  years,  amounting  to  about  $235  per  year. 
For  the  fourth  year  he  borrowed  tihe  annual  premium 
from  the  Minneapolis  Company;  that  is  to  say,  he  gave 
his  note  for  the  premium,  in  pursuance  of  certain  pro- 
visions in  the  policy  itself.  In  1906  the  fifth  annual 
premium  was  about  to  become  due,  and  the  insured  was 
financially  unable  to  meet  the  same.  Bertha  Crowell,  the 
wife  of  the  insured  and  plaintiff  herein,  was  the  bene- 
ficiary named  in  the  policy.  The  defendant  C.  C.  Crowell 
was  the  father  of  the  insured.  Upon  separate  consultations 
between  the  father  and  the  wife,  and  between  the  father 
and  the  insured,  and  between  the  insured  and  his  wife,  it 
was  determined  that  the  father  would  advance  the  premium 
then  falling  due,  and  would  pay  the  premium  note  for  the 
preceding  year,  and  that  the  policy  should  be  transferred 
to  him  by  proper  assignment  and  by  substituting  his  name 
as  beneficiary  therein.  Later  in  July,  1906,  a  formal 
written  assignment  of  the  policy,  signed  by  the  insured 
and  by  the  plaintiff,  and  a  formal  written  application  for 
change  of  beneficiary,  signed  in  the  same  manner,  were 
presented  to  the  company  at  its  home  office.  The  assign- 
ment and  application  for  change  were  both  approved  by  the 
company  and  so  entered  upon  its  books.  On  September  6, 
1906,  the  insured  died. 

It  is  contended  by  the  plaintiff  that  the  written  as- 
signment and  application  were  not  in  the  form  agreed 
upon  orally  between  the  parties,  and  that  she  never  signed 
these  writings  in  the  form  in  which  they  were  presented 
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to  the  company.  Her  contention  is,  in  substance,  that  she 
obtained  at  the  home  office  of  the  insurance  company  two 
blank  forms,  both  of  which  she  signed  in  blank,  and  sent 
the  same  by  mail  to  her  husband,  with  instructions  to  him 
to  fill  them  out  properly  and  execute  them  himself,  and 
return  the  same  to  her  for  delivery  to  the  company.  The 
husband  did  fill  out  the  blanks,  and  made  certain  changes 
therein  over  the  plaintiffs  signature,  and  executed  the 
same  himself,  in  the  formal  manner  required,  and  sent  the 
same  by  mail  to  the  company's  office  at  Minneapolis.  All 
of  which  was  done  without  wrongful  intent  The  plain- 
tiff contends  that  she  never  saw  the  writings  in  the  form 
in  which  they  were  sent  to  the  company,  and  never  assented 
thereto,  and  that  the  agreement  therefore  between  her  hus- 
band and  herself,  on  the  one  hand,  and  her  father-in-law, 
on  the  other,  still  rested  in  parol.  She  claims  such  parol 
agreement  to  be  that  the  father-in-law  was  to  advance  the 
two  premiums  before  referred  to,  and  that  the  policy  was 
to  be  transferred  to  him,  and  he  was  to  be  made  the  bene- 
ficiary thereof  for  the  purpose  of  securing  his  advancements 
with  interest  thereon,  and  for  nothing  more.  The  trial 
court  found  this  issue  of  fact, with  the  plaintiff.  This 
fact  is  of  controlling  importance  in  the  case,  and  we  direct 
our  attention  first  as  to  the  correctness  of  the  court's  find- 
ing thereon. 

I.     We  are  first  confronted  with  the  question  of  the 
admissibility  of  the  testimony  of  the  plaintiff  as  to  the 
conversation  between  herself  and  the  insured  on  the  sub- 
I  Evidence:        '  J®^*  ^^  *^^  transfer  to  his  father.      Objec- 
SS"wTt?a      ^^^^^  ^^^®  urged  on  the  trial  by  the  defend- 
****^*"**  ant    to    this    testimony    as    incompetent,    as 

being  a  personal  transaction  or  communication  with  the 
deceased.  The  objection  is  renewed  in  this  court,  and  the 
further  objection  that  the  testimony  was  inadmissible  as 
being  a  communication  between  husband  and  wife  and 
prohibited  under  section  4607  of  the  Code.     The  latter  ob- 
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jection  was  not  urged  in  the  lower  court,  and  can  not  be 
considered  here.  The  first  objection  urged  is  not  available 
to  the  defendant.  As  a  substituted  beneficiary  in  an  in- 
surance policy,  he  does  not  come  within  any  of  the  classes 
sought  to  be  protected  by  the  provisions  of  section  4604 
of  the  Code.  This  point  was  ruled  in  Shuman  v.  Supreme 
Lodge,  110  Iowa,  480.  His  right,  as  an  assignee  of  the 
policy,  to  recover  the  amount  advanced  by  him  in  pay- 
ment of  premiums  with  interest  thereon,  is  not  questioned 
by  the  plaintiff.  His  rights  in  that  respect  are  fully  pro- 
tected by  the  decree.  We  hold  therefore  that  the  plain- 
tiff's evidence  at  this  point  is  admissible. 

II.  We  have  read  the  evidence  with  much  care,  and 
are  satisfied  with  the  finding  of  fact  by  the  district  court 
as  to  the  agreement  between  the  parties.  Without  any 
reasonable  doubt,  the  oral  understanding  was  that  the 
father-in-law  was  to  advance  the  two  premiums,  and  was 
to  be  secured  fo^  such  advancement  by  an  assignment  of 
the  policy  and  by  having  himself  substituted  as  beneficiary 
therein,  and  that  this  arrangement  was  to  be  temporary 
and  to  be  determined  as  soon  as  the  father-in-law  should 
be  paid  the  amoimt  advanced  by  him.  Ordinarily  this 
fact  would  seem  to  be  quite  conclusive  of  the  rights  of 
the  parties,  but  we  are  confronted  here  with  an  argu- 
ment that  raises  a  number  of  interesting  and  close  ques- 
tions of  law,  and  in  which  counsel  contend  that,  notwith- 
standing the  fact  referred  to,  the  right  of  the  defendant 
C.  C.  Crowell  to  the  full  amount  of  the  .policy  is  abso- 
lute. The  argument  of  defendant's  counsel,  in  brief,  is: 
That  the  insurance  policy  sued  on  was  an  Iowa  contract, 
and  the  contract  of  reinsurance  between  the  first  com- 
pany and  the  second  was  also  an  Iowa  contract;  that 
by  the  terms  of  the  policy  itself,  and  by  the  permission 
of  the  law  of  Iowa,  the  insured  had  the  absolute  right 
to  change  the  beneficiary  in  his  policy  without  her  con- 
sent;  and  that  it  was  therefore   immaterial  whether  she 
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consented  or  not  to  the  written  instruments  executed  by 
her  husband  in  pursuance  of  which  the  assignment  of 
the  policy  and  the  change  of  beneficiary  were  made  and 
were  approved  by  the  insurance  company.  The  argu- 
ment of  plaintiff  is:  That  the  defendant  insurance  com- 
pany is  a  Minnesota  corporation,  with  its  home  office  in 
that  State,  and  bound  by  the  l^ws  of  that  State;  that 
the  insured  by  his  own  voluntary  acts  became  a  member 
of  the  company  and  became  bound  by  its  by-laws  and 
the  laws  of  the  State  of  Minnesota;  that  under  sudi  by- 
laws and  the  laws  of  the  State  of  Minnesota  the  proposed 
change  of  beneficiary  from  the  wife  to  the  father  could 
not  be  made  widiout  the  written  ccmsent  of  the  wife; 
and  that  the  insured  recognized  the  rights  of  the  wife 
in  this  respect,  and  it  was  ^n  that  theory  that  he  under- 
took to  change  the  beneficiary.  To  this  argument  the 
defendant  replies  by  quoting  Section  1692  of  the  Re- 
vised Laws  of  Minnesota  which  have  been  in  force  since 
1905,  as  follows:  "Sec.  1692.  Exemption  in  Favor  of 
Family — Change  of  Beneficiary. — ^Every  policy  made  pay- 
able to,  or  for  the  benefit  of  the  wife  of  the  insured,  or 
after  its  issue  assigned  to, or  in  trust  for  her,  shall  inure 
to  her  separate  use  and  that  of  her  children,  subject  to 
the  provisions  of  section  1691,  but  the  person  applying 
for  and  procuring  such  policy  may  change  the  beneficiary 
or  beneficiaries,  if  the  consent  of  the  beneficiary  or  bene- 
ficiaries named  in  the  policy  is  obtained,  or  if  a  power 
to  do  so  is  reserved  in  the  contract  of  insurance,  or  in 
case  of  the  death  or  divorcement  of  a  married  woman 
named  as  beneficiary."  Defendant  contends  that  this 
section  permitted  the  insured  to  exercise  the  power  re- 
served in  the  policy,  and  that  he  had  power  therefore  to 
change  the  beneficiary  without  her  consent.  It  is  also 
contended  by  the  plaintiff  that  the  defendant  had  no  in- 
surable interest  in  the  life  of  the  son,  except  to  the  extent 
of   the   money    advanced,    and    could   not   therefore    be    a 
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beneficiary  to  any  greater  extent  The  defendant  contends 
that  the  insured  had  a  right  to  make  his  father  the  bene- 
ficiary of  his  insurance. 

Counsel  on  both  sides  fortify  their  respective  posi- 
tions with  authorities.  It  goes  without  saying  that  the 
authorities  are  not  in  harmony  on  some  of  these  ques- 
tions. We  do  not  find  it  necessary  to  fol- 
2.  Life  insur-  low  counscl  iuto  thcso  difficult  placcs.  Let 
in  beneficiary,  it  be  conccded  that  the  insured  had  the 
legal  right  to  stand  upon  his  contract  of 
insurance  as  originally  made,  and  as  an  Iowa  contract, 
and  that  he  could  hold  himself  aloof  from  the  by-laws 
of  the  reinsuring  company  and  from  the  laws  of  Minne- 
sota. He  was  not  bound  to  follow  this  course.  Let  it 
be  conceded  that  he  had  the  legal  right  to  change  the 
beneficiary  in  his  policy  without  his  wife's  consent  He 
was  not  bound  to  do  so.  He  did  choose  to  proceed  in 
accordance  with  the  by-laws  of  the  defendant  company 
and  with  the  laws  of  Minnesota  and  with  the  consent  of 
his  wife.  In  legal  effect,  the  change  of  beneficiary  by 
the  insured  was  conditioned  upon  the  consent  of  his 
wife.  The  written  instruments  signed  by  him  purported 
to  be  with  the  consent  of  his  wife,  and  purported  to  be 
executed  jointly  with  her.  The  oral  understanding  pre- 
ceding such  written  instruments  included  the  wife  as  a 
party  to  it  Granting,  then,  that  he  could  have  made 
the  change  without  the  consent  of  his  wife,  he  did  not 
undertake  to  do  it  in  that  way.  There  is  no  evidence 
that  he  was  willing  to  make  the  change  withoilt  her 
consent  Whatever  rights,  the  defendant  Crowell  had 
in  this  case  arise  in  pursuance  of  a  contract  to  which 
the  plaintiff  was  a  party,  and  he  is  in  no  position  to  say 
that  the  contract  would  have  been  equally  good  if  she 
had  not  been  a  party.  In  view  of  the  fact  therefore  that 
the  insured  put  his  own  construction  upon  the  relation 
which   he   sustained   to   the   defendant   company,    and    as 
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to  the  manner  by  which  and  the  conditions  upon  which 
a  change  of  beneficiary  should  be  accomplished,  and  inas- 
much as  the  plaintiff  and  defendant  herein  both  acquiesced 
in  such  construction  and  undertook  to  conform  to  it, 
it  is  our  duty  to  adopt  the  same  construction  and  to  de- 
termine the  rights  of  the  parties  in  accordance  therewith. 
In  ho  other  way  can  we  give  effect  to  the  real  intent  of 
the  parties.  This  is  a  rule  of  frequent  application  and 
is  in  the  interest  of  attaining  practical  and  substantial 
justice.  Cole  v.  Edwards,  93  Iowa,  477;  Capital  City 
Gas  Company  v.  Des  Moines,  93  Iowa,  547;  Daniels  v. 
Decatur,  99  Iowa,  440.  This 'rule  is  salutary  and  is  pe- 
culiarly applicable  in  cases  where  the  rights  of  parties  are 
otherwise  doubtful,  and  where  they  have  by  their  own 
concurring  acts  disclosed  their  mutual  understanding  of 
their  respective  rights. 

III.     There   is    another    point   of   view    from   which 

the    case    may    be    considered.       The    assignment    under 

which  defendant  claims  contains  this  proviso:     "It  being 

understood,  however,  that,  in  the  event  that 

3.  Same:  assign-  ^  ^     '  7-7 

ment  of  insur-  g^j^j  policy  maturcs  bv  the  death  of  the  in- 

ance  as  secur-  r         j  j 

tionofUin"'      surcd,   then    and   in   that   case    the    assignee 
cficiary.  herein    shall    be    entitled    to    recover    from 

said  company  only  to  the  extent  of  his  actual  insurance 
interest  properly  proven."  If,  on  the  face  of  it,  the  mean- 
ing of  this  proviso  be  doubtful  or  ambiguous,  such  mean- 
ing becomes  quite  apparent  in  the  light  of  the  oral  evi- 
dence. It  must  mean  that  the  assignee  is  authorized  to 
collect  on  the  policy  only  such  amount  as  will  reimburse 
him  for  the  money  advanced  by  him  on  the  faith  of  it. 
It  is  analogous  to  the  proviso  in  a  fire  insurance  policy, 
whereby  it  is  made  payable  to  a  mortgagee,  *^as  his  inter- 
est may  appear."  This  assignment  therefore  is  some- 
thing less  than  absolute.  It  is  qualified  by  the  quoted 
clause.  We  do  not  understand  defendant  to  claim  that 
this  assignment  would,   of  itself,   entitle  him  to  the  full 
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proceeds  of  the  policy.  He  bases  his  right  to  the  full 
proceeds  of  the  policy  upon  the  change  in  beneficiary; 
but  this  written  assignment  and  the  written  application 
for  change  of  beneficiary  are  both  parts  of  the  same 
transaction.  They  are,  in  legal  effect,  one  instrument 
They  are  both  signed  by  the  plaintiff  and  the  insured. 
They  were  put  into  effect  at  the  same  time  and  for  the 
same  purpose.  The  limitation  above  quoted  was  there- 
fore necessarily  applicable  to  the  whole  transaction,  and 
its  effect  in  equity  was  to  reduce  the  transaction  to  a 
contract  of  security.  So,  if  defendant  be  permitted  to 
stand  upon  the  written  contract,  he  can  recover  no  more 
than  the  lower  court  allowed  him. 

From  whatever  point  we  view  the  case,  we  reach 
the  same  result  as  did  the  trial  court 

The  decree  of  the  lower  court  is  therefore  affirmed. 


State  op  Iowa,  Appellant,  v.  Frank  D.  Dvoracek. 


Husband  and  wife:  desertion:  indictment:  duplictty.    The  disjunc- 

1  live  acts  declared  in  Code,  Supplement  1907,  section  4775a,  as 
constituting  the  desertion  of  a  wife  or  children,  may  be  alleged 
conjunctively  in  an   indictment  without  duplicity. 

Desertion:  venue.    The  venue  in  a  prosecution  for  failure  to  pro- 

2  vide  for  a  wife  or  children  is  in  the  county  where  the  duty  of 
providing  for  them  should  be  discharged. 

Desertion:  good  cause.     The   term  "good   cause,"   as  used   in   the 

3  statute  relating  to  desertion  of  a  wife  or  children,  depends 
largely  upon  the  particular  circumstances  of  each  case,  but  in 
general  means  any  cause  which  affords  a  legal  excuse  for  not 
providing  for  them. 

Same:  description  of  offense:  definiteness.    The  term  "in  a  desti- 

4  tute  condition,"  as  used  in  the  statute  with  reference  to  deser- 
tion is  as  definite  a  statement  of  the  offense  as  can  well  be 
made,  and  the  statute  is  not  void  for  uncertainty  on  that  ac- 
count. 
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Appeal  from  Story  District  Court, — ^Hon.  Robebt  M. 
Weight,   Judge. 

Satueday,  November  21,   1908. 

The  defendant  was  indicted  September  3,  1907,  for 
that  he,  in  Story  County,  "did  unlawfully  and  feloniously 
without  good  cause  willfully  neglect  to  maintain  and 
provide  for  Mary  Dvoracek,.  Hazel  Dvoracek,  and  Kos- 
coe  Dvoracek;  the  said  Mary  Dvoracek  then  and  there 
being  the  wife  of  said  defendant  and  in  a  destitute  con- 
dition, and  the  said  Hazel  Dvoracek  and  Roscoe  Dvoracek 
then  and  there  being  the  legitimate  children  of  the  said 
defendant^  and  both  and  each  of  said  children  being  then 
and  there  under  the  age  of  sixteen  years  and  in  a  des- 
titute condition."  At  the  commencement  of  the  trial, 
defendant  demanded  that  the  State  be  required  to  elect 
whether  it  would  prosecute  him  for  having  neglected  to 
maintain  and  provide  for  his  wife,  or  for  having  neg- 
lected to  maintain  and  provide  for  his  children.  This 
was  denied,  and  evidence  was '  adduced  tending  to  show 
that  defendant  married  his  wife  in  Minnesota,  October 
21,  1896,  and  in  1900  settled  in  Ames,  Story  County, 
and  that  they  with  their  two  children,  bom  in  1898  and 
1900,  resided  there  until  July  18,  1905,  when  the  de- 
fendant deserted  his  family  without  cause  and  went  to 
Ft.  Dodge.  After  July  4,  1907,  he  did  not  furnish  the 
wife  or  children  clothing,  shelter,  or  food,  nor  the  means 
with  which  these  might  be  obtained.  They  were  without 
means,  and,  though  the  wife,  who  was  in  poor  health, 
worked^  they  necessarily  were  assisted  by  Story  County. 
For  two  years  prior  to  his  arrest  defendant  had  worked 
at  Ft  Dodge  as  a  blacksmith  regularly  at  $2.25  per 
day,  and  had  not  been  in  Story  County  since  July  1, 
1907.  Upon  proof  of  the  facts  as  recited,  the  court,  on 
motion  of  defendant,  directed  a  verdict  in  his  favor,  and 
he  was  discharged.     The  State  appeals. — Reversed. 
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H.  W.  Byers,  Attomey-Gteneral,  and  Charles  W. 
Lyon,  Assistant  Attorney-General,  for  the  State. 

No  appearance  for  appellee. 

Ladd,  C.  J. — The  offense  defined  in  chapter  170, 
of  the  Acts  of  the  Thirty-Second  General  Assembly,  is 
purely  modem  and  as  certain  as  in  the  nature  of  things 
seems  to  have  been  desirable.  The  first  section  reads: 
*^Every  person  who  shall,  without  good  cause,  willfully 
neglect  or  refuse  to  maintain  or  provide  for  his  wife, 
she  being  in  a  destitute  condition,  or  who  shall  without 
good  cause,  abandon  his  or  her  legitimate  or  legally  adopt- 
ed child  or  children  under  the  age  of  sixteen  years,  leav- 
ing such  child  or  children  in  a  destitute  condition,  or 
shall,  without  good  cause,  willfully  neglect  or  refuse  to 
provide  for  such  child  or  children,  they  being  in  a  des- 
titute condition,  shall  be  deemed  guilty  of  desertion,  and 
upon  conviction,  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  more  than  one  year,  or  by  imprison- 
ment in  the  county  jail  for  not  more  than  six  months." 
See  Code  Supp.  1907,  Section  4775a.  Analyzing  this, 
it  becomes  apparent  that  any  one  of  three  acts  stated 
disjunctively  may  subject  a  person  to  the  penalty  de- 
nounced. The  act  of  abandoning  his  children  had  been 
consummated  prior  to  the  taking  effect  of  the  act,  and 
this,  doubtless,  accounts  for  the  omission  to  charge  him 
therewith.  See  Jemmerson  v.  State,  80  Ga.,  Ill  (5  S. 
E.,  131);  State  v.  Hoon,  78  Neb.,  618  (111  K  W.,  462). 
But  the  evidence  showed  conclusively  that  from  July  4, 
1907,  to  the  26th  of  that  month,  when  he  was  arrested, 
defendant  neglected  to  maintain  or  provide  for  his  wife, 
and  during  that  time  neglected  to  provide  for  his  chil- 
dren, and  that  the  wife  and  children  were  in  a  destitute 
condition.  The  fact  that  they  were  unable  to  support 
themselves  without  the  aid  of  the  county  was  enough  to 
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establish  their  destitution.  See  Inhabitants  of  Norridge- 
woch  V.  Inhabitants  of  Solon,  49  Me.  385;  Woods  v. 
Perkins,  43  La.  Ann.  347  (9  South.  48).  And  the 
testimony  of  prosecutrix  that  she  knew  of  no  reason 
why  defendant  did  not  provide  for  herself  and  family, 
together  with  proof  that  he  had  been  earning  $2.25 
per  day  the  two  years  previous,  in  the  absence  of 
other  evidence,  was  enough  to  have  warranted  the  jury 
in  finding  that  the  neglect  was  without  good  cause.  Knowl- 
edge of  such  good  cause  ordinarily  is  peculiarly  within 
the  keeping  of  the  accused  in  such  a  case,  and  all  re- 
quired in  behalf  of  the  State  is  to  make  out  a  case  from 
which  the  absence  of  good  cause  is  reasonably  to  be  in- 
ferred. The  defendant  then  might  have  been  convicted 
of  the  offense  charged,  unless  it  be  found  (1)  that  the 
indictment  was  bad  for  duplicity,  or  (2)  that  the  venue 
was  laid  in  the  wrong  county,  or  (3)  that  the  act  of  the 
legislature  is  so  uncertain,  that  it  should  be  denounced 
as  invalid. 

I.  The  indictment  in  charging  the  offense  alleged 
acts,    declared    disjunctively   in    the   statute,    to   constitute 

1.  Husband  amd      the  offcusc  coujuuctively,  as  constituting  the 

WIFE:  deser-  i  .  mi  i  •  i        i 

tion:  indict-       the   Crime.      Ihat   this    was    correct    plead- 

ment:  du-  ^ 

piicity.  ing  has  been  held  repeatedly,  the  last  time 

in  State  v.  Hubbell,  137  Iowa,  570. 

II.  Was  the  venue  rightly  laid?  "The  local  juris- 
diction of  the  district  court  is  of  offenses  committed 
within   the  county  within  which   it   is  held,   and   of  such 

2.  Deskrtiow:        Other  cases   as   are  or  may  be  provided  by 
^*^"*-  law."      Section   6154,    Code.      This   case   h 

not  within  any  of  the  exceptions  alluded  to,  unless  it  be 
Section  5157  of  the  Code,  which  provides  that:  "When 
a  public  offense  is  committed  partly  in  one  county  and 
partly  in  another,  or  when  the  acts  or  effects  constituting 
or  requisite  to  the  consummation  of  the  offense  occur  in 
two   or   more   counties,   jurisdiction   is    in   either   county 
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except  as  otherwise  provided  by  law."  The  statute  under 
consideration,  save  the  portion  in  relation  to  abandon- 
ment, is  essentially  negative.  The  penalty  is  denounced, 
not  on  the  commission,  of  any  affirmative  act,  but  on  the 
omission  of  the  plainest  duty.  Necessarily,  then,  the 
venue  depends  on  where  the  omission  to  perform  the  duty 
occurred.  The  accused  had  settled  with  his  family  in 
Story  County.  Neither  he  nor  they  had  done  anything  to 
change  that  residence.  This  being  so,  it  was  his  duty  as 
husband  and  father  to  provide  for  them  and  furnish  them 
with  food,  clothing,  and  shelter  at  their  place  of  resi- 
dence in  Story  County.  He  owed  no  such  duty  else- 
where, and,  because  of  the  situation  of  his  wife  and 
children,  must  have  omitted  the  duty  in  Story  County, 
or  not  at  all.  Somewhat  akin  in  principle  is  the  line  of 
cases  deciding  that  the  venue  in  embezzlement  cases  may 
be  laid  in  the  county  in  which  it  was  the  duty  of  the 
accused  to  account.  State  v.  Hengen,  106  Iowa,  711; 
State  V.  Maxwell,  113  Iowa,  369.  The  presence  of  the 
offender  within  the  county  where  a  crime  is  committed 
is  not  always  essential,  but  some  portion  of  the  act  or 
omission  to  act  must  have  taken  effect  therein.  1  Bishop, 
New  Crim.  Proc.  53;  1  Bishop,  New  Crim.  Law,  110, 
111;  People  v.  Oriffen,  2  Barb.  (N.  Y.)  427.  While  de- 
fendant, if  so  inclined,  might  have  sent  the  means  of 
support  from  the  place  where  he  was  staying  in  Hamilton 
County,  to  have  been  effective  these  must  have  been  fur- 
nished in  Story  County.  So  that,  in  any  event,  the  omis- 
sion of  the  duty  was  at  least  in  part  in  the  county  where 
the  indictment  was  returned.  The  offense  is  somewhat 
novel,  but  upon  full  consideration  we  are  of  the  opinion 
that  the  venue  is  in  the  county  where  the  duty  of  pro- 
viding for  the  wife  and  children  should  be  discharged.  As 
supporting  this  conclusion,  see  Johnson  v.  People,  66  HI. 
App.  103;  Bennefield  v.  State,  80  Ga.  107  (4  S.  E.  869). 
III.     The   motion   to   direct   assailed   the   statute   on 
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several  grounds.  First,  it  is  said  therein  that  this  does 
not  define  the  act  prohibited.  That  is  true,  but  it  does 
3.  Deseetiom:  define  the  omission  to  act  with  as  great 
good  cause  accuracy  as  in  the  nature  of  things  seems 
possible.  Every  emergency  or  situation  can  not  well  be 
defined  in  such  a  statute,  and  what  will  be  good  cause 
must  necessarily  depend  on  the  proof  in  a  particular  case. 
By  the  expression  is  meant  no  more  than  sufficient  cause. 
In  the  case  of  a  wife  this  may  be  such  as  would  justify 
separation.  State  v.  Stout,  139  Iowa,  557.  Other  situ- 
ations may  be  thought  of  which  would  excuse  the  hus- 
band or  father.  Enough  now  to  say  is  that  any  cause 
will  be  good  which  affords  a  legal  excuse  for  not  pro- 
viding for  the  wife  or  children.  The  expression  as  found 
in  this  statute  seems  to  relate  to  the  conduct  or  relations 
between  the  parties,  rather  than  to  the  matter  of  failure 
to  discharge  the  duty  of  rendering  support.  This  latter  is 
covered  by  the  requirement  that  the  neglect  shall  be  will- 
ful. Of  course,  if  the  defendant  is  utterly  without  means 
and  is  unable  to  earn  them  his  neglect  could  not  well  bo 
willful,  unless  he  purposely  has  placed  himself  in  that 
situation.  Whether  the  omission  is  willful  must  be  de- 
termined from  the  evidence  adduced  precisely  as  in  any 
other  case. 

It  was  also  suggested  in  the  motion  that  the  words 
"in    destitute    condition"    were    not    sufficiently    definite. 
We    apprehend    that   little    difficulty   will   be    experienced 
in   ascertaining  their   meaning,    and   legisla- 
tion of  offense:  tion  properly  can  not  be  brushed   aside   if 

definiteness.  m.       i.        f 

susceptible  to  any  reasonable  construction 
which  will  support  it  Wentworth  v.  Racine  Co.,  99 
Wis.  26  (74  N.  W.  551).  The  situation  of  a  person  in 
a  destitute  condition  is  well  understood,  as  are  also  the 
expressions  with  reference  to  maintaining  or  providing 
for  wife  and  children.  Said  terms  employed  are  as 
definite  as  in  the  nature  of  the  offense  were  possible.     As 
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applied  to  any  particular  state  of  facts,  the  test  is  not 
difficult  of  apprehension,  even  to  those  who  would  for- 
sake their  domestic  obligations.  The  cause  should  have 
gone  to  the  jury;  but,  as  defendant  has  been  discharged, 
our  duty  ends  with  the  disapproval  of  the  court's  ruling 
while  allowing  the  judgment  to  stand. — Reversed. 


W.  M.  Randau,  Appellant^  v.  W.   H.   Stultz,   Appellee. 

Drainage:  surface  water:  injunction.  Defendant  for  a  valuable 
consideration  obtained  the  right  to  connect  with  plaintiffs  tile 
drain  to  discharge  the  water  naturally  flowing  in  that  direction; 
later  the  same  was  extended,  and  as  plaintiff  claims,  carried 
water  onto  his  land  which  naturally  flowed  in  another  direction; 
but  the  evidence  was  indefinite  and  uncertain,  and  plaintiff  is 
held  not  entitled  to  an  injunction  restraining  the  maintenance 
of  that  constructed,  but  is  restrained  from  further  extension 
of  the  drain. 

Appeal  from  Story  District  Court. — Hon.  W.  D.  Evans, 

Judge. 

Thursday,    Maech    19,    1908. 

Reheabing  Denied  Monday,  November  23,  1908. 

Suit  in  equity  to  enjoin  and  restrain  defendant  from 
constructing  or  maintaining  a  tile  drain  emptying  into 
one  constructed  by  plaintiff  across  his  own  land,  which 
adjoins  that  belonging  to  defendant,  but  which  is  the 
servient  estate.  The  trial  court  denied  the  prayer  of  the 
petition,  and  plaintiff  appeals.     Modified  and  affirmed. 

John  Y.  Luke,  for  appellant. 

E.  H.  Addison,  for  appellee. 
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Deemeb^  J. — Plaintiff  and  defendant  own  adjoining 
tracts  of  land,  plaintiff's  lying  north  of  that  belonging 
to  the  defendant.  The  general  slope  of  the  land  in  that 
immediate  vicinity  is  toward  the  northwest.  There  seems 
to  be  a  divide  on  plaintiff's  land  running  in  a  south- 
easterly direction;  but  even  on  the  top  of  the  divide  the 
land  is  wet  and*  somewhat  marshy,  or  "sour,"  as  some 
of  the  witnesses  term  it  Immediately  east  of  plaintiff^s 
land  is  a  tract  belonging  to  one  Bom,  upon  which  there 
is  a  pond  which  extends  some  distance  over  the  line  be- 
tween the  two  tracts  of  land  to  the  west  and  south.  On 
defendant's  land  there  is  a  chain  of  very  shallow  ponds 
or  depressions,  one  of  which  is  in  the  form  of  a  crescent 
Some  of  the  overflow  water  from  these  ponds  originally 
ran  to  the  south  and  east,  and  some  of  it  north  and  east. 
The  water  from  the  pond  on  the  Born  land  ran  almost  due 
north  for  quite  a  distance,  and  then,  turning  abruptly 
to  the  west,  ran  back  on  defendant's  land,  following  a 
westerly  course  for  some  distance,  and  then,  turning  north- 
ward, ran  to  the  line  between  plaintiff's  and  defendant's 
land,  and  from  there  pursued  a  northwesterly  course,  en- 
tering into  a  swale  or  slough.  Plaintiff  put  in  a  six- 
inch  tile  across  his  land  running  from  this  swale  or  slough 
back  to  the  boundary  between  the  two  tracts;  and  de- 
fendant, desiring  to  drain  his  land,  and  to  secure  an 
outlet  for  his  tile  drain,  purchased  of  plaintiff  the  right 
to  join  onto  his  six-inch  tile  with  a  five-inch  one.  For 
this  privilege  he  paid  the  plaintiff  what  he  asked,  to  wit, 
$16.  This  agreement  was  either  very  indefinite  in  fact, 
or  the  testimony  with  reference  to  it  was  not  brought 
out  with  any  great  clearness;  but  it  is  practically  con- 
ceded in  argument  that  this  agreement  gave  defendant  the 
right  to  drain  into  plaintiff's  tile  all  the  water  which 
naturally  flowed  in  that  direction.  Plaintiff  constructed 
a  tile  across  his  own  land,  and  Bom  extended  it  to  the 
pond  upon  tKe  Born  tract,  and  some  time  before  this  suit 
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was  commenced  defendant  extended  the  drain  from  the 
boundary  between  the  Bom  land  and  his  own  to  one  of 
the  shallow  ponds  or  low  places  upon  his  own  land  which 
formed  a  part  of  the  "chain"  hitherto  mentioned.  The 
action  is  to  prevent  the  discharge  of  the  water  collected 
by  this  last  extension  into  the  system  theretofore  con- 
structed, upon  the  theory  that  it  increases  the  flow  therein 
to  sudi  an  extent  as  to  damage  the  plaintiff  and  destroy 
his  drain  upon  his  own  land,  collects  and  discharges 
water  at  a  place  where  it  would  not  otherwise  have  gone, 
and  increases  the  flow  of  water  upon  plaintiflPs  premises 
in  such  a  manner  as  to  injure  and  damage  him  without 
right  and  without  his  consent 

There  is  no  doubt  that  for  a  valuable  consideration 
defendant  secured  the  right  to  empty  his  tile  drain  into 
the  one  theretofore  constructed  by  plaintiff;  and,  while 
the  terms  of  the  agreement  do  not  very  clearly  appear, 
we  are  disposed  to  bold  that  defendant  would  have  no 
right  to  collect  and  discharge  water  therein  which  would 
not  naturally  have  gone  in  that  direction  to  plaintiflPs 
damage.  Plaintiff  contends  that  this  is  what  defendant 
did.  He  argues  that  defendant,  in  constructing  the  ex- 
tension complained  of,  cut  through  a  natural  divide  or 
ridge,  causing  water  which  would  have  gone  naturally 
to  the  south  and  east  to  flow  into  the  pond  on  the  Bom 
land,  and  thus  increased  the  flow  of  water  which  was 
conducted  to  plaintiff's  drain  to  his  injury  and  damage. 
We  have  gone  over  the  record  upon  this  proposition  with 
some  care,  and  are  of  opinion  that  there  were  no  regular 
channels  for  the  escape  of  water  from  the  chain  of  ponds. 
Defendant's  land  was  all  in  cultivation  or  in  pasture, 
although  part  of  it  was  wet,  and  in  rainy  seasons  would 
not  produce  much;  but  the  damage  from  this  so-called 
chain  of  ponds  was  largely  dependent  upon  tiie  way  in 
which  the  land  was  plowed.  In  wet  seasons  some  of  the 
water  ran  off  toward   the  east  into  the  Bom   pond,   and 
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some  of  it  southward  into  another  pond  close  to  a  high- 
way at  the  south  end  of  defendant's  farm.  After  the 
tile  was  put  in  the  surface  water  which  did  not  get  into 
the  drain  still  followed  these  courses.  It  is  impossible  to 
tell  from  the  testimony  how  much  increase  there  was  in 
the  flow  due  to  the  extension  of  the  tile  complained  of. 
Although  the  extension  has  been  in  for  at  least  one  sea- 
son no  damage  was  shown  to  plaintiff's  land.  He  seems 
to  be  apprehensive  that  there  will  be  some  in  the  future; 
but  we  are  constrained  to  hold  that,  while  there  may 
be  some  increase  in  the  flow,  it  will  not  be  such  that  the 
six-inch  tile  will  not  carry  it  off.  In  any  event  the  testi- 
mony shows  that  the-  increase  in  the  flow  of  water  was 
nominal  only,  and  with  the  testimony  in  such  a  confused 
state  as  we  find  it,  and  without  the  profiles  which  were 
before  the  trial  court  and  were  introduced  in  evidence, 
we  are  not  disposed  to  hold  that  the  trial  court  was  in 
error  in  its  findings  in  the  case. 

We  are  of  opinion,  however,  that  defendant  should 
be  restrained  from  putting  in  any  more  extensions  As  he 
threatens  to  do,  and  that  the  decree  should  be  modified 
to  that  extent.  That  is  to  say,  he  will  not  be  enjoined 
from  maintaining  the  tile  drains  he  now  has,  but  he 
should  be  restrained  from  further  extending  his  drains 
by  laterals  or  otherwise.  In  this  respect,  and  this  only, 
will  there  be  a  modification  of  the  decree.  Each  party 
will  pay  one-half  of  the  costs  of  this  appeal. — Modified 
and  affirmed. 


Etta  B.  Peecival  v.  Colonial  Investment  Company, 

Appellant. 

Party  walls:  uabh-ity  of  purchaser  therefor.    Where  a  party  wall 
I    is  erected  upon  the  land  of  adjoining  owners  under  an  agree- 
ment that  the  owner  erecting  the  wall  shall  be  compensated  by 
the  other  in  part  when  he  makes  use  of  the  same,  the  agreement 
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is  a  covenant  running  with  the  land,  and  the  obligation  to  pay 
arises  only  upon  making  such  use  of  the  wall,  so  that  the  grantee 
first  availing  himself  of  the  benefit  is  required  to  pay  the  stip- 
ulated share  of  the  cost  under  his  grantor's  covenant 

Same.     Where  an  adjoining  owner  has  made  such  use  of  a  party 

2  wall  that  he  is  personally  liable  for  a  portion  of  the  expense, 
his  lessee  is  not  bound  to  pay  the  same  in  the  absence  of  notice 
of  its  nonpayment,  but  the  owner  erecting  the  wall  must 
look  to  the  adjoining  owner  first  using  the  same. 

Same:  cx)venants  against  incumbrances.    Under  our  statute  a  party 

3  wall  erected  by  one  adjoining  owner  partly  on  the  premises  of 
the  other  without  his  consent  does  not  constitute  an  incumbrance, 
and  a  lessee  who  by  first  making  use  of  the  wall  thereby  obli- 
gates himself  to  pay  a  portion  of  the  cost,  cannot  recover  the 
same  from  the  lessor. 

Appeal   from   Polk   District    Court. — Hon.    W.    H.    Mo- 
Heney,  Judge. 

Thursday,  March  19,  1908. 

Rehearing   Denied  Monday,   November   2.3,   1908. 

Action  in  equity  to  reform  a  fifty-year  lease,  and 
recover  rent  due  thereunder.  By  way  of  counterclaim 
defendant  asks  judgment  against  plaintiff  for  expense  in- 
curred in  acquiring  the  right  to  use  a  wall  in  common 
partly  resting  upon  the  leased  premises.  Plaintiff  was 
given  judgment  for  the  rent  claimed,  and  defendant's 
counterclaim  was  dismissed.  Defendant  appeals. — Af- 
firmed, 

Read  &  Read,  and  J5.  A.  Younker,  for  appellant     - 

Clinton  L.  Nourse,  for  appellee. 

McClain,  J. — The  lease  in  question,  which  covered  a 
lot   forty-four   feet   wide   in   a   block   in   the   city   of   Des 
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Moines  devoted  to  business  purposes^  contained  in  the 
description  of  the  property  the  following  clause:  "To- 
gether with  all  the  improvements  now  erected  thereon; 
and  first  party  guarantees  to  second  party  the  quiet  and 
peaceful  possession  and  enjoyment  of  said  premises  dur- 
ing the  term  hereof."  At  the  time  the  lease  was  executed 
the  lot  was  partly  covered  by  small  frame  buildings  and 
sheds  from  which  plaintiff  was  deriving  revenue  from 
leases  to  temporary  tenants,  and  on  the  east  line  of  the 
lot  was  a  party  wall  erected  by  one  Garver,  the  owner 
of  the  abutting  lot  The  defendant,  desiring  to  erect  a 
permanent  building  on  the  lot,  was  compelled  to  pay 
to  Garver  one-half  the  expense  of  the  erection  of  this 
party  wall  in  order  to  be  entitled  to  make  use  thereof, 
such  payment  not  having  been  made  by  plaintiff;  and  de- 
fendant in  its  counterclaim  asks  judgment  against  plain- 
tiff for  the  amount  so  paid.  Plaintiff  asked  to  have  the 
lease  so  reformed  as  that  the  provision  above  quoted 
should  be  applicable  only  to  the  temporary  improvements 
on  the  property  and  not  to  the  party  wall;  and  the  evi- 
dence tended  to  show  that  the  conversations  between  plain- 
tiff's agent  and  the  officer  of  defendant  with  whom  the 
lease  was  made  had  reference  only  to  the  temporary  build- 
ings, and  that  nothing  was  said  between  the  parties  in 
regard  to  the  party  wall,  and,  further,  that  plaintiff  and 
her  agent  had  no  knowledge  at  the  time  the  lease  was 
executed  that  the  wall  in  question  stood  partly  on  plain- 
tiff's lot.  The  trial  court  refused  to  grant  a  reformation 
of  the  lease,  and,  in  order  to  dispose  of  the  case,  we  find 
it  unnecessary  to  review  the  court's  action  in  this  respect. 
But^  conceding  as  we  may  that  the  evidence  did  not  make 
out  a  case  for  reformation,  we  are  clearly  of  the  opin- 
ion that  it  would  not  justify  any  claim  on  the  part  of  the 
defendant  of  an  agreement  to  convey  to  defendant  any 
right  with  reference  to  the  party  wall  which  would  not 
have   passed  to   it  without  the   insertion   of  such   clause. 
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A  conveyance  or  lease  of  real  property  carries  with  it 
all  permanent  improvements  on  the  premises,  and  de- 
fendant's right  with  reference  to  the  party  wall  is  to  be 
determined  by  the  rules  whidi  would  have  been  applied 
had  no  reference  in  the  lease  to  the  improvements  been 
made. 

Where  a  party  wall  is  erected  by  agreement  resting 
in   part   on   the   lands   of   two   adjoining   owners   with    a 
covenant  that  the  owner  erecting  the  wall  diall  have  com- 
I.  Party  walls:     P^^^satiou    for    a    portion    of    the    expense 
purchase?'        from  the  other  owner  when  the  latter  shall 
*^*^^*^'^*  make   use   of   the   wall,    the    obligation    to 

pay  arises  only  when  such  use  is  made.  The  covenant 
runs  with  the  land  as  against  a  grantee  of  such  adjoin- 
ing owner,  and  the  grantee  who  first  avails  himself  of  the 
benefits  of  the  wall  becomes  bound  to  pay  his  share  under 
his  grantor's  covenant  to  the  owner,  who  has  erected  such 
wall,  and  there  is  no  liability  on  the  part  of  the  cove- 
nanting grantor,  who  has  made  no  use  of  the  wall,  to  pay 
the  stipulated  share  of  the  expense  either  to  the  adjoining 
owner  with  whom  the  covenant  was  made  and  who  erected 
the  wall,  or  to  the  grantee  who.  has  first  availed  himself 
of  its  benefits.  Standish  v.  Lawrence,  111  Mass.  Ill; 
Richardson  v.  Tdbey,  121  Mass.  457  (23  Am.  Rep. 
283). 

Had  plaintiff  made  such  use  of  the  wall  in  this 
case  as  that  she  became  obligated  to  Qarver  to  pay  one- 
half  the  expense  of  the  erection  thereof  under  our  stat^i- 
tory  provisions  which  will  be  hereafter  more 
fully  noticed,  the  defendant,  having  no 
notice  that  the  share  in  the  wall  had  not  been  paid  for, 
would,  perhaps  be  free  from  any  obligation  to  make  com- 
pensation to  Garver,  but,  if  so,  on  the  other  hand  he 
would  have  no  right  of  action  against  the  plaintiff.  This 
would  seem  to  be  the  result  of  the  reasoning  in  Pew  v. 
Buchanan,  72  Iowa,   637,   in  which   it  was  held  that  by 
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reason  of  notice  to  the  grantee  that  his  grantor  had  not 
paid  for  his  share  of  the  wall  such  grantee  was  bound  to 
make  payment  to  the  adjoining  owner.  We  think  it  is 
immaterial,  therefore,  to  determine  under  the  evidence 
whether  the  support  of  the  temporary  sheds  by  plaintiff's 
tenants  on  the  Garver  wall  was  such  use  as  to  justify 
defendant  in  assuming  that  plaintiff  had  paid  for  a  share 
in  the  Garver  wall.  If  plaintiff,  through  her  tenants, 
had  made  such  use  of  the  Garver  wall  as  to  become  bound 
to  pay  therefor,  plaintiff's  personal  liability  to  Garver 
would  not  be  a  charge  which  defendant  would  be  bound 
to  meet  Garver  could  only  look  to  the  plaintiff,  and,  in 
the  absence  of  notice  to  defendant  that  the  share  of  the 
wall  had  not  been  paid  for,  Garver  could  not  have  re- 
covered the  cost  of  such  share  from  defendant  A  lia- 
bility which  has  accrued  and  become  a  personal  charge 
against  a  grantor  does  not  run  against  the  grantee  with- 
out notice  thereof;  and,  adversely,  when  the  grantee  becomes 
bound  under  a  covenant  running  with  the  land,  his  grantor 
is  relieved  from  liability.  Sexauer  v.  Wilson,  136  Iowa, 
357.  If,  then,  before  the  execution  of  the  lease  to  de- 
fendant, plaintiff  had  made  such  use  of  the  Garver  wall 
as  to  be  bound  to  compensate  Garver  for  a  portion  of  the 
expense  of  erecting  it,  defendant  had  no  right  to  make 
payment  to  Garver  of  plaintiff's  indebtedness  and  hold 
plaintiff  therefor.  Garver's  claim  would,  under  such 
conditions,  be  a  personal  claim  against  plaintiff,  which 
defendant  could  not  satisfy  at  plaintiff's  expense.  If, 
on  the  other  hand,  the  conditions  were  such  as  to  show 
that  plaintiff  had  not  made  use  of  the  wall  in  a  way  to 
render  her  liable  to  Garver,  then  defendant,  in  availing 
itself  of  the  privilege  of  becoming  a  part  owner  of  the 
wall  in  order  to  make  use  thereof,  rendered  itself  directly 
liable  to  Garver,  and  acquired  a  right  which,  to  its  knowl- 
edge, had  not  existed  in  plaintiff,  and  did  not  pass  to  it 
by  the   covenants  of   the   lease.      However  this  may   be. 


280  Pebcivai.  v.  Investment  Co.       [140  Iowa 

the  use  which  plaintiffs  tenant  had  made  of  the  Garver 
wall  was  so  slight  in  extent  and  temporary  in  character 
that  defendant  was  not  justified  in  assuming  that  plain- 
tiff had  paid  for  a  share  of  the  wall.  Beggs  v.  Dvlvng, 
102  Iowa,  13. 

The   question   comes   finally   down   to   this:     Does  a 

wall   in   common,   standing   partly  on   the   premises   of   a 

grantor,  for  which  payment  must  be  made  by  the  owner 

of    the    premises    availing    himself    of    the 

nants  against     benefits   of   such    Wall,    but   which   has   not 

incumbrances. 

been  so  used  by  the  grantor  as  that  he  has 
become  liable  to  pay  for  his  share  therein,  constitute  an 
incumbrance  for  which  the  grantee  first  making  use  of 
such  wall,  and  thereby  obligating  himself  to  the  adjoin- 
ing oAvner  to  make  compensation  for  a  share  therein, 
constitutes  an  incumbrance  on  the  premises?  If  the  wall 
has  been  erected  by  mutual  covenant  between  the  grantor 
and  the  adjoining  owner  under  which  covenant  the  ad- 
joining owner  has  acquired  the  right  to  rest  a  part  of 
the  wall  upon  the  grantor's  premises,  then  this  right, 
created  by  the  voluntary  act  of  the  grantor,  does  become 
an  incumbrance;  for  it  is  an  impairment  of  the  full  and 
complete  enjoyment  of  the  granted  premises.  Burr  v. 
Lamaster,  30  Neb.  688  (46  K  W.  1015;  9  L.  R  A.  637; 
27  Am.  St  Kep.  428) ;  MacJcey  v.  Harmon,  34  Minn. 
168  (24  N.  W.  702).  But  under  our  peculiar  statute 
(Code,  Sections  2994-3003)  giving  one  of  two  adjoining 
owners  the  right,  without  the  consent  of  the  other,  to 
rest  a  party  wall  on  the  premises  of  each,  it  has  been 
held  that  a  wall  erected  by  one  adjoining  owner  in  part 
upon  the  premises  of  the  other  does  not  constitute  an 
incumbrance  on  such  premises  so  as  to  impose  a  liability 
on  the  part  of  the  latter  to  his  grantee  under  the  usual 
covenants  of  conveyances.  Bertram  v.  Curtis,  31  Iowa, 
46;  1  Jones,  Eeal  Property,  section  877,  note.  The 
constitutionality  of  our   statutory   provisions   as  to  walls 
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in  common  has  been  sustained  with  difficulty,  and  only 
on  the  theory  that  such  statutes  constitute  a  valid  exercise 
of  the  police  power.  Swift  v.  Calnan,  102  Iowa,  206,  130 
Iowa,  157;  Freund's  Police  Power,  section  443.  Plainly 
the  Legislature  can  not  subject  the  land  of  one  owner  to  an 
incumbrance  in  favor  of  an  adjoining  owner  without  the 
former's  consent.  The  statute  must  be  sut)ported  on  the 
theory  that  the  detriment  as  compared  with  the  probable 
advantages  is  so  small  that  it  is  to  be  disregarded.  An 
illustration  will,  we  think,  make  plain  the  reasons  for 
holding  that  a  party  wall  to  the  construction  of  which 
the  owner  of  premises  has  not  consented  is  not  an  in- 
cumbrance on  such  premises.  Suppose  at  the  time  de- 
fendant took  its  lease  from  plaintiff  there  had  been  no 
party  wall  yet  erected,  but  that  before  defendant  had 
commenced  to  build  Garver  had  erected  such  party  wall, 
as  he  would  have  had  a  right  to  do  under  the  statute,  and 
that  defendant,  preferring  not  to  make  use  of  the  Garver 
wall,  had  erected  a  building  with  its  own  independent 
walls,  thereby  being  deprived  permanently  of  any  use 
of  the  portion  of  the  premises  on  which  the  Garver  wall 
was  rested;  could  it  be  claimed  for  a  moment  that  de- 
fendant would  have  a  right  of  action  against  the  plain- 
tiff for  being  deprived  of  this  portion  of  the  premises? 
Clearly  not.  The  loss  would  be  due  to  the  exercise  of  a 
right  by  Garver  not  in  any  way  derived  from  plaintiff 
nor  authorized  by  her.  She  would  not  be  responsible  for 
it  The  burden  is  one  imposed  by  law  for  the  general 
public  benefit,  and  incident  to  the  ownership  of  the 
property.  It  is  not  an  incumbrance,  but  a  public  bur- 
den,   subject   to   which    defendant's   rights   were   acquired. 

We  have  no  hesitation,  therefore,  in  reaching  the 
conclusion  that  defendant  is  not  entitled  to  compensation 
from  plaintiff  for  the  expense  incurred  by  it  in  acquiring 
the  right  to  use  the  Garver  wall  as  a   wall  in  common. 

The  judgment  of  the  trial  court  is  affirmed. 
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Chakles  Hamilton,   Appellant,  v.   S.   G.   Hamilton  et 
AL.,    Appellees. 

Wills:  LIFE  estate:  power  op  disposal.     A  devise  for  life  of  the 

1  residue  of  testatrix's  estate  with  power  of  sale  as  needed  for 
support,  and  after  the  death  of  the  life  tenant  the  residue  to 
revert  to  the  children  of  testatrix  creates  a  life  estate,  and  not 
an  absolute  fee  in  the  first  beneficiary,  with  a  limited  power  of 
sale  for  a  specific  purpose. 

Same:  alienation  by  life  tenant.    One  who  takes  a  life  estate  with 

2  power  of  disposal  for  needed  support  only,  is  not  vested  with 
power  to  determine  the  propriety  of  a  sale  or  mortgage  of  the 
property  to  discharge  or  satisfy  an  existing  incumbrance,  or  to 
make  improvements  or  repairs,  since  the  power  of  alienation 
is  limited,  and  it  is  the  duty  of  a  life  tenant  to  make  ordinary 
repairs. 

Appeal:  review  of  matters  not  raised  below.    The  appellate  court 

3  will  not  determine  a  question  which  is  neither  involved  in  the 
pleadings  nor  adjudicated  by  the  decree  of  the  lower  court,  but 
is  raised  for  the  first  time  on  appeal. 

Appeal  from  Story  District  Court. — Hon.  W.  D.  Evans, 

Judge. 

Saturday,  April   11,   1908. 

Supplemental  Opinion   Monday,   November  23,   1908. 

Action  in  equity  to  construe  a  will.  On  trial,  the 
petition  was  dismissed.  There  was  judgment  against 
plaintiff  for  costs,  and  he  appeals. — Affirmed. 

J.  L.  Stevens  and  McCnrthy  £  Luke,  for  appellant 

Cummings  &  Mote,  U.  S.  Alderman,  and  Theo.  F. 
Bradford,  for  appellees. 
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Bishop,  J. — Some  time  prior  to  September,  1899, 
Tennetta  M.  Hamilton,  late  of  Story  County,  died  tes- 
tate. By  the  instrument  of  will,  provision  was  made  by 
the  testatrix,  first,  for  the  payment  of  her  funeral  ex- 
penses and  just  debts;  "second,  all  the  rest,  residue  and 
remainder  of  my  estate,  real,  personal  and  mixed,  of 
which  I  may  die  seised  or  possessed,  or  to  which  I  may 
be  entitled,  I  will,  devise  and  bequeath  to  my  beloved 
husband,  Charles  Hamilton,  to  have  and  to  hold  unto  my 
said  husband  during  his  life,  with  full  power  to  sell, 
transfer  and  dispose  of  same  or  as  much  thereof  as  may, 
from  time  to  time,  be  needed  for  his  support  or  mainte- 
nance during  his  said  lifetime;  third,  I  further  direct 
that  after  the  decease  of  my  said  husband,  Charles  Ham- 
ilton, all  the  then  remaining  property  of  my  estate,  both 
real,  personal  and  mixed,  shall  revert  to  and  is  hereby 
given,  devised  and  bequeathed  to  my  children,  equally, 
share  and  share  alike."  The  death  of  said  Tennetta  M. 
Hamilton  is  alleged,  as  also  due  probate  of  the  will.  The 
petition  is  in  two  coimts.  In  the  first,  plaintiff  alleges 
that  as  surviving  husband  in  virtue  of  the  will  he  is  the 
absolute  and  imqualified  owner  of  all  the  property  of  which 
the  testatrix  died  seised,  and  he  prays  that  the  instrument 
may  be  given  construotion  conformably  to  the  claim  as 
thus  made  by  him.  In  the  second  count  the  necessity  for 
a  sale  of  part  of  the  real  property  of  which  the  testatrix 
died  seised  is  alleged,  and  an  order  granting  authority  to 
sell  and  convey  is  prayed. 

In  the  first  count  the  will  is  set  out,  and  on  the  trial 

the  instrument  itself  was  introduced  in  evidence.     As  we 

think,  the  case  on  this  count  comes  fairly  within  the  rule 

of  In  re  Estate  of  Proctor,  95  Iowa,  172; 

estate:*  power     WehJ)   V.   Webh,   130   lowa,   457,   and   other 

of  disposal. 

like  cases.  Following  the  rule  of  those  cases, 
it  must  be  held  that  the  devise  to  plaintiff  was  of  a  life 
estate,  with  power  of  alienation  for  specific  purposes  added. 
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In  the  second  count  of  the  petition  it  is  alleged  tiiat 
Tennetta  M.  Hamilton  died  seised  of  three  lots  in  the 
town  of  Ames;  that  "the  residence  which  plaintiff  occu- 
pies as  his  home  is  situated  on  two  of  said 
tion  by  life  lots,  and  that  the  other  lot,  while  adjacent 
thereto,  is  vacant."  It  is  then  alleged  that 
the  said  property  as  a  whole  is  incumbered  by  a  mortgage 
given  by  the  decedent  to  secure  payment  of  the  sum  of 
$1,000,  now  past  due,  with  an  accumulation  of  $100  inter- 
est; that  the  house  and  bam,  on  said  premises,  and  the 
adjacent  sidewalks,  are  in  need  of  repairs;  and  that  these 
and  other  improvements  are  necessary  for  the  preservation 
of  the  property  and  to  plaintiff's  enjoyment  thereof.  The 
prayer  of  this  count  is  that  plaintiff  be  allowed  to  mort- 
gage the  property  as  a  whole  in  the  sum  of  $2,200,  and 
that  on  finding  a  purchaser  he  be  allowed  to  sell  the  vacant 
lot  and  apply  the  proceeds  to  the  satisfaction  of  such  mortr 
gage.  Defendants  in  answer  admit  the  existence  of  the 
present  mortgage,  and  offer  to  unite  with  plaintiff  in  a 
renewal  thereof.  They  insist  that  as  life  tenant  it  is  the 
duty  of  plaintiff  to  keep  the  property  in  repair,  and  they 
deny  that  any  necessity  exists  for  the  sale  of  any  of  the 
lots,  or  the  further  incumbrance  of  any  thereof,  to  meet  the 
wants  of  plaintiff  as  for  his  support  and  maintenance. 
No  evidence  respecting  the  matters  alleged  in  this  count 
was  introduced  on  the  trial;  the  plaintiff  relying  on  the 
provisions  of  the  will  as  vesting  in  him  the  full  legal 
right  to  determine  for  himself  the  appropriateness  of  the 
purpose  and  the  question  of  necessity. 

We  think,  as  did  the  court  below,  that  the  provisions 
of  the  will  do  not  afford  warrant  for  the  conclusion  thus 
broadly  contended  for  by  plaintiff.  The  power  of  aliena- 
tion is  a  limited  one.  He  (plaintiff)  may  sell,  etc.,  as 
"needed  for  his  support  or  maintenance.'^  As  life  tenant 
it  is  the  duty  of  plaintiff  to  preserve  the  property  by 
making  ordinary  repairs.     16  Cyc  629.     And  there  is  no 
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rule  on  which  he  can  predicate  a  demand  that  improve- 
ments shall  be  placed  upon  the  property  at  the  expense  of 
the  remaindermen  for  his  benefit.  There  is  no  evidence 
that  a  sale  of  a  portion  of  the  property  is  necessary,  to 
the  end  that  the  existing  incumbrance  may  be  taken  care 
of;  nor  is  there  proof  that  such  is  required  for  the  purposes 
of  plaintiflPs  support  and  maintenance.  In  this  situation, 
the  demand  of  plaintiff  was  properly  refused.  Baldwin  v. 
Morford,  117  Iowa,  72.;  Rowe  v.  Rowe,  120  Iowa,  17; 
30  Am.  &  Eng.  Ency.  740. 

On  the  conclusions  expressed  foregoing,  the  decree  ap- 
pealed from  must  be,  and  it  is  affirmed. 

Supplemental   Opinion. 

Per  Curiam. — ^In  a  petition  for  rehearing  the  appel- 
lant urges  upon  our  attention  the  proposition   that,   even 
if  the  estate  granted  or  devised  to  him  by  the  will  be  for 
3  Appeal:  re-       ^^^^  ^^Jy  7^^  uudcr  the  added  powcr  which 
tcJrmft"***     accopipanies    and    qualifies    such    devise,    he 
raised  below,     j^  ^j^^  ^^j^  judgc  of  his  personal  needs,  and 

that,  whenever  he  shall  in  good  faith  believe  and  determine 
that  his  maintenance  and  support  in  reasonable  comfort 
requires  it,  he  may  sell  and  convey  the  property  and  vest 
his  grantee  with  a  good  title  in  fee  without  application  to 
or  authority  from  the  court,  and  without  obtaining  the  con- 
sent of  the  remaindermen.  We  do  not  understand  that 
said  question  was  presented  to  or  passed  upon  by  the  trial 
court  The  petition  presented  for  this  court's  consideration 
but  two  propositions:  (1)  That  the  will  in  question  de- 
vised to  plaintiff  the  entire  fee,  instead  of  a  life  estate; 
and  (2)  that  in  case  the  court  should  hold  the  devise  to 
be  of  a  life  estate  only,  then  authority  was  asked  to 
mortgage  the  property  to  obtain  money  for  making  repairs 
and  for  other  purposes.  This  was  the  only  specific  relief 
asked  and  the  only  questions  raised  as  to  the  effect  of  the 
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will,  and  the  general  prayer  for  a  construction  of  the  will 
must  of  necessity  be  held  to  be  a  request  for  its  con- 
struction with  reference  to  the  particular  subjects  thus 
submitted  for  the  court's  consideration.  It  is  possible  that 
a  single  sentence  or  two  in  the  original  opinion  filed  herein, 
if  read  without  keeping  in  mind  the  questions  which 
were  alone  under  consideration,  might  bear  the  construc- 
tion which  appellant  has  placed  upon  them  in  his  petition 
for  rehearing;  but  it  is  enough  to  say  that  the  power  of 
the  life  tenant,  under  the  terms  of  this  devise  to  sell  and 
convey  the  fee  without  order  from  the  court,  was  not 
raised  by  the  pleadings,  and  there  is  nothing  in  the  de- 
cree entered  by  the  court  below  nor  in  the  opinion  hereto- 
fore filed  in  this  court  which  attempts  to  settle  or  adjudi- 
cate  that   question. 

The  petition  for  rehearing  is  therefore  overruled. 


Geokge  Semper  et  al,  Appellants,  v.  Kate  Enolehart. 

Undue  influence:  age  and  iKmtumr.    Extreme  age  and  consequent 

1  infirmity  may  be  considered  in  determining  whether  a  grantor 
was  unduly  influenced  in  making  a  conveyance. 

Same:  Evn>ENCE.    On  an  issue  as  to  undue  influence  in  the  execu- 

2  tion  of  a  deed  to  grantor's  housekeeper,  at  the  suit  of  his 
heirs  to  set  the  same  aside,  the  evidence  is  reviewed  and  held 
to  show  a  voluntary  convejrance  rather  than  as  the  result  of  influ- 
ence growing  out  of  improper  relations  with  the  grantee. 

Opinion  of  trial  court:  weight  given  same  on  appeal.    Where  the 

3  evidence  is  conflicting  the  appellate  court  will  give  considerable 
weight  to  the  opinion  of  the  trial  court  who  had  the  opportunity 
of  seeing  and  hearing  the  witnesses. 

Appeal  from   Clinton   District   Court. — ^Hon.   D.    V. 
Jackson,   Judge. 
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Monday,  November  23,   1908. 

Plaintiffs,  as  the  heirs  of  Wm.  Semper,  deceased, 
ask  to  have  set  aside  a  deed,  executed  by  decedent  about 
a  year  before  his  death  to  defendant,  for  one  hundred  and 
twenty  acres  of  land,  alleging  that  at  the  time  the  deed 
was  executed  decedent  was  feeble  in  mind,  and  that  the 
defendant  had  been,  for  ten  years  previous,  the  mistress  of 
decedent,  and  had  become  the  manager  of  his  business  af- 
fairs, and  by  means  of  the  influence  thus  acquired  had 
procured  the  execution  of  the  conveyance.  There  was  a 
decree  for  defendant,  and  plaintiffs  appeal. — Affirmed. 

Skinner  &  Coe  and  A.  L.  Schuyler,  for  appellants. 
W.  A.  Cotton  and  Wolfe  &  Wolfe,  for  appellee. 

McClain,  J. — ^Wm.  Semper,  whose  heirs  now  seek  to 
have  set  aside  his  deed  to  defendant,  was  seventy-nine  years 
old  when  the  deed  was  executed,  and  was  in  feeble  health. 
For  ten  years  defendant  had  been  his  housekeeper,  the 
relation  having  commenced  a  year  before  the  death  of 
Semper's  wife,  who  was  of  unsound  mind. 

No   such    impairment    of    Semper's    mental    faculties 

was  shown   as   to  require   the   setting  aside   of   the   deed 

on  the  ground  of  incapacity  alone,  but  his  extreme  age, 

and  his  consequent  physical  infirmities,  may 

flubncb:  age    propcrlv  be  Considered  in  determining  wheth- 

and  infirmity.      t^      ^       ^  ^  o 

er  he  was  unduly  influenced   by   defendant 
to  execute  the  conveyance  of  his  property  to  her. 

Plaintiffs  attempted  to  prove  that  Semper  and  defend- 
ant lived  in  illicit  relations,  and  invoke  the  rule  that  a 
woman,  who  by  means  of  the  influence  acquired  over  her 
a.  Samb:  partner  in  such  relations  by  means  thereof 

eTidence.  procurcs  a  grant  of  property  from  him,  will 

not  be  allowed,  as  against  his  heirs,  to  enjoy  the  benefit  of 
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such  procurement  Conceding  the  general  rule,  we  are  far 
from  satisfied  that  any  illicit  relations  are  established  by  the 
evidence.  While  there  is  direct  testimony  by  a  son-in-law 
of  Semper  and  another  person  that  on  one  occasion  they 
played  the  part  of  eavesdroppers,  and  found  Semper  and 
defendant  in  a  compromising  situation,  the  circumstances 
as  related  throw  grave  suspicion  on  the  truthfulness  of 
their  story.  It  was  at  the  time  made  public  property,  but 
neither  the  son-in«-law,  nor  the  children  of  Semper  living 
in  the  neighborhood,  made  any  protest  to  him  or  defend- 
ant, so  far  as  appears,  in  regard  to  the  relations  in  which 
they  were  living.  The  only  other  evidence  of  improper 
relations  is  furnished  by  testimony  of  several  witnesses 
that  it  was  the  general  belief  in  the  community  that  such 
relations  existed.  It  is  not  clear  that  this  belief  was  not 
based  on  the  public  story  of  the  eavesdroppers,  or  on  the 
bad  repute  of  defendant^  who  soon  after  coming  to  live 
with  the  Sempers  had  given  birth  to  an  illegitimate  child, 
as  the  result  of  her  seduction  in  another  State,  and  be- 
fore she  had  been  brought  by  one  of  Semper's  daughters- 
in-law  to  his  home  to  take  the  place  of  housekeeper.  The 
testimony  of  one  witness  that  Semper's  wife  committed 
suicide  in  consequence  of  his  relations  to  defendant  is  en- 
titled to  no  consideration.  If,  as  the  witness  says,  the  wife 
was  insane,  her  belief  that  her  husband  was  unfaithful 
would  furnish  no  proof  of  the  fact.  It  further  appears 
by  testimony,  entitled  to  as  much  weight,  that  the  wife 
had  twice  attempted  suicide  before  defendant  came  to  live 
with  the  Sempers.  But  we  need  not  go  into  these  rumors 
and  beliefs  as  to  a  woman  who  is  conceded  to  have  been 
insane.  It  should  be  said,  also,  that  defendant  as  a  wit^ 
ness  consistently  and  emphatically  denied  any  improper  re- 
lations with  Semper.  Whatever  may  be  the  fact  as  to 
the  alleged  improper  relations  between  Semper  and  defend- 
ant, such  relations,  if  established,  would  only  furnish  evi- 
dence of  undue  influence,  and  we  think  such  influence  has 
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been  fully  negatived  in  the  record.  Semper's  wife  was, 
as  already  indicated,  mentally  unsound,  and  incapable  of 
attending  to  household  duties,  and  defendant  as  house- 
keeper cared  for  both  of  them  as  long  as  the  wife  lived, 
and  continued  to  keep  house  for  Semper  until  his  death. 
His  children  were  all  married  and  living  away  from  home, 
and  he  was  entirely  dependent  upon  defendant  for  the  as- 
sistance which  was  very  important  to  a  man  of  his  ad- 
vanced years.  The  evidence  tends  to  show  that  defendant 
received  very  small  wages,  and  that  soon  after  his  wife's 
death,  and  repeatedly  thereafter  until  the  deed  was  made, 
he  declared  it  to  be  his  intention  to  give  defendant  some 
land  in  compensation  beyond  the  wages  paid  to  her  for 
her  faithful  and  satisfactory  services  as  his  housekeeper. 
There  is  some  evidence  tending  to  show  that  he  had  already 
given  her  money  beyond  her  wages,  and  that  she  had  an 
account  in  a  bank,  but  there  is  nothing  to  show  that  any 
money  thus  paid  to  her  was  regarded  by  him  as  satisfaction 
of  his  intention  to  make  her  additional  compensation.  De- 
clarations of  defendant  that  she  had  insisted  on  Semper's 
making  the  deed,  which  he  did  finally  execute  to  her,  are 
fully  explained  by  the  promises,  which  she  testified  were 
made  to  her,  that  land  should  tluis  be  conveyed.  Her 
anxiety  as  disclosed  was  that  the  land  be  secured  to  her 
before  Semper's  death,  and  if  she  had  remained  with  him 
as  housekeeper  under  a  promise  that  he  would  do  some- 
thing for  her  in  the  way  of  conveyance  of  land,  she  was 
justified  in  urging  him  to  perform  such  promise  before  it 
was  too  late. 

But  the  conclusive  evidence  on  the  subject  is  that 
when  Semper  came  to  execute  this  deed,  he  consulted  his 
banker  as  confidential  friend,  apart  from  defendant,  as  to 
his  plans,  and  insisted  upon  making  the  deed,  although 
he  was  advised  by  the  banker  that  defendant  would  prefer 
a  money  consideration.  After  the  deed  was  executed  and 
delivered   to   defendant,    it  was   returned  by   her   to   thQ 
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banker,  to  be  kept  until  Semper's  death,  and  in  order  to 
allay  any  fear  in  his  mind  that,  after  receiving  the  prop- 
erty, she  would  leave  him.  We  are  satisfied  that  the  deed 
was  executed  voluntarily,  and  not  as  the  result  of  undue 
influence  growing  out  of  improper  relations,  if  any, 
between   Semper  and   defendant 

As  to  the  claim  that  defendant  had  so  far  succeeded 
in  obtaining  the  entire  control  of  Semper's  business  aifairs 
that  whatever  he  did  was  dependent  on  her  instigation  or 
approval,  we  find  that  it  is  without  support  in  the  evidence. 
Defendant  may  have  attended  to  small  pecuniary  trans- 
actions for  Semper,  and  may  have  had  access  to  his  pocket- 
book  kept  in  the  house,  but  it  is  clearly  shown  that  he 
attended  to  his  business  in  general,  in  his  own  way,  and 
that,  while  defendant  usually  accompanied  him  in  the 
last  few  years  of  his  life  when  he  went  to  town  to  trans- 
act business,  it  does  not  appear  that  he  did  not  exercise 
full  volition  with  reference  to  the  business  transacted. 

There  is  much  conflict  in  the  testimony  of  witnesses, 
and  the  case  is  one  in  which  we  are  justified  in  giving 
3  Opinion  of  considerable  weight  to  the  conclusions  of 
weight  given'  the  trial  judge  before  whom  the  testimony 
appeal.  was  givcu,  and  we  are  entirely  satisfied  of 

the  correctness  of  the  court's  conclusion  as  based  on  the 
evidence. 

Appellant's  motion  to  strike  out  a  part  of  appellee's 
amendment  to  the  abstract  is  overruled. 

The  decree  is  affirmed. 


Maey  Mossestad  and  Arne  Sogard,  Guardian,  v.  Helena 
GuNDERSON  et  al.  Appellants. 

Estates  of  decedents:  advancement:  partition.    Where  the  actual 
I    consideration    for   a    conveyance    from    a    parent   to   a   child    is 
nominal,    the    difference    between    the    sum    paid    and    the    real 
value  of  the  land  will  be  presumed   to  be  an  advancement 
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Same:  payment  of  claims.  Where  an  estate  is  unsettled,  but  the 
2  time  for  filing  claims  has  exipired  and  all  enforceable  demands 
against  it  were  ascertained  at  the  time  of  a  partition  action  by 
the  heirs,  it  could  make  no  difference  to  them  whether  the 
claims  were  paid  from  a  sale  of  property  by  the  administrator 
or  from  the  proceeds  of  the  partition  sale. 

Appeal  from  Winnebago  District  Court. — Hon.  Clifford 
P.  Smith,  Judge. 

Monday,  November  23,  1908. 

Suit  in  equity  for  the  partition  of  real  estate.  From 
the  judgment  therein,  the  defendants  Christian  Gunderson 
and  Gilbert  Gunderson  appeal. — Affirmed. 

T.  A.  Kingland  and  Oorden  &  Belsheim,  for  appel- 
lants. 

L.  A.  Jensen,  for  appellees. 

Sherwin,  J. — Olavus  Gunderson  died  intestate  in 
October,  1905,  leaving  a  surviving  widow,  Helena  Gunder- 
son, and  the  defendants,  Ludvig  Gunderson,  Christian 
Gunderson,  and  Gilbert  Gunderson,  and  the  plaintiff, 
Mary  Mossestad,  his  children  and .  only  heirs.  He  died 
seised  of  one  hundred  and  sixty  acres  of  land,  and  this 
suit  was  brought  to  partition  the  same.  There  is  no  ques- 
tion as  to  the  interests  of  the  various  parties  to  the  suit, 
and  the  only  question  presented  for  our  determination  is 
whether  certain  conveyances  of  real  estate  made  by  the 
deceased  and  his  wife  in  1899  to  the  defendants  Christian 
and  Gilbert  Gunderson  were  advancements.  The  trial 
court  found  that  they  were  advancements,  and  said  de- 
fendants appeal. 

The  deceased  and  his  wife  conveyed  eighty  acres  of 
land  to  each  of  the  appellants;  the  deed  in  each  case  recit- 
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ing  a  consideration  of  $600,  and  each  containing  the  usual 
I.  Estates  OF  DE-    covenants   o£   Warranty.      It    is    fairly   well 
^Smcntit     established    by    the    evidence    that    each    of 
partition.  ^j^^    appellants    in    fact   paid    $600    for   the 

land  deeded  to  him,  and  the  evidence  is  also  conclusive 
that  at  the  time  of  the  conveyances  the  land  covered  there- 
by was  worth  from  $20  to  $40  per  acre ;  the  appellants 
themselves  placing  the  value  thereof  at  from  $20  to  $25 
per  acre.  It  is  therefore  practically  undisputed  that  the 
consideration  recited  in  the  deeds  and  in  fact  paid  for 
each  tract  of  land  was  nominal  merely.  The  trial  court 
found  that,  in  the  settlement  of  the  estate,  these  appellants 
should  each  be  charged  $2,400  for  the  land  which  had 
been  conveyed  to  them,  and  we  are  fully  satisfied  that  the 
finding  has  ample  support  in  the  evidence.  While  a  con- 
sideration of  $600  was  in  fact  paid  in  each  case,  it  is  the 
general  rule  that,  where  the  difference  between  the  price 
paid  and  the  actual  value  of  the  land  is  great,  the  convey- 
ance will  be  regarded  as  voluntary  to  the  extent  of  such 
difference,  and  an  advancement  will  be  presumed  where 
the  consideration  was  very  inadequate.  14  Cyc.  171; 
Fuller  V.  Orifjith,  91  Iowa,  632;  Strong  v.  Lawrence,  58 
Iowa,  55.  And  a  voluntary  conveyance  from  parent  to 
child  is  presumed  to  be  an  advancement.  Bissell  v.  Bissell, 
120  Iowa,  127;  Burton  v.  Baldwin,  61  Iowa,  283;  PhU- 
lips  V.  Phillips,  90  Iowa,  541. 

The  appellants  state  in  their  argument  that  the  trial 
court  found  the  estate  of  Olavus  Gunderson  was  settled 
before   the  commencement   of   the   action,   but   this   is   an 


2.  Same:  pay-  crToneous  Statement.  The  trial  court  ex- 
mcnt  of  claims,  p^esgly  found  that  the  estate  was  unsettled, 
but  did  find  that  the  time  for  filing  claims  had  elapsed, 
and  that  all  enforceable  demands  against  the  estate  were 
then  ascertained,  and  they  were  provided  for  in  the  de- 
cree requiring  a  sale  of  the  undivided  two-thirds  belong- 
ing to   the   parties   other   than   the   widow,    and   the   pay- 
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ment  from  the  proceeds  thereof  of  all  claims  against  the 
estate.  The  appellants  are  not  creditors  and  have  no 
gromid  of  complaint  on  account  of  this  order.  If  the  es- 
tate were  liable  on  other  claims,  it  could  make  no  differ- 
ence to  them  whether  such  claims  were  paid  by  the  sale 
of  the  property  by  the  administrator  or  from  the  proceeds 
of  a  partition  sale. 

We  find  the  evidence  sufficient  to  sustain  the  finding 
of  the  trial  courts  and  the  judgment  must  be,  and  it  is, 
affirmed. 


Alice  Wills,  Fred  Wills,  Louis  Wills,  by  their  next 

friend  Fred  Wills,  and  Fred  Wills,  Appellants, 

V.  Fred  Westendorf  and  Fred 

Westendorf,  Jr. 

Specific  performance:  evidence.  Specific  performance  of  an  oral 
contract  to  convey  land,  even  if  taken  out  of  the  statute  of 
frauds,  must  be  clear,  satisfactory  and  convincing;  it  will  not 
be  decreed  upon  evidence  of  declarations  of  the  owner  that  he 
intended  to  give  it  to  a  relative  on  certain  conditions,  made  prior 
to  the  claimed  oral  agreement  to  so  convey;  nor  will  it  au- 
thorize a  recovery  of  damages  for  a  breach  of  the  agreement. 

Appeal  from  Bremer  District  Court. — Hon.  Clifford  P: 
Smith,  Judge. 

Monday,  November  23,  1908. 

Action  to  enforce  specific  performance  of  an  oral 
contract  to  convey  land.  There  was  a  decree  for  defend- 
ants, and  plaintiffs  appeal. — Affirmed. 

Sager  &  Sweet,  for  appellants. 

Hagemann  &  Farwell,  for  appellees. 

McClain,    J. — The    allegations    for    plaintiffs    which 
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find  some  support  in  the  evidence  are  that  in  1903  the 
plaintiff  Fred  Wills  and  his  wife,  Emma,  the  daughter 
of  the  defendant  Westendorf,  Sr.,  were  induced  to  take 
possession  of  a  farm  of  one  hundred  and  sixty  acres  be- 
longing to  said  defendant  by  the  promise  of  said  de- 
fendant that,  if  they  would  do  so,  he  would  make  them  a 
deed  to  the  farm  and  give  to  his  said  daughter  $1,000 
in  money;  that,  after  the  death  of  said  daughter  in  Jan- 
uary, 1905,  another  arrangement  was  made  between  Fred 
Wills  and  the  defendant,  by  which  the  former  was  to  have 
the  use  of  the  farm  without  rent  until  the  oldest  of  the 
three  surviving  children  of  said  Wills  and  the  defendant's 
daughter  should  become  twenty-four  years  of  age,  when 
defendant  was  to  deed  the  farm  to  said  oldest  child  on  the 
payment  of  $1,000  by  said  child  to  each  of  the  two  other 
children ;  and  that  subsequently  the  defendant  repudiated 
this  alleged  agreement,  and  deeded  the  farm  to  his  son, 
Fred  Westendorf,  Jr.,  for  a  valuable  consideration.  The 
relief  asked  in  the  petition  and  the  amendments  thereto 
is  that  defendant  Westendorf,  Sr.,  be  required  to  convey 
the  premises  to  the  plaintiff  Fred  Wills  and  his  three 
minor  children,  represented  by  him  as  next  friend,  on  pay- 
ment of  any  amount  which  the  court  may  find  to  be  due 
from  plaintiffs  to  the  defendant,  and  that,  if  the  defend- 
ant Westendorf,  Jr.,  be  found  to  be  a  purchaser  in  good 
faith  without  knowledge  of  plaintiffs'  rights,  plaintiffs 
have  judgment  against  Westendorf,  Sr.,  for  the  value  of 
the  premises.  Plaintiffs  also  ask  judgment  for  the  value 
of  the  improvements  made  on  the  farm  if  it  should  be 
found  inequitable  to  decree  specific  performance  or  award 
a  recovery  in  damages  for  a  breach  of  contract.  To  avoid 
unnecessary  detail  in  speaking  of  the  parties,  the  plain- 
tiff Fred  Wills  may  properly  be  described  as  the  sole 
plaintiff,  and  defendant  Westendorf,  Sr.,  the  sole  defend- 
ant 

The  only  specific  evidence  supporting  plaintiff's  alle- 
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gations  is  his  own  testimony  with  reference  to  various  con- 
versations with  defendant,  one  detailed  as  taking  place 
before  plaintiff  with  his  family  went  to  live  on  the  farm, 
another  after  the  death  of  plaintiff's  wife,  and  a  third  when 
plaintiff  sought  to  have  some  kind  of  a  settlement  with 
defendant,  not  long  before  the  deeding  of  the  farm  by 
defendant  to  his  son  Fred.  Without  going  into  the  de- 
tails of  these  alleged  conversations,  it  is  sufficient  to  say 
that  plaintiff  has  not  given  a  consistent  or  even  plausible 
account  0/  any  oral  agreement  between  him  and  defend- 
ant, under  which  defendant  obligated  himself  to  convey 
the  farm  to  plaintiff,  or  to  plaintiff  and  his  wife,  or  to 
plaintiff's  wife  alone,  or  to  plaintiff's  child.  Plaintiff  does 
not  claim  that,  after  the  death  of  his  wife,  he  insisted 
that  there  was  any  contract  on  the  part  of  defendant  made 
before  his  wife's  death  to  convey  the  farm.  He  does 
testify,  however,  that  he  then  made  a  new  arrangement 
with  the  defendant  in  regard  to  having  the  use  of  the 
farm  until  his  oldest  child  should  become  twenty-four  years 
of  age,  when  the  other  children  would  also  have  attained 
their  majority,  when  it  should  be  conveyed  to  such  oldest 
child  on  conditions  already  mentioned,  but  he  does  not 
show  any  partial  performance  of  this  oral  contract.  He 
was  already  in  possession,  so  that  there  was  no  change 
of  possession  taking  the  case  out  of  the  statute  of  frauds. 
He  testifies  as  to  the  making  of  improvements,  which,  if 
made  in  reliance  on  the  oral  contract  to  convey,  would  no 
doubt  entitle  him  to  specific  performance  of  such  contract, 
and  he  introduces  witnesses  who  testify  as  to  some  declara- 
tions of  defendant  made  prior  to  the  first  alleged  oral 
agreement  to  the  effect  that  defendant  intended  to  give 
the  farm  on  some  conditions  to  plaintiff's  wife.  These 
declarations,  however,  as  related  by  the  witnesses,  were  too 
indefinite  and  general  to  furnish  substantial  corroboration 
of  plaintiff's  testimony  as  to  the  oral  agreement.  As  is 
said  in   Holmes  r.   Connable,   111   Iowa,   298,   309,   such 
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testimony  should  be  received  with  great  caution,  and  is 
entitled  to  little  weight  There  is  no  evidence  aside  from 
plaintifPs  testimony  as  to  the  declarations  of  defendant 
that  any  deed  was  ever  executed  in  pursuance  of  the 
original  agreement,  or  the  subsequent  agreement  to  con- 
vey to  plaintiff's  oldest  child,  although  plaintiff  claims  that 
he  was  insisting  on  having  a  deed  made  and  recorded.  De- 
fendant's testimony  is  clearly  in  contradiction  to  that  of 
the  plaintiff  in  every  point,  and,  with  regard  to  the  at- 
tempted settlement  between  plaintiff  and  defendant  not 
long  before  defendant  deeded  the  farm  to  his  son  Fred, 
defendant  testifies  that  plaintiff's  claim  was  only  to  be 
repaid  for  improvements,  and  in  this  he  is  corroborated 
by  the  testimony  of  witnesses  present  when  these  conversa- 
tions relating  to  a  settlement  were  held.  In  view  of  the 
Avell-recognized  rule  that,  to  warrant  specific  performance 
of  an  oral  contract  to  convey,  even  when  taken  out  of  the 
statute  of  frauds  by  proof  of  the  making  of  improve- 
ments, the  testimony  as  to  the  contract  itself  should  be 
clear,  satisfactory,  and  convincing,  we  have  no  hesitation 
in  reaching  the  conclusion  that  plaintiff  has  failed  to  make 
out  a  case  for  specific  performance,  and  therefore  has 
equally  failed  to  make  out  a  case  for  damages  on  account 
of  breach  of  such  alleged  oral  contract  by  defendant.  It 
is  immaterial,  therefore,  whether  the  conveyance  by  de- 
fendant to  his  son  Fred  was  with  or  without  notice  of 
plaintiff's  alleged  rights. 

Defendant  testified  that,  after  the  death  of  plaintiff's 
wife,  he  did  propose  to  the  plaintiff  that  if  plaintiff  would 
repay  to  him  the  sum  of  $3,000  which  had  been  advanced 
by  defendant  to  plaintiff,  a  portion  of  which  had  been 
used  by  plaintiff  prior  to  that  time  in  building  a  house 
upon  the  land,  defendant  would  execute  a  will  under 
which  plaintiff  should  have  the  right  to  occupy  the  farm 
until  his  oldest  child  became  twenty-four  years  of  age, 
when    said   child   should   have    the   farm   on   payment   of 
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$1,000  each  to  the  other  two  children,  and  that  such  will 
was  fully  executed,  but  that  on  refusal  of  plaintiff  to 
pay  the  $3,000,  and  on  being  advised  by  plaintiff  that  he 
did  not  want  the  farm  on  those  terms,  said  will  was  can- 
celed and  destroyed.  It  seems  to  us  that  this  explanation 
of  the  negotiations  between  defendant  and  plaintiff  with 
reference  to  the  farm  after  the  death  of  plaintiff's  wife  is 
more  reasonable  under  ihe  circimistances  than  the  testi- 
mony of  the  plaintiff. 

The  will  referred  to  in  defendant's  testimony  was  in- 
troduced in  evidence,  showing  cancellation  by  the  removal 
of  the  attestation  of  witnesses.  Plaintiff  does  not  allege 
the  making  of  a  contract  with  defendant  under  which  de- 
fendant became  bound  to  make  a  will  such  as  was  made 
and  destroyed,  nor  do  his  counsel  now  in  argument  insist 
that  plaintiff  is  entitled  to  any  relief  under  a  contract  to 
make  a  will,  so  that  we  need  not  discuss  the  conflicting 
testimony  relating  to  the  advancement  by  defendant  to 
plaintiff  of  $3,000  which  defendant  insisted  plaintiff 
should  refund  as  a  condition  to  the  willing  of  the  prop- 
erty to  the  oldest  child  and  the  refusal  of  defendant  to 
comply  with  such  conditions. 

The  only  remaining  question  is  as  to  the  correctness 
of  the  decree  giving  plaintiff  a  money  judgment  against 
defendant  in  the  sum  of  $1,325  for  improvements  put 
upon  the  premises.  Considering  the  whole  evidence  as 
presented  in  the  record,  we  reach  the  conclusion  that  the 
house  was  put  upon  the  farm  by  plaintiff  with  money  fur- 
nished by  defendant,  and  that  the  allowance  made  by  the 
court  for  a  bam  and  other  small  improvements  subsequentr 
ly  made,  is  as  large  as  the  evidence  will  justify. 

We  are  satisfied  that  plaintiff  has  received  all  the 
relief  to  which  he  shows  himself  entitled;  and  the  decree 
is  therefore  affirmed. 
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Edward    Lahaet    and    Daniel    Miller,    Appellants,    v. 

A.  Thompson,  Steve  Moddy  and  others, 

Appellees 

Counties:   supervisor  districts:   abolishment.     County   supervisors 

1  have  statutory  power  to  either  divide  a  county  into  districts  or 
to  abolish  districts  theretofore  established,  and  this  power  is 
in  no  way  affected  by  the  primary  election  law  by  which  candi- 
dates for  office  are  chosen. 

Same:    nomination    of    officers:  'elections.     The    nomination    of 

2  county  supervisors  by  districts  gives  such  nominees  no  vested 
right  in  the  office  or  to  a  place  on  the  official  ballot  which  may 
not  be  taken  away,  either  by  the  legislature  or  the  board  of 
supervisors  to  whom  the  power  has  been  delegated;  so  that  where 
the  supervisors  abolished  the  districts  after  the  primary  nomina- 
tion of  candidates  therein,  and  provided  for  the  election  of 
supervisors  by  the  county  at  large,  such  nominees  were  entitled 
to  have  their  names  on  the  official  ballot,  if  at  all,  as  candidates 
of  the  entire  county. 

Appeal  from  Monroe   District   Court. — Hon.   M.    A. 
Roberts,   Judge. 

Monday,  November  23,  1908. 

The  opinion  states  the  ease. — Affirmed. 

Jaques  &  Jaques,  for  appellants. 

J.  C.  Mdbry  and  R.  T.  Mason,  for  appellees. 

Weaver,  J. — The  board  of  supervisors  of  the  county 
of  Monroe,  at  its  June  session  for  the  year  1902,  acting 
under  the  authority  conferred  by  Code,  section  416,  di- 
vided said  county  into  three  supervisor  districts.     In  the 
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year  1908,  there  being  a  prospective  vacancy  in  said  office 
in  districts  No.  1  and  No.  3  to  be  filled  at  the  general 
election  for  that  year,  the  plaintiff  Miller,  residing  in  dis- 
trict No.  1,  and  the  plaintiff  Lahart,  residing  in  district 
No.  3,  became  candidates  for  the  Democratic  nomination 
to  said  position,  while  the  defendants  Thompson,  residing 
in  district  No.  1,  and  Moddy,  in  district  No.  3,  became 
candidates  for  the  Republican  nomination.  At  the  primary 
election  held  June  2,  1908,  the  several  persons  above  named 
received  a  majority  of  the  votes  of  their  respective  politi- 
cal parties  in  their  respective  districts,  and  were  declared 
to  have  been  duly  nominated.  Four  days  later,  on  June 
6,  1908,  the  board  of  supervisors,  acting,  as  it  claims,  un- 
der' the  authority  given  by  said  statute,  passed  a  resolu- 
tion abolishing  said  supervisor  districts  and  providing  that 
thereafter  members  of  said  board  be  elected  by  the  voters 
of  the  county  at  large.  The  plaintiff's  petition  herein  sets 
out  the  foregoing  facts  and  alleges  that  said  board  has  di- 
rected and  the  county  auditor  proposes  to  put  the  names 
of  said  candidates  upon  the  official  ballot  to  be  voted  by 
the  electors  of  the  county  at  large,  and  not  in  their  re- 
spective districts  only,  and  upon  the  showing  an  injunc- 
tion is  asked  to  restrain  said  action  on  part  of  the  auditor, 
and  that  he  be  required  to  place  the  names  of  said  candi- 
dates upon  the  ballots  to  be  used  in  their  respective  dis- 
tricts only.  The  defendants  demurred  generally  to  said 
petition,  and,  the  demurrer  being  sustained,  the  plaintiffs 
appeal. 

The  fundamental  inquiry  in  the  case  thus  presented 
is  whether  the  board  of  supervisors  had  the  power  to  dis- 
continue the  division  of  the  county  into  districts,  and,  if 
so,  whether  said  order  could  affect  the  status  of  the  can- 
didates theretofore  nominated  and  deprive  them  of  their 
standing  as  district  candidates. 

As  to  the  authority  or  jurisdiction  of  the  board  to 
make  such  order  there  can  be  no  reasonable  doubt.     The 
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statute  above  cited  (Code,  section  416)  expressly  provides 
I.  Counties:  sup-   ^^^^   ^^   board   o£   supcFvisors   may,    at   its 
tJkul^^abS'ish-    regular  June  meeting  in  any  even  numbered 
«»«"^  year,    divide   its   county  into   as   many   dis- 

tricts as  there  are  members  of  the  board,  or  at  such  regu- 
lar meeting  it  may  abolish  such  supervisor  districts  and 
provide  for  electing  supervisors  for  the  county  at  large. 
This  statute  has  never  been  expressly  repealed,  nor  do 
we  find  any  other  statute  since  enacted  which  is  so  incon- 
sistent therewith  as  to  effect  a  repeal  by  implication.  The 
recent  enactment  authorizing  party  nominations  to  office 
at  a  primary  election,  on  which  statute  appellant  relies, 
makes  neither  direct  nor  indirect  reference  to  the  provision 
here  in  question.  Its  clear  purpose  is  not  to  change  of  in 
any  way  affect  tenure  of  office  or  eligibility  to  office,  or 
to  regulate  or  limit  the  legislative  or  qitasi  legislative 
powers  already  conferred  upon  boards  of  supervisors  or 
other  inferior  bodies,  but  simply  to  provide  an  appro- 
priate and  orderly  method  for  naming  candidates  for  the 
offices  to  be  voted  for  at  an  approaching  election.  The 
noniination  at  a  primary  election  gives  the  person  receiv- 
ing it  no  vested  interest  in  the  office  for  which  he  is  named 
or  in  any  place  upon  the  official  ballot  which  may  not  be 
taken  away  by  the  state  acting  through  its  Legislature  or 
some  inferior  body  to  whom  the  power  has  been  del^ated. 
The  offix5e  of  supervisor  is  a  creature  of  the  statute,  as  is 
the  delimitation  of  the  territory  from  which  such  officer 
shall  be  elected.  If  the  Legislature  had  been  in  session 
on  June  6,  1908,  and  had  then  enacted  in  due  form  a 
statute  abolishing  the  supervisor  district  and  providing 
that  supervisors  should  thereafter  be  elected  from  the 
county  at  large,  no  lawyer  would  contend  that  it  thereby 
exceeded  its  constitutional  powers,  or  that  the  operation 
of  such  statute  could  be  in  anywise  controlled  or  affected 
by  the  fact  that  plaintiffs  had  already  been  nominated  to 
such   office   by   their   respective   districts.      If   this   might 
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have  been  done  by  the  State  Legislature,  it  could  be  done 
with  equal  effectiveness  by  the  board  of  supervisors  to 
which  that  power  had  been  expressly  delegated.  The  effect 
of  the  order  was  to  abolish  the  districts.  They  no  longer 
existed,  and  the  county  auditor  was  bound  to  regard  that 
fact  in  making  up  the  official  ballot.  From  the  date  of 
said  order  the  choice  of  supervisors  rested  with  the  electors 
of  the  county  at  large,  and  not  with  the  electors  of  separate 
districts.  It  follows  that,  if  plaintiffs  were  entitled  to 
have  their  names  placed  upon  the  ballot  at  all  as  candi- 
dates for  the  office  of  supervisor,  it  was  on  the  ballot  made 
up  for  the  use  of  the  electorate  of  the  entire  county. 

Counsel  for  appellants  give  considerable  attention  to 

the  alleged   confusion   and   uncertainty  which   may   result 

from  this  holding  in  cases  like  the  one  at  bar.     It  is  said 

that  the  order  of  the  board   of  supervisors 

3.  Sake:  nomin-      -     ,  ^  ^  ,  ,  .        i  •   i 

ation  of  offi-      being  made  alter  the  primary  at  which  can- 
cers: elections.     ,.,  •iii.. 

didates  were  nominated  b^  districts,  and 
not  by  the  county  at  large,  the  respective  political  parties 
are  left  without  any  candidates  for  that  office,  who  are 
entitled  to  have  their  names  entered  upon  their  appropri- 
ate ticket  in  preparing  the  official  ballot.  If  this  be  true, 
it  may  disclose  an  oversight  in  the  framers  of  the  primary 
law,  but  it  can  not  control  the  plain  language  of  the  stat- 
utes as  they  stand.  But  we  do  not  decide  whether  the  re- 
sult which  counsel  deprecates  necessarily  follows  this  hold- 
ing, or  whether,  the  office  of  supervisor  being  a  county 
office  even  where  the  election  is  by  districts,  the  nomina- 
tion of  appellants  by  their  districts  was  riot  sufficient  to 
entitle  them  (the  districts  being  subsequently  abolished) 
to  a  place  upon  the  ballot  for  the  entire  county.  That 
question  is  not  now  before  us.  The  right  which  appellants 
demand  to  have  recognized  is  the  right  to  have  their  names 
placed  upon  the  ballot  to  be  used  within  the  territory  con- 
stituting their  respective  districts  as  said  districts  existed 
at  the  date  of  the  primary,  and  that  they  be  not  placed 
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upon  tne  ballot  proper  for  the  county  at  large.  That  claim, 
we  are  very  clear,  can  not  be  sustained.  They  are  not 
here  claiming  any  right  or  relief  as  candidates  for  election 
by  the  county  at  large,  and  anything  we  might  say  upon 
that  subject  would  be  mere  dictum. 

The  demurrer  to  the  petition  was  properly  sustained, 
and  the  judgment  of  the  district  court  is  affirmed. 


T.  J.  Regan  v.  I.  R  Kirk,  Appellant 

Statute  of  frauds:  oral  agreement  to  pay  debt  of  another.  Oral 
evidence  of  a  promise  to  pay  the  debt  of  another  is  inadmis- 
sible under  the  statute,  and  the  mere  fact  that  the  promisee 
relied  upon  the  unenforceable  contract  will  not  operate  to  make 
it  enforceable. 

Appeal  from  Cerro   Oordo  District   Court. — ^Hon.    J.   F. 
Clyde,  Judge. 

Monday,  Novembeb  23,  1908. 

Action  on  an  alleged  contract  for  labor  on  a  farm 
resulted  in  a  judgment  against  defendant,  from  which -.he 
appeals. — Reversed. 

Cliggitt,  Rule  &  Keeler,  for  appellant 

Glass,  McConlogue  &   Witm^r,  for  appellee. 

Ladd,  C.  J. — The  evidence  tended  to  show  that  plain- 
tiff had  begun  work  for  a  tenant  of  defendant,  under  an 
agreement  that  he  should  be  paid  $25  per  month  for 
eight  months;  that  after  laboring  about  a  month  he  ascer- 
tained that  the  tenant  was  in  financial  trouble,   and   ad- 
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vised  him  that  he  would  quit  unless  payment  of  his  wages 
were  guaranteed;  that  the  two  met  defendant  by  appoint- 
ment, when  plaintiff  repeated  the  statement,  and  defend- 
ant, according  to  the  evidence  of  the  other  two,  told  him, 
in  substance,  to  go  ahead  and  work,  and  he  would  see  that 
he  got  $25  per  month  for  eight  months,  and  got  $10  per 
month  as  he  needed  it,  and  the  balance  when  his  time 
was  up;  that  he  continued  in  the  tenant's  employment  as 
agreed.  The  court  instructed  the  jury  that,  if  plaintiff 
hired  out  as  stated  and,  upon  discovering  the  tenant's 
financial  circumstances,  told  defendant  he  would  quit  un- 
less assured  the  payment  of  his  wages  and  "defendant  oral- 
ly promised  to  pay  him,  or  see  that  he  was  paid,  in  case 
he  would  not  quit  work,  and  the  plaintiff  relied  upon 
such  promise,  and  continued  work  only  because  it  was  made 
to  him,  then  such  oral  promise  would  be  valid  between 
the  plaintiff  and  the  person  making  it.  But  if  the  defend- 
ants, or  either  of  them,  made  an  oral  promise  to  pay  the 
plaintiff  for  the  work  which  he  had  agreed  to  do  for 
Treaner,  such  promise  was  void  and  of  no  force  or  effect, 
unless  it  is  further  proved  that  the  work  was  performed 
on  the  strength  o^  such  oral  contract,  and  would  not  have 
been  performed  without  it."  This  was  clearly  erroneous. 
The  fact  that  the  promisee  relies  on  an  unenforceable 
promise  does  not  validate  it  The  contract  itself  must  be 
such  as  is  enforceable  upon  performance.  Evidence  of  an 
oral  agreement  to  "answer  the  debt,  default  or  miscarriage 
of  another"  is  inadmissible  under  the  statute,  regardless 
of  whether  it  is  acted  on  or  not.  Section  4625,  Code. 
Nor  can  it  be  said  that  the  instruction  was  without  preju- 
dice. No  witness  pretended  to  say  that  the  contract  be- 
tween plaintiff  and  the  tenant  was  modified  in  any  manner. 
The  obligation  of  the  latter  to  pay  the  wages  continued  as 
before,  and  plaintiff  remained  in  his  employment.  No 
purpose  of  defendant  was  subserved,  save  in  aiding  his 
tenant,  on  the  land  of  his  stepchildren,  to  retain  a  hired 
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man.  Indeed  we  are  at  a  loss  to  understand  on  what 
theory  plaintiff  can  maintain  the  action,  but  as  we  have 
no  argument  in  his  behalf,  the  point  is  not  determined. — 
Reversed. 


Anna  Collins,  Appellant,  v.  Wells,  Fabgo  &  Company, 
Express,  Appellee. 

Negligence:  colusion  of  vehicles:  evidence.    On  the  question  of  a 

1  collision  of  plaintiffs  carriage  with  defendant's  dray  wagon  with 
resulting  injury  to  plaintiff,  the  evidence  is  reviewed  and  held  suffi- 
cient to  take  the  case  to  the  jury. 

Negligence:  scope  of  cross-examination  of  hostile  witness:  direc- 

2  tion  of  verdict.  Where  the  plaintiff  confined  the  direct  exam- 
ination of  the  driver  of  the  express  wagon  with  which  her  car- 
riage collided  causing  her  injury  to  the  identification  of  the 
wagon,  the  cross-examination  of  the  witness,  manifestly  hostile 
to  the  plaintiff,  should  have  been  confined  to  that  issue;  and  it 
was  erroneous  to  direct  a  verdict  for  defendant,  basing  the  rul- 
ing on  the  witness's  cross-examination  as  to  the  merits  of  the 
case  on  the  question  of  negligence;  and  especially  as  there  was  a 
conflict  between  plaintiffs  evidence  and  that  of  the  driver  on 
the  question  of  negligence  she  was  entitled  to  have  it  submitted  to 
the  jury. 

Collision  of  vehicles:  identification.     Proof  that  one  of  defend- 

3  ant's  drivers  was  present  at  the  place  of  accident  in  charge  of 
one  of  its  wagons,  and  that  there  was  no  other  such  wagon 
at  the  place,  was  sufficient  identification  of  the  wagon. 

Appeal  from  Polk  District  Court. — Hon.  W.  H. 
McHenby,  Judge. 

Monday,  November  23,  1908. 

Action  for  damages  for  alleged  personal  injuries  re- 
sulting from  collision  with  one  of  defendant's  express 
wagons.  Judgment  for  the  defendant  on  a  directed  ver- 
dict     Plaintiff  appeals. — Reversed. 

Gillespie   £  Bannister,   for   appellant 
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Bead  &  Read,  for  appellee. 

Evans,  J. — The  evidence  offered  on  behalf  of  plain- 
tiff tends  to  prove  the  following  facts:     That  on  the  10th 
of  May,  1906,  she  and  her  daughter,  Mrs.  McNeal,  were 
1.  Negligbkcb:      driving  in  a  single  buggy  eastward  on  Wal- 
^hkiS:''^       ^^^  Street  in  Des  Moines.     At  a  point  be- 
cvidcncc  tween   First  and   Second   Streets  they  were 

overtaken  by  an  express  wagon,  which  was  driving  rapidly, 
and  which  drove  into  and  collided  with  the  plaintiff's 
buggy  by  running  its  wheel  between  the  front  and  hind 
wheel  of  plaintiff's  buggy,  and  pushing  it  against  a  dray 
wagon  then  driving  on  the  right-hand  side  of  plaintiff's 
buggy.  The  collision  with  the  dray  wagon  broke  the 
right  front  wheel  of  plaintiff's  buggy.  As  a  result  plain- 
tiff was  thrown  out  and  severely  injured.  Both  the  plain- 
tiff and  her  daughter  testified  unequivocally  to  the  fore- 
going matters.  They  also  testified  that  the  express  wagon 
in  question  was  a  Wells  Fargo  express  wagon.  On  cross- 
examination,  however,  the  plaintiff  admitted  that  she  did 
not  see  the  wagon,  but  made  the  statement  from  informa- 
tion received.  Likewise  Mrs.  McNeal  admitted  on  cross- 
examination  that  she  did  not  personally  identify  the  ex- 
press wagon  as  a  Wells  Fargo  express.  She  contended,  in 
substance,  that  she  believed  it  to  be  such,  and  that  she 
called  up  the  Wells  Fargo  office  by  telephone,  and  was 
informed  over  the  telephone  from  such  office  that  the 
wagon  in  question  was  one  of  their  wagons,  and  that  they 
had  sent  a  physician  to  attend  to  the  plaintiff.  She  was 
not  able,  however,  to  identify  the  person  who  made  such 
communication.  Thereupon  the  plaintiff  called  to  the  wit- 
ness stand  W.  P.  Murphy,  who  was  examined  by  the  plain- 
tiff solely  upon  the  question  of  the  identity  or  ownership 
of  the  express  wagon.  His  evidence  in  chief  is  as  fol- 
lows: "I  was  driving  a  wagon  for  the  Wells  Fargo  Ex- 
press Company  on  May  10,  1906.  My  wagon  was  between 
Vol.  140  Ia.— 20 
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First  and  Second  Streets  on  Walnut  at  the  time  this  plain- 
tiff, Mrs.  Collins,  was  thrown  from  a  carriage.  Q.  Was 
your  wagon  at  the  place  of  the  accident?  A.  Yes,  sir. 
Q.  Were  there  any  other  express  wagons  there?  A.  No, 
sir.'*  Over  the  repeated  objections  of  the  plaintiff  the 
court  permitted  the  defendant  to  extend  its  cross-examina- 
tion beyond  the  question  of  identity  or  ownership,  and 
permitted  the  witness  to  give  his  version  of  the  accident, 
which  was  in  contradiction  of  that  of  the  plaintiff  in  some 
material  respects.  The  substance  of  the  contention  of  this 
witness,  as  disclosed  by  the  cross-examination,  was  that  he 
did  not  drive  against  the  plaintiff's  buggy,  but  that  she 
drove  her  buggy  against  his  wagon ;  and  that  at  the  time  of 
the  accident,  he  was  not  behind  her,  but  that  she  was  a 
''little  back"  of  hinu  The  following  is  a  part  of  his  tes- 
timony on  cross-examination:  "Q.  Now,  was  the  plain- 
tiff's buggy  ahead  of  you  at  that  point?  A.  No,  sir.  Q. 
Where  was  plaintiff's  buggy  at  the  time  of  the  accident? 
A.  The  plaintiff's  buggy  was  just  a  little  back  of  me.  I 
noticed  the  horse  over  my  left  shoulder  when  it  struck, 
and  when  I  turned  around,  it  was  behind  the  lumber- 
man's wagon.  I  did  not  notice  the  plaintiff's  buggy  until 
it  came  in  between  us."  Upon  the  testimony  of  these  three 
witnesses  and  that  of  the  physician  the  plaintiff  rested  her 
case.  The  trial  judge,  upon  defendant's  motion,  directed 
a  verdict  for  the  defendant,  and  gave  the  following  reasons 
therefor : 

The  Court:  The  plaintiff's  theory  in  this  case  is  that 
the  defendant's  wagon  came  behind  her,  and  struck  her 
by  negligent  driving;  struck  the  carriage  in  which  she 
was  riding;  threw  her  against  another  wagon;  pitched 
the  plaintiff  out;  and  caused  her  injury.  The  plaintiff 
offers  no  evidence  whatever  to  show  the  defendant's  wagon 
was  behind  there  at  all,  except  the  testimony  of  the  driver, 
Murphy,  who  was  just  on  the  stand,  who  said  the  wagon 
was  in  front  of  her.  The  wagon  the  plaintiff  complains  of 
is  described  as  an  express  wagon,  which  came  behind,  and 


Nov.  1908]    Collins  v.  Wells,  Fargo  &  Co.  Ex.    307 

the  right  front  wheel  ran  between  her  wheel  and  the  bug- 
gy box.  There  is  no  evidence  any  such  wagon  as  that 
was  over  there  that  belonged  to  the  defendant  company. 
The  only  evidence  where  the  defendant's  wagon  was  is 
that  it  was  in  front  of  the  plaintiff,. and  she  makes  no  com- 
plaint of  any  wagon  in  front  of  her  causing  any  accident. 
There  is  an  entire*  absence  of  testimony  to  show  that  the 
defendant's  wagon  struck  the  plaintiff  from  behind.  Mo- 
tion sustained  and  excepted  to. 

In  this  ruling  tne  court  erred.  The  testimony  of  the 
plaintiff  and  her  daughter  was  abundant  to  entitle  her  to 
go  to  the  jury,  except  upon  the  question  of  the  identifica- 
tion of  the  express  wagon.  Whether  the  information  re- 
ceived by  Mrs.  McNeal  over  the  telephone  from  the  office 
of  the  defendant  was  sufficient  to  entitle  the  plaintiff  to 
go  to  the  jury  on  that  question  we  need  not  now  determine. 
Such  testimony  was  not  necessarily  incompetent 

It  was  the  right  of  the  plaintiff  to  put  Murphy,  the 

supposed   driver  of  the  express  wagon,   upon  the  witness 

stand  and  to  prove  by  him,  if  she  could,  that  the  express 

a.  nbolicehce:      wagou   in  questiou  was  a   Wells  Fargo  ex- 

cxamination       prcss  waffou,  and  that  he  was  the  driver  of 

of  hos-  ,  C7      / 

^c  witness:      it.     She  did  prove  by  him   that  very  fact 

direction  of  . 

▼erdict  The    court    permitted    a    latitude    of    cross- 

examination  of  this  witness  that  was  not  warranted  by 
the  rule  in  such  cases.  Where  a  witness  is  manifestly 
hostile,  and  his  interests  are  adverse  to  the  party  calling 
him,  it  is  the  right  of  such  party  to  have  the  cross- 
examination  of  such  witness  confined  to  the  subject  in- 
quired about  in  the  examination  in  chief.  In  this  case 
the  court  permitted  the  cross-examination  of  the  witness  to 
go  into  the  merits  of  the  case  on  the  question  of  negligence. 
That  error,  however,  would  not,  of  itself,  entitle  the  plain- 
tiff to  complain,  if  on  the  whole  case  a  verdict  was  rightly 
directed  against  her  by  the  court.  But  in  directing  the 
verdict,  the  court  based  its  ruling  upon  the  cross-examina- 
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tion  of  this  witness,  and  upon  that  part  of  it  which  con- 
tradicted the  testimony  of  the  plaintiff  and  her  daughter. 
Even  if  the  plaintiff  had  made  Murphy  her  witness  on  that 
very  question,  she  would  not  be  bound  by  his  contradic- 
tions of  her  own  testimony,  but  would  be  entitled  to  go  to 
the  jury  on  the  dispute.  Because  th6  plaintiff  and  her 
daughter  testified  that  the  express  wagon  came  up  from 
"behind,"  and  because  Murphy  testified  that  "at  the  point" 
of  the  accident  plaintiff's  buggy  was  not  ahead  of  him, 
but  "was  just  a  little  back"  of  him,  the  trial  judge  seems 
to  have  been  of  the  opinion  that  there  was  a  failure  to 
identify  the  defendant's  express  wagon  as  being  the  one 
which  came  up  from  behind.  But  this  is  only  saying  that 
the  plaintiff  and  her  daughter  differed  from  the  witness 
Murphy  in  their  version  of  the  details  of  the  accident 
The  identification  of  Murphy  as  the  driver  of  the 
express  wagon  which  was  involved  in  the  accident  is  com- 
plete. That  he  was  driving  one  of  defendant's  wagons, 
and  that  there  was  no  other  express  wagon 
viHicLEs:  at   the   place,    is   undisputed.      The   circum- 

indentification. 

stances  and  method  of  the  accident  were 
clearly  questions  for  the  jury.  Defendant's  motion  to  di- 
rect a  verdict  should  have  been  overruled.  The  judgment 
below  must  therefore  be  reversed,  and  the  case  remanded 
for  a  new  trial. — Reversed. 


\iU2    504  MeECHANTS  NATIONAL  BaNK   V.    MaKION   R.    CbIST   ET  AL., 

Appellants. 

Wills:  PROVISIONS  for  support:  liens:  trusts:  creditors*  rights.  A 
I  devise  of  property  subject  to  an  obligation  to  support  and  care 
for  another  during  his  life,  which  charge  is  made  a  lien  on  the 
property  devised,  does  not  create  a  trust,  but  imposes  a  mere 
duty  on  the  devisees,  which  becomes  obligatory  upon  acceptance 
of  the  provisions  of  the  will;  but  the  charge  for  care  and  sup- 
port having  been  made  a  lien  on  the  devised  property,  a  cred- 
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itor  of  the  beneficiary  may  proceed  in  equity  to  subject  what- 
ever amount  should  be  paid  by  the  devisees  individually  to  the 
support  of  the  beneficiary,  to  the  satisfaction  of  a  judgment 
against  him. 

Spendthrift  trust:  rights  of  creditors.     Where  a  spendthrift  trust 

2  has  been  created  a  creditor  cannot  deprive  the  beneficiary  of  the 
support  thus  provided  for  him,  at  least  so  long  as  it  is  in  ac- 
cord with  his  station  in  life;  nor  can  the  beneficiary  and  trus- 
tee by  mutual  agreement  defeat  the  purpose  of  the  donor. 

Wills:   PROVISION  FOR   SURVIVING   SPOUSE:   RIGHTS   OF  CREDITORS.      A   SUr- 

3  viving  spouse  may  surrender  the  right  to  the  statutory  estate  in 
property  of  the  other,  accepting  in  lieu  thereof  other  provisions 
of  a  will  for  support,  and  creditors  of  the  beneficiary  cannot 
complain  or  reach  the  interest  thus  acquired,  unless  it  is  of  a 
nature  which  may  be  subjected  to  the  satisfaction  of  their 
claims. 

Same.  A  devise  of  property  to  children  subject  to  a  charge  against 

4  the  same  to  provide  all  the  necessaries  and  care  for  the  sur- 
viving spouse  during  life,  aftiounts  to  a  provision  merely  in  the 
nature  of  security  for  performance  of  the  obligation,  and  creates 
no  interest  in  favor  of  the  beneficiary  that  his  creditors  may 
reach  in  satisfaction  of  their  claims,  especially  as  long  as  the 
duty  to  provide  and  support  is  performed  to  the  satisfaction  of 
the  interested   parties. 

Appeal  from   Wright   District   Court — ^Hon.   R.    M. 
Wbight,   Judge. 

Monday,  November  23,  1908. 

The  plaintiff,  a  judgment  creditor  of  John  M.  Crist, 
brings  this  suit  in  equity  to  subject  to  the  payment  of  its 
judgment  a  claim  for  support  against  M.  R.  Crist,  D.  E. 
Crist  and  Olive  Nail,  who  are  the  children  of  his  deceased 
wife  and  the  executors  of  her  estate.  There  was  a  decree 
for  plaintiff,  and  the  defendants  appeal. — Reversed. 

Sylvester  Flynn  and   Wesley  Martin,  for  appellants. 

McOrath  £  Archard  and  Nagle  &  Nagle,  for  appellee. 
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McCuLiN,  J. — The  deceased  wife  of  John  M.  Crist 
died  possessed  of  property  of  the  value  of  about  $12,000, 
which  by  her  will  was  devised  and  bequeathed  to  the  de- 
fendants, her  children,  subject  to  the  following  provision: 
"My  beloved  husband,  John  M.  Crist,  being  now  over 
seventy-two  years  of  age  and  incapable  of  taking  an  active 
part  in  business  affairs  of  any  kind,  I  hereby  obligate  and 
direct  my  said  children  to  provide  him  all  of  the  neces- 
saries and  take  good  care  of  him  for  the  remainder  of  his 
life,  and  I  hereby  make  his  support  and  care  for  life  a 
lien  upon  the  property  above  mentioned.  This  provision 
in  favor  of  my  husband  is  made  in  lieu  of  his  distributive 
share  in  the  property  that  I  own  at  the  time  of  my  death." 
The  three  children  were  by  the  will  designated  as  execut- 
ors of  the  estate  and  authorized  to  sell  and  convey  real  or. 
personal  property  without  order  of  court.  The  surviving 
husband,  being  duly  served  with  notice  of  the  provisions 
of  the  will,  filed  his  written  election  to  accept  such  pro- 
visions in  lieu  of  his  distributive  share  in  his  wife's  estate. 
Plaintiff  asked  to  have  the  provision  made  in  the  will  in 
behalf  of  the  surviving  husband  subjected  to  the  payment 
of  its  judgment,  and  the  court  found  that  the  care  and 
support  which  the  defendants  were  by  the  will  bound  to 
provide  for  their  father  was  of  the  value  of  at  least  $325 
per  year  during  the  remainder  of  his  life,  and  decreed  that 
defendants,  as  executors,  pay  to  the  clerk  of  the  district 
court  to  be  applied  on  plaintiff's  judgment  semiannually 
the  sum  of  $162.50  so  long  as  their  father  should  live 
until  plaintiff's  judgment  should  be  satisfied. 

It  will  be  noticed  from  the  paragraph  of  the  will 
above  quoted  that  the  executors  are  not  made  trustees  for 
the  purpose  of  carrying  out  its  provisions  in  behalf  of 
I.  WiLu:  provi-     the  surviviug  husband,  but  their  duty  is  to 

port:  liens:       settle  the  cstate  and  to  distribute  the  prop- 
trusts:  crcdi-  , 
tors  rights.        erty  among  themselves  as  devisees  and  lega- 
tees; the  duty  to  support  and  care  for  their  father  being 
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a  duty  imposed  upon  them  individually,  and  the  charge 
therefor  being  made  a  lien  on  the  property  devised  and 
bequeathed  to  them.  We  think  that  the  court  erred  in 
entering  a  decree  evidently  contemplating  the  control  of 
the  property  by  the  executors  so  long  as  the  husband  should 
survive,  and  thus  in  effect  creating  a  trust  fund,  the  pro- 
ceeds of  which  should  be  applied  so  far  as  necessary  to 
make  the  payments  upon  plaintiffs  judgment.  No  com- 
plaint of  the  decree  on  this  ground  is  made  by  the  appel- 
lants; but,  for  the  purpose  of  properly  disposing  of  the 
•questions  argued  by  counsel,  it  is  necessary  to  consider 
the  law  in  this  respect,  and  we  find  that  the  will  does 
not  create  any  trust,  but  imposes  a  duty  upon  the  three 
children,  as  devisees,  to  support  and  care  for  their  father. 
This  ^uty  would  become  obligatory  upon  them  by  the 
acceptance  of  the  provisions  of  the  will  in  their  behalf. 
Inasmuch,  however,  as  the  charge  for  care  and  support  was 
made  a  lien  .upon  the  property,  plaintiff  has  properly 
proceeded  in  equity  to  subject  the  property  so  far  as  is 
necessary  to  the  payment  of  whatever  amount  should  be 
paid  by  defendants  individually  toward  the  satisfaction  of 
plaintiff's  judgment. 

That  the  provision  for  the  surviving  husband  is  not  in 
the  nature  of  a  trust  is  decided  in  Riddle  v.  Beaitie,  77 
Iowa,  168,  wherein  the  plaintiff,  who  had  conveyed  real 
estate  to  one  Townsend  in  consideration  of  Townsend's 
agreement  to  furnish  support  to  plaintiff  during  life,  asked 
to  have  such  agreement  enforced  in  equity  as  against  the 
defendant,  who  had  taken  a  conveyance  of  the  land  from 
Townsend,  assuming  the  obligation  to  furnish  the  agreed 
support  to  plaintiff.  In  that  case  the  court  said:  "The 
facts  alleged  in  the  petition  do  not  establish  a  trust,  aris- 
ing either  between  plaintiff  and  Townsend,  or  plaintiff 
and  Townsend  and  defendant.  The  petition  shows  that 
Townsend  undertook  to  support  plaintiff,  and,  in  con- 
sideration of  such   agreement,   the   land  was   conveyed  to 
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him.  There  is  not  a  word  in  the  petition  showing  a  trust 
arising  in  the  transaction.  Defendant  held  the  absolute 
title,  free  from  any  trust,  and  became  liable  to  plaintiff 
as  upon  any  other  contract,  in  case  he  failed  to  perform 
his  obligation  to  support  her.  Defendant  assumed  and 
undertook  to  carry  out  Townsend's  contract,  and,  of  course, 
became  bound  just  as  he  was  bound  by  the  obligation  of 
the  contract,  and  not  as  a  trustee."  So  in  this  case  the 
children,  by  accepting  their  mother's  property — ^and  we  as- 
sume that  they  have  accepted  the  provisions  of  the  will  in 
their  behalf  by  becoming  executors  thereof — have  become 
bound  to  perform  the  duty  imposed  upon  them  by  the  will 
to  support  and  care  for  their  father,  and  the  only  substan- 
tial difference  in  principle  between  the  case  before  us  and 
the  case  cited  is  that  here  the  charge  is  made  a  lien  upon 
the  property. 

As  the  will  creates  no  trust,  the  argument  for  appel- 
lant based  on  the  doctrine  of  spendthrift  trusts,  so  called, 
which   is   that,   where  property  is   left  to   a   trustee,   the 
proceeds   to  be   used  for  the   support  of  a 
tiust:  righto     designated   beneficiary,   the  interest  of  such' 

of  creditors.        t  n    *  i  i  •  i  i 

beneficiary  may  not  be  subjected  to  the  pay- 
ment of  his  debts,  is  not  pertinent,  and  we  need  not  stop 
to  discuss  the  question,  as  to  which  many  authorities  are 
cited,  whether,  in  the  absence  of  a  specific  provision  termi- 
nating the  rights  of  a  beneficiary  in  case  of  bankruptcy 
or  insolvency,  a  limitation  will  be  implied  such  as  will 
deprive  his  creditors  of  any  claim  upon  the  proceeds  which 
would  otherwise  be  paid  to  the  beneficiary.  This  court 
has  given  some  recognition  to  the  doctrine  of  spendthrift 
trusts  in  Olsen  v.  Youngerman,  136  Iowa,  404,  where  it  is 
held  that  the  trustee  and  beneficiaries  can  not  by  mutual 
agreement  terminate  such  trust  and' defeat  the  purpose  of 
the  donor  to  give  to  the  beneficiary  a  support  which  shall 
be  free  from  the  claims  of  creditors.  The  courts  in  this 
country  seem  generally  to  have  held  that  creditors  can  not 
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deprive  such  a  beneficiary  of  the  support  provided  for  him 
out  of  trust  property,  at  least  so  long  as  it  is  in  accord- 
ance with  his  station  in  life.  Baker  v.  Brown,  146  Mass. 
369  (15  N.  E.  783) ;  Seymour  v.  McAvoy,  121  Cal.  438 
(53  Pac.  946,  41  L.  R.  A.  644) ;  Johnston,  v.  Zane's  Trus- 
tees, 11  Grat  (Va.),  552,  569;  Wales'  Adm'r  v.  Bowdish's 
ExW,  61  Vt.  23  (17  Atl.  1000,  4  L.  R.  A.  819);  Roberts 
V.  Stevens,  84  Me.  325  (24  AtL  873,  17  L.  R.  A.  266) ; 
Lee  V.  Enos,  97  Mich.  276  (56  N.  W.  550);  Moore  v. 
Simmons,  2  Head  (Tenn.)  545;  Stow  v.  Chapin,  51  Hun, 
640  (4  N.  Y.  Supp.  496);  Wilder  v.  Clark,  (City  Ct) 
11  K  Y.  Supp.  683. 

In  some  of  these  cases  emphasis  is  laid  on  the  fact 

that  the  provision  for  the  beneficiary  is  a  mere  gratuity 

from  which  creditors   should   have  no  advantage,  and  in 

this   respect   the   present  case   is   materially 

,  vision  for  sur-    different  from  those  cited.     Here  the  surviv- 

viving 

spouse:  rights    inff  husbaud  was  entitled  to  a  one-third  in- 
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terest  in  his  wife's  estate  of  which  no  will 
of  hers  could  deprive  him  without  his  consent,  and  the* 
share  of  her  property  which  he  might  have  taken  would 
have  become  liable  to  be  subjected  to  satisfaction  of  the 
claims  of  creditors.  It  is  very  justly  urged  by  counsel 
for  appellee  that  the  provision  which  the  surviving  hus- 
band accepted  in  lieu  of  his  statutory  share  in  his  wife's 
estate  was  practically  purchased  by  the  surrender  of  such 
statutory  share,  and,  if  the  benefit  accruing  to  him  under 
the  will  is  of  such  nature  that  it  can  be  subjected  to  the. 
payment  of  his  debts,  there  is  no  reason  why  it  should 
not  be  thus  subjected. 

On  the  other  hand,  the  surviving  husband  had  a  per- 
fect right  to  relinquish  his  statutory  share  and  accept  the 
provision  made  in  the  will.  This  kind  of  an  election  can 
not  l^e  controlled  by  creditors,  although  it  may  result  to 
their  disadvantage.  Shields  v.  Keys,  24  Iowa,  298; 
Brightman  v.  Morgan,  111  Iowa,  481.     Thus  we  have  re- 
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cently  held  that  the  election  of  a  surviving  husband  to 
take  the  homestead  for  life  exempt  from  liability  to  his 
creditors,  in  lieu  of  a  distributive  share  which  might  have 
been  subjected  to  the  payment  of  his  debts,  is  valid  as 
against  the  creditors.  Pickenbrock  v.  Knoer,  136  Iowa, 
534.  The  fact,  then,  that  the  husband  surrendered  a  right 
to  property  which  might  have  been  subjected  to  the  pay- 
ment of  his  debts,  in  exchange  for  the  benefit  which  would 
accrue  to  him  under  the  provision  for  his  support,  would 
not  entitle  his  creditors  to  subject  the  benefit  accruing  to 
him  out  of  such  provision  to  the  payment  of  their  claims, 
unless  the  nature  of  the  right  accepted  by  him  under  the 
will  is  such  that  it  may  be  reached  by  creditors. 

We  therefore  reach  the  final  question  in  this  case  un- 
incumbered by  other  considerations,   and  that   is  whether 
the  provision  in  the  will  for  the  support  of  the  surviving 
husband  of  testatrix,  father  of  the  defend- 

4.  Samb.  .         «  .  .  .  1       .        . 

ants  in  this  action,  is  such  in  its  nature 
that  his  creditors  may  subject  it  to  the  satisfaction  of 
their  claims.  It  is  to  be  noticed  that  testatrix  obli- 
gates and  directs  her  children  to  provide  their  father 
with  all  of  the  necessaries  and  to  support  and  take  good 
care  of  him  for  the  remainder  of  his  life.  By  way 
of  security  for  the  performance  of  such  obligation  and 
direction,  she  makes  his  support  and  care  for  life  a  lien 
upon  the  property  devised  by  her  to  her  children.  The  duty 
imposed  is  broader  than  that  of  providing  for  support.  It 
involves  the  care  of  the  father,  and,  as  reasonably  inter- 
preted, such  care  as  children  owe  to  an  aged  and  infirm 
parent.  It  may  be  that,  so  far  as  the  care  required  goes 
beyond  the  furnishing  of  necessaries  and  support,  the  duty 
could  not  be  enforced  in  courts  of  law  by  reason  of  the 
impracticability  of  measuring  the  value  of  such  care  in 
money,  and  it  follows  that  some  of  the  benefits  at  least 
which  the  surviving  husband  was  to  receive  under  the  pro 
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visions  of  this  will  could  not  be  discharged  by  paying  to 
his  creditors  the  cost  of  his  support 

It  is  to  be  borne  in  mind  that  the  question  now  be- 
fore us  is  as  to  the  right  of  plaintiff  to  compel  defendants 
to  pay  money  to  be  applied  in  the  satisfaction  of  their 
father's  debt  as  a  full  or  partial  discharge  of  their  obliga- 
tions to  their  father,  and  plaintiffs  claim  to  have  defend- 
ants' obligations  converted  into  money  and  applied  to  the 
satisfaction  of  its  judgment  can  not  be  greater  in  extent 
than  the  father's  right  to  enforce  payment  of  money  in 
satisfaction  wholly  or  in  part  of  defendants'  obligation,  in 
the  absence  of  any  claim  by  creditors.  In  other  words, 
it  is  not  for  the  plaintiff,  a  creditor,  by  intervening  between 
the  beneficiary  under  this  provision  of  the  will  and  the 
devisees,  to  convert  the  duty  of  the  latter  into  an  obliga- 
tion to  pay  money,  unless  such  an  obligation  could  be  en- 
forced by  the  beneficiary  himself.  To  put  it  in  another 
way,  the  rights  of  creditors,  in  the  absence  of  any  alle- 
gation and  proof  of  fraud,  can  not  be  higher  than  the 
rights  of  the  beneficiary,  for  we  are  now  concerned  only 
with  determining  the  pecuniary  liability  of  the  defend- 
ants. The  question  at  once  suggests  itself  whether  the 
father  could  by  his  own  act^  and  without  any  breach  of 
the  duty  imposed  on  his  children,  by  accepting  the  prop- 
erty under  the  will,  convert  his  claim  against  them  for 
support  and  care  into  a  claim  for  money.  We  have  fre- 
quently had  occasion,  in  cases  arising  out  of  a  claim  for 
care  and  support  for  life  in  consideration  of  a  conveyance 
of  property,  to  recognize  the  principle  that  only  when 
such  care  and  support  is  not  furnished  as  contemplated  in 
the  conveyance  can  the  grantor  have  relief  in  the  courts. 
Patterson  v.  Patterson,  81  Iowa,  626;  Walker  v.  Walker, 
104  Iowa,  605 ;  Lewis  v.  Wilcox,  131  Iowa,  268 ;  Gardner 
V.  Lightfoot,  71  Iowa,  577;  Johnson  v.  Johnson,  52  Iowa, 
586;  Kent  v.  La  Rue,  136  Iowa,  113.  Thus  in  Newman 
V.  French,  138  Iowa,  482,  it  is  said  that  only  when  the 
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obligation  to  support,  which  has  been  contracted  for  as 
the  consideration  of  an  agreement  to  convey,  has  been 
fully  performed,  can  the  contract  be  enforced  in  an  action 
for  specific  performance  and  it  is  suggested  that  only  when 
the  person  to  be  supported  has  had  reason  for  declining 
to  receive  the  support  provided  or  tendered  in  performance 
could  he  insist  that  the  continuing  obligation  had  been 
broken. 

In  the  light  of  these  cases,  we  think  it  clear  that  the 
duty  to  furnish  care  and  support  to  an  aged  and  infirm 
parent  is  not  primarily  a  duty  to  pay  money  for  that 
purpose,  but  rather  a  duty  to  give  the  care  and  support 
in  the  family  which  is  usually  given  to  parents  without 
other  home,  and  that  no  duty  to  pay  money  arises  until 
there  is  a  failure  to  furnish  to  the  parent  such  a  home 
as  the  natural  relations  of  the  parties  would  suggest  as 
the  proper  performance  of  the  obligation.  This  is  the 
obligation  which  was  clearly  contemplated  in  the  provision 
of  the  will  now  under  consideration,  and  we  think  that, 
until  defendants  have  failed  to  furnish  such  support,  no 
duty  to  pay  money  can  be  implied  either  in  favor  of  the 
father  himself  or  of  his  creditors.  The  duty  was  a  per- 
sonal one  involving  services,  rather  than  compensation,  and 
convertible  into  an  obligation  to  make  compensation  only 
by  a  failure  to  render  such  services.  Plainly  the  father 
could  not  have  assigned  to  another  his  right  to  receive 
care  and  support  during  his  life.  The  service  required  was 
so  distinctly  a  personal  service  to  the  father  that  it  could 
not  be  converted  by  him  into  a  money  claim.  Why,  then, 
should  plaintiff  be  allowed  to  convert  it  into  a  money 
claim  and  compel  defendants  to  pay  money  by  way  of 
substitution  for  the  rendition  of  the  personal  services  which 
they  are  willing  and  able  to  render?  What  is  said  in 
Slattery  V.  Wason,  151  Mass.  266  (23  K  E.  843,  7  L. 
R  A.  393,  21  Am.  St.  Rep.  448),  with  reference  to  the 
claim  of  a  creditor  to  subject  the  interest  of  a  beneficiary, 
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who  under  the  provisions  of  a  will  was  entitled  to  support 
from  a  child  who  was  devisee,  seems  peculiarly  applicable 
here: 

One  answer  to  this  is  that  the  court  will  not  inter- 
fere to  change  the  relations  of  the  parties  at  the  request 
of  a  stranger.  The  owner  of  the  fund  is  not  a  trustee, 
and  his  mother  is  not  a  cestui  que  trust  who,  or  whose 
representatives,  can  call  him  to  account  as  a  trustee.  He 
is  the  absolute  owner  of  the  fund,  subject  to  the  charge  of 
his  mother's  support.  He  owes  a  duty  to  his  mother,  and 
she  has  a  right  against  him.  So  long  as  the  parties  are 
satisfied,  there  is  no  occasion  for  any  court  to  interfere 
with  them.  If  he  fails  to  perform  his  duty,  the  court  on 
her  application  will  in  some  way  protect  her  rights.  It 
may  require  him  to  give  security,  or  it  may  organize  a 
trust  fund  and  make  him  or  some  other  person  trustee, 
and  thus  change  the  relation  of  the  parties  and  the  char- 
acter of  the  fund;  but  the  court  ought  to  thus  interfere 
and  act  only  at  the  instance  of  the  party  in  interest,  and 
to  protect  her  rights  under  the  will  by  carrying  out  the 
intention  of  the  testator.  It  will  not  without  her  com- 
plaint, and  against  her  wishes,  interfere  at  the  suit  of  a 
third  party  to  institute  a  trust,  and  to  change  the  charac- 
ter of  the  fund  and  the  relation  of  the  parties  to  it,  in 
order  to  defeat  the  intention  of  the  testator,  not  only  as 
to  his  daughter-in-law,  but  also  as  to  his  grandson.  The 
whole  fund  is  given  to  the  grandson,  charged  only  with 
the  support  of  his  mother.  Whatever  is  not  required  for 
her  support  is  his  to  enjoy.  What  is  paid  to  her  creditors 
is  not  used  for  her  support,  although  it  is  paid  by  him. 
If  the  court  should  attempt  to  recoup  his  loss  by  limiting 
the  amount  which  he  should  be  liable  to  pay  for  his 
mother's  support  to  the  amount  he  is  to  pay  her  creditors, 
while  this  would  deprive  her  of  a  right  of  support  under 
the  will,  it  could  not  relieve  him  from  his  statutory  obliga- 
tion to  support  her.  If,  however,  the  relations  of  the  par- 
ties and  the  circumstances  were  such  that  the  court  would 
fix  and  secure  to  Mrs.  Wason  (the  beneficiary)  the  amount 
which  should  be  paid  to  her  for  her  support,  it  would 
take  care  that  by  so  doing  it  did  not  change  the  condition 
of  the  property,  so  as  to  defeat,  instead  of  carrying  out,  the 
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intention  of  the  testator.  If  such  action  was  sought  by 
Mrs.  Wason  to  protect  her  rights,  the  decree  should  be  so 
framed  as  not  to  render  the  right  alienable.  When  the 
parties  do  not  desire  the  aid  of  the  court,  it  will  not  inter- 
fere at  the  suit  of  a  creditor  to  change  the  condition  of 
the  property,  and  thereby  give  him  rights  which  the  will 
lilone  does  not  give  him,  and  which  the  testator  did  not 
mean  that  he  should  share. 


The  effect  of  sustaining  the  decree  of  the  lower  court 
in  this  case  would  be  to  require  defendants  to  pay  money 
in  satisfaction  of  their  father's  debt  out  of  property  which 
in  no  sense  belongs  to  the  father,  and  which  was  not  ac- 
quired from  him,  and  which  is  not  held  in  trust  for  his 
benefit,  but  only  subject  to  a  charge  in  his  behalf,  and 
leave  them  still  bound  under  the  will  to  take  good  care 
of  him  for  the  remainder  of  his  life,  and  bound  under  the 
statute  to  furnish  him  support;  that  is,  the  very  support 
in  lieu  of  which  the  court  requires  money  to  be  paid. 
It  was  plainly  the  intention  of  testatrix  to  impose  upon 
the  defendants,  as  devisees,  the  general,  moral,  and  statu- 
tory duty  of  providing  for  their  father  in  his  old  age  by 
furnishing  him  a  home  and  the  necessaries  of  life.  The 
parties  have  so  construed  the  will,  for,  as  appears  in  the 
record,  the  defendants  have  been  living  together  as  one 
family  and  furnishing  a  home  to  their  father  to  his  satis- 
faction. The  only  provision  of  the  will  which  affects 
the  property  left  to  the  defendants  is  that  making  the  sup- 
port and  care  for  the  father  a  lien  upon  the  property  in 
case  of  breach  of  duty  by  the  defendants.  The  father  may 
no  doubt  enforce  against  the  property  a  lien  for  a  money* 
claim  so  far  as  the  breach  of  duty  of  defendants  can  be 
compensated  in  money  under  the  usual  rules  for  measuring 
damages  in  case  of  a  breach  of  such  contract,  but  we  are 
clearly  of  the  opinion  that  plaintiff  has  no  right  to  convert 
defendant's  duty  into  an  obligation  to  pay  money,  and 
thereby  throw  an  additional  burden  on  defendants,  for  it  is 
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to  be  assumed  that,  even  after  payment  of  the  money  which 
by  the  decree  they  are  required  to  pay,  they  will  continue 
to  perform  the  obligations  not  only  of  the  will,  but  of  the 
statute  to  care  for  and  support  their  father. 

For  the  reasons  indicated,  the  decree  is  erroneous  not 
only  in  imposing  a  continuing  duty  upon  defendants  as 
executors,  but,  also,  if  it  be  construed  as  defining  the  duty 
of  defendants  as  devisees,  in  requiring  payment  by  them 
individually  of  money  towards  the  satisfaction  of  plain- 
tiffs judgment. — Reversed. 


Lottie   Laueb,    Appellee,    v.    Ben   Banning,    Appellant. 

Breach  of  promise:  evidence:  erroneous  exclusion:  effect.    In  a 

1  breach  of  promise  suit  in  which  plaintiff  testified  to  the  proposed 
marriage  as  of  a  certain  date  and  facts  tending  to  show  accept- 
ance, a  contract  between  the  parties  relating  to  plaintiff's  em- 
plo3rment  as  housekeeper,  and  in  which  she  expressly  waived 
all  claim  for  damages  growing  out  of  any  wrong  done  her 
by  defendant,  and  that  the  expressed  consideration  for  her 
services  should  be  accepted  as  full  settlement  of  all- future  claims 
of  any  kind  growing  out  of  their  relation,  was  admissible  on 
the  question  of  her  credibility,  irrespective  of  its  legality;  and 
where  the  court  in  excluding  it  stated  that  neither  the  instru- 
ment nor  any  of  its  terms  were  admissible,  the  error  in  the 
ruling  was  not  cured  by  the  fact  that  its  contents  was  largely 
presented  to  the  jury  by  the  examination  of  witnesses. 

Same.     Evidence  that  defendant  in  a  breach  of  promise  suit  raped 

2  the  plaintiff  after  the  alleged  promise  was  admissible  as  a  part 
of  the  history  of  the  case,  although  no  damage  was  asked  on 
account  thereof. 

Same:  instruction.     Proof  of  seduction  is  admissible  as  corrobora- 

3  tive  of  a  claim  of  promise  of  marriage,  but  proof  of  rape  is  not; 
and  where  plaintiff  in  a  breach  of  promise  suit  had  testified 
to  forcible  violation  of  her  person,  and  there  was  evidence  of 
subsequent  seduction,  the  court  should  have  distinguished  be- 
tween the  crimes  giving  proper  rules  for  the  guidance  of  the  jury. 

Evidence:  privileged  communications.     Neither  an  attorney  nor  a 
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4  physician  can  testify  to  communications  made  in  professional 
confidence  when  called  by  the  party  adverse  to  the  client  or 
patient,  unless  the  privilege  is  waived;  but  if  the  privilege  has 
been  waived  exclusion  of  the  evidence  is  not  prejudicial  where 
the  party  himself  testified  to  the  communication. 

Breach  of  promise:  instructions.    Where  there  was  evidence  in  a 

5  breach  of  promise  suit  in  support  of  the  defenses  that  plaintiff 
was  unchaste  and  affected  with  a  loathsome  disease,  an  instruc- 
tion authorizing  recovery  by  plaintiff  notwithstanding  the  same 
was  erroneous. 

Same.     An  instruction  in  a  breach  of  promise  action  to  the  effect 

6  that  the  woman  loses  the  man,  not  as  he  might  have  been  been, 
but  :as  he  should  be  under  the  proven  circumstances,  is  uncertain 
in  meaning  and  erroneous. 

Same.     An  instruction  which  authorizes  a  finding  of  a  promise  of 

7  marriage  from  plaintiffs  own  self-serving  declarations  is  erro- 
neous. 

Breach  of  promise:  evidi^nce.     Writings   indicating  an  attempt  by 

8  defendant  to  manufacture  testimony,  or  as  constituting  an  ad- 
mission of  his  improper  relations  with  plaintiff,  are  admissible 
against  defendant  in  a  suit  for  breach  of  promise. 

Appeal  from  Polk  District  Court. — ^Hon.  Hugh  Beennan, 

Judge. 

MONDA.Y,  November  23,  1908. 

Action  for  breach  of  promise  of  marriage  and  for 
seduction.  Trial  to  a  jury,  verdict  and  judgment  for 
plaintiff,   and   defendant  appeals. — Reversed. 

Clark  &  Byers  and  Noland  &  Brackett,  for  appellant 

0.  8.  Franklin  and  Mills  &  Perry,  for  appellee. 

Deemeb,  J. — ^Defendant  is  a  farmer  living  upon  a 
farm  some  seven  miles  west  of  the  city  of  Des  Moines. 
He  is  a  widower  about  forty  years  of  age  and  has  one 
child,   a  daughter  about  fourteen  years  old.      Plaintiff  is 
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a  grass  widow,  having  twice  been  married  and  as  many 
times  divorced.  She  claims  in  her  petition  and  introduced 
evidence  to  show,  that  some  time  in  the  year  1903  defend- 
ant promised  to  marry  her,  and  upon  the  strength  of  such 
promise  she  went  to  his  house  and  lived  and  cohabited  with 
him  as  if  they  were  married,  and  that  in  the  year  1906 
defendant  practically  drove  her  from  his  house  and  refused 
to  comply  with  his  promise.  All  this  is  denied  by  de- 
fendant, although  he  admits  that  he  employed  plaintiff  as 
his  housekeeper,  that  she  serv^ed  him  in  that  capacity,  and 
no  other,  and  that  she  has  been  fully  compensated  for  her 
services  as  such.  Many  other  defenses  and  pleas  in  miti- 
gation were  filed  by  defendant,  to  some  of  which  we  shall 
refer  during  the  course  of  the  opinion.  The  trial  resulted 
in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of 
$2,000.  To  reverse  this  judgment  defendant  relies  upon 
many  assignments  of  error — so  many  that  we  shall  not 
have  room  in  the  course  of  an  ordinary  opinion  to  notice 
all.  Indeed,  it  is  not  important  that  we  do  so,  for  many 
of  the  propositions  presented  are  so  collateral  to  main 
points  that  they  are  not  regarded  as  controlling,  and,  in 
view  of  the  result  reached,  some  need  not  be  considered, 
as  they  are  not  likely  to  arise  upon  a  retrial.  We  shall 
only  notice  such  of  these  matters  as  are  deemed  con- 
trolling and  such  as  are  likely  to  be  troublesome  should 
the  case  be  retried.  The  substance  of  plaintiff^s  testimony 
was  that  she  first  met  defendant  at  a  labor  employment 
bureau  in  Des  Moines  in  the  year  1902,  and  engaged  with 
him  to  do  his  housework  at  an  agreed  compensation.  The 
terms  of  this  agreement  are  somewhat  in  dispute,  and  it 
is  not  material  that  we  settle  this  conflict.  It  is  enough 
to  know  that  she  went  to  defendant's  farm  and  undertook 
her  duties  as  housekeeper,  but  for  some  reason  did  not 
remain  longer  than  two  weeks,  when  she  returned  to  Des 
Moines  and  sought  other  work  there.  In  the  fall  of  the 
year  after  she  first  met  him,  defendant,  according  to  her 
Vol.  140  Ia.— 21 


Laueb  y.  Banning.  "tl^O  Iowa 

testimony,  again  sought  her  out  in  D^s  Moines,  talked  to 
her  of  marriage,  promised  to  build  a  new  house  on  his 
farm  for  her,  and  told  her  if  she  would  return  and  do  his 
housework  he  would  pay  her  the  same  wages  as  during 
the  previous  year.  She  also  testified  that  she  then  and 
there  virtually  accepted  his  promise  of  marriage,  and  that 
defendant  then  said  he  could  not  marry  her  at  once  because 
of  some  trouble  he  was  having  with  a  former  housekeeper, 
and  that  he  could  not  marry  her  until  this  trouble  was 
settled.  It  is  claimed  that,  pursuant  to  these  promises 
and  agreements  of  defendant,  she  (plaintiff)  returned  to 
defendant's  farm  and  resumed  her  duties  as  his  house- 
keeper. She  also  testified  that,  within  a  few  days  or  weeks 
at  most  after  her  return  to  the  farm,  defendant  by  force 
and  against  her  will,  and  notwithstanding  all  resistance 
on  her  part  that  she  could  offer,  violated  her  person  and 
accomplished  her  defilement,  and  that  thereupon,  at  her 
urgent  demand  and  request,  defendant  brought  her  back 
to  Des  Moines,  where  she  stayed  for  a  week  or  two,  when 
defendant  again  sought  her  out  and  renewed  his  promises 
of  marriage  and  to  build  a  new  house  and  induced  her  to 
return,  again  to  his  home.  She  further  claims  that  upon 
her  return  this  third  time  she  resumed  her  work  as  house- 
keeper, and  also,  because  of  her  engagement  of  marriage, 
she  immediately  began  living  and  cohabiting  with  the  de- 
fendant as  his  wife  "in  everything  but  name."  The  testi- 
mony further  shows  that  she  time  and  again  requested  of 
defendant  that  he  marry  her,  but  that  he  as  often  put  her 
off,  until  finally  it  was  agreed,  in  1904,  that  she  should 
go  to  her  mother's  home  in  St.  Louis,  where  he  (defend- 
ant) would  meet  and  marry  her,  and  that  she  went  to  St 
Louis  as  agreed,  but  that  defendant  never  came.  Plain- 
tiff also  testified  that  upon  her  return  from  St  Louis  de- 
fendant again  sought  her,  and  under  "the  mirage  of  mar- 
riage" again  induced  her  to  go  back  to  the  farm  and  live 
with  him,  which  she  says  she  did  until  the  early  part  of 
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the  year  1906,  when  defendant  repudiated  his  engage- 
ment and  drove  plaintiff  from  the  farm  with  a  club.  This 
action  soon  followed. 

Defendant,  as  we  have  said,  denied  any  promise  of 
marriage,  denied  that  he  was  guilty  of  any  rape  or  se- 
duction, pleaded  that  plaintiff  was  before  the  time  it  is 
claimed  the  promise  of  marriage  was  made  lewd,  vulgar 
and  unchaste,  that  she  used  vulgar  and  profane  language, 
that  she  had  been  and  was  then  afflicted  with  a  loathsome 
venereal  disease,  that  she  was  sick  from  said  disease,  that 
its  ravages  had  made  her  barren  and  sterile,  and  that  dur- 
ing the  time  she  claimed  to  have  been  engaged  to  defend- 
ant she  had  illicit  intercourse  with  other  men.  He  also 
pleaded  that  plaintiff  during  the  time  of  the  claimed  en- 
gagement persistently  tongue-lashed,  scolded,  cursed,  and 
threatened  him,  circulated  false  reports  regarding  him,  and 
that  he  could  not  live  with  her  in  the  marriage  state  with- 
out great  danger  to  his  health  and  body.  These  matters 
were  pleaded  both  in  mitigation  and  as  a  complete  defense, 
and  testimony  was  adduced  in  support  of  most,  if  not  all, 
of  them.  It  will  be  observed  plaintiff  claims  that  a  prom- 
ise of  marriage  was  made  by  defendant  before  she  (plain- 
tiff) returned  to  work  for  him  a  second  time;  that  is,  in 
the  fall  of  the  year  1903. 

It  is  a  little  doubtful  from  the  testimony  as  to  whether 
or  not  plaintiff  claims  to  have  accepted  defendant's  pro- 
posal before  returning  to  the  farm  or  not,  but  for  the 
purpose  of  discussing  the  first  proposition  we  shall  dismiss 
this  as  immaterial.  The  point  is  that,  according  to  plain- 
tiff's testimony,  defendant,  to  induce  her  to  return,  pro- 
posed to  marry  her  and  to  build  a  new  house  in  which 
they  should  live  after  they  were  married.  She  says  that 
this  was  the  reason  why  she  returned  to  the  farm.  She 
admittbd,  however,  that  defendant  said  he  would  not 
take  her  back  to  the  farm  unless  she  would  sign  a  contract 
which  would  protect  him  from  blackmail  or  slander;  that 
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he  proposed  to  see  a  lawyer  to  find  out  if  such  a  contract 
could  legally  be  drawn;  that,  after  seeing  his  lawyer  and 
finding  out  that  he  thought  such  an  instrument  might  be 
made,  she  went  to  the  lawyer's  office;  and  that  a  contract 
was  drawn,  which  was  then  signed.  This  contract  was 
offered  by  the  defendant  as  a  part  of  his  case,  but  was 
rejected  by  the  trial  court     It  reads  in  this  wise: 

This  agreement,  made  and  entered  into  this  9th  day 
of  September,  1903,  by  and  between  Ben  Banning  and 
Lottie  Lauer,  witnesseth:  That  whereas  the  said  Ben 
Banning  is  a  single  man  engaged  in  farming  in  Polk 
County,  Iowa,  and  whereas  the  said  Ben  Banning  requires 
the  service  of  a  housekeeper  for  himself  and  his  employes, 
and  whereas  the  party  of  the  second  part  is  desirous  of 
taking  the  said  position  of  housekeeper  and  cook  for  the 
said  Ben  Banning,  and  whereas  the  said  Lottie  Lauer  has 
theretofore  worked  for  the  said  Ben  Banning  as  house- 
keeper and  cook,  and  whereas  the  said  Ben  Banning  has 
in  every  respect  deported  himself  toward  die  said  Lottie 
Lauer  in  a  legal  and  becoming  manner,  and  whereas  the 
said  Ben  Banning  by  reason  of  the  circumstances  under 
which  he  is  placed,  and  requiring  the  need,  assistance,  and 
therefore  the  necessary  presence  of  a  woman  in  his  house- 
hold, and  realizing  the  danger  of  false,  fictitious  and  manu- 
factured charges  that  might  be  and  often  are  made  by 
women  under  such  circumstances:  Now,  therefore,  it  is 
hereby  agreed  between  the  parties  hereto  that  in  considera- 
tion of  the  employment  of  the  said  Lottie  Lauer  by 
the  said  Ben  Banning,  and  in  consideration  of  the  money 
to  be  paid  to  the  said  Lottie  Lauer  as  wages,  and  in  con- 
sideration of  the  home  and  attendant  privileges  granted  to 
said  Lottie  Lauer  by  the  said  Ben  Banning,  it  is  hereby 
expressly  agreed  that  the  said  Lottie  Lauer  hereby  express- 
ly waives  all  claims  for  civil  damages  growing  out  of  any 
tort  or  legal  action  whatsoever,  and  the  consideration  men- 
tioned herein  from  the  said  Ben  Banning  to  the  said 
Lottie  Lauer  is  hereby  accepted  by  the  said  T>ottie  Lauer 
as  full  and  complete  settlement  and  satisfaction  for  all 
claims  of  any  kind  whatsoever  that  may  hereafter  arise 
while  the  said  Lottie  Lauer  shall  be  in  the  employ  of  the 
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said  Ben  Banning  or  any  action  of  every  kind  growing 
out  of  the  relationship  of  the  said  parties  hereinbefore  men- 
tioned. And  the  said  Lottie  Lauer,  recognizing  the  danger 
to  the  said  Ben  Banning  of  fictitious  and  manufactured 
claims  and  accusations  arising  from  the  situation  herein- 
before mentioned,  hereby  expressly  agrees  that  she  will 
at  once  report  to  tlio  said  Ben  Banning  any  impropriety 
committed  toward  her  on  the  part  of  any  of  the  employes 
of  the  said  Ben  Banning,  and  that  she  will  in  no  case 
either  by  insinuation  or  by  formal  charge  accuse  the  said 
Ben  Banning  of  any  act  of  impropriety  toward  her.  And 
this  agreement  shall  be  witness  to  the  fact  that  the  said 
allegations,  if  any  shall  be  so  made,  are  false  and  fictitious, 
and  made  for  the  purpose  of  extorting  money  or  some  other 
pecuniary  advantage.  Signed  in  duplicate  by  the  parties 
hereto  this  9th  day  of  September,  A.  D.  1903.  B.  Ban- 
ning.    Lottie  Lauer.     Witness:     Katherine  Brice. 

The  trial  court  excluded  the  contract  because  it  was 
invalid  and  opposed  to  public  policy.  In  our  opinion  this 
riding  was  erroneous,  not  because  the  contract  is  binding 
I.  Breach  op        upou  the  parties,  but  because  of  its  bearing 

promise:  cvi-  .1  •  •         xi  -xt 

dence:  errone-     UpOU     the     ISSUCS     lU     the     CaSC.        -No     OUC     IS 

0U8  exclu-  1    .      .  1  ,  •  .        .         .        ,  - 

•ion:  effect.  claiming  that  this  contract  is  in  itself  a 
complete  defense  to  plaintiff's  suit.  If  that  were  the 
claim,  we  should  then  have  the  question  of  its  legality  to 
determine;  but,  as  that. is  not  and  was  not  the  position  of 
defendant's  counsel,  we  have  to  consider  the  question  of 
its  admissibility  as  a  part  of  the  history  of  the  case  in  its 
bearing  upon  the  claims  of  the  respective  parties.  Remem- 
bering that  plaintiff  had  testified  that  at  this  very  time 
defendant  had  proposed  marriage  to  her,  and  that  a  jury 
may  have  found  that  she  had  then  accepted  him,  it  seems 
to  us  that  this  contract,  although  invalid  and  illegal,  should 
have  been  admitted  as  bearing  upon  the  truthfulness  of 
plaintiff's  testimony  and  upon  her  character  both  as  a 
witness  and  as  a  pure  and  upright  woman.  It  is  hardly 
likely  that,  if  pure  and  honest,  she  would  have  signed 
such  a  contract,  had  she  then  been  under  an  engagement 
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'  to  marry  defendant^  as  she  claims.  At  any  rate,  it  was 
for  the  jury  to  consider  this  in  the  light  of  her  testimony 
as  bearing  upon  the  truthfulness  of  her  story. 

It  is  said  for  appellee  that  this  contract  was  admitted, 
but  the  record  shows  the  contrary.  It  is  also  contended 
that  most  of  it  was  gotten  into  the  record  through  the  ex- 
amination and  cross-examination  of  witnesses.  It  is  true 
that  some  of  it  was,  but  the  court  in  its  ruling  practically 
said  to  the  jury  that  neither  the  contract  nor  any  of  its 
terms  were  admissible  in  evidence.  This  being  true,  it 
was  in  effect  a  direction  not  to  consider  any  part  which 
had  been  read  in  their  presence.  Again,  it  is  argued  that 
no  prejudice  resulted  from  its  exclusion.  To  this  we  can 
not  agree;  The  matter  was  material,  and  its  exclusion 
manifestly  prejudicial. 

After  plaintiff  had  introduced  testimony  regarding 
the  forcible  violation  of  her  person  by  defendant,  his  coun- 
sel moved  to  exclude  the  same.  It  is  true,  of  course,  that 
plaintiff  asked  no  damages  on  account  of 
rape,  and  that  proof  of  rape  has  no  tendency 
to  establish  a  marriage  .contract;  but  we  are  inclined  to 
think  that  the  testimony  was  admissible  as  a  part  of  the 
history  of  the  case,  its  weight  being  for  a  jury.  To  most 
minds  this  testimony  would  tend  to  indicate  that  there 
was  no  marriage  contract  either  before  or  after  the  rape 
was  committed;  but,  however  this  may  be,  the  testimony 
was  admissible,  and,  if  the  jury  had  been  properly  in- 
structed with  reference  thereto,  no  harm  would  have  re- 
sulted. 

Plaintiff  claimed  in  her  petition  that  she  had  been 
seduced  as  a  result  of  the  marriage  promise,  and  she 
asked  that  her  damages  be  augmented  by  reason  thereof. 
^'  listraction.  Th^  ^^1^1  court,  in  its  instructions  with  ref- 
erence to  this  matter  of  sexual  intercourse,  gave  the  fol- 
lowing: "Third.  If  you  find  as  a  matter  of  fact  that 
there  was  sexual  intercourse  between  plaintiff  and  defend- 
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ant,  if  sudi  is  the  fact,  this  can  not  be  considered  by  you 
as  a  basis  of  a  verdict  for  the  plaintiff;  but  a  right  of  re- 
covery can  only  be  based  upon  a  broken  promise  of  mar- 
riage. The  fact  of  such  intercourse,  however,  if  such  is 
established  by  the  proof,  may  be  considered  by  you  as. 
bearing  upon  th^  question  of  whether  there  was  a  promise 
of  marriage,  as  claimed,  and  whether  but  for  such  prom- 
ise plaintiff  would  have  consented  to  such  intercourse; 
the  ultimate  question  being  whether  there  was  an  agree- 
ment to  marry,  as  claimed.'^  The  defendant  asked  the 
court  to  instruct  as  follows:  "Testimony  has  been  offered 
and  admitted  in  evidence  tending  to  show  that  some  time 
after  September  9,  1903,  and  within  two  weeks  after  said 
date,  the  defendant,  by  force  and  against  the  will  of  the 
plaintiff,  did  carnally  know  and  debauch  her.  As  to  this 
evidence,  you  are  instructed  that  the  same  can  not  be 
considered  by  you  in  aggravation  of  damages,  if  you  find 
she  is  entitled  to  recover;  neither  can  you  consider  the 
same  in  determining  as  to  whether  or  not  the  plaintiff 
did  make  and  enter  into  the  verbal  contract  alleged  by  the 
plaintiff  in  her  petition." 

Bearing  in  mind  that  plaintiff  had  testified  to  a 
forcible  violation  of  her  person,  and  also  to  some  facts 
which  perhaps  tended  to  show  that  there  was  a  subsequent 
seduction,  and  that  damages  were  claimed  in  the  petition 
for  the  alleged  seduction,  it  is  manifest  that  the  instruction 
given  by  the  trial  court  was  erroneous,  and  that  the  one 
asked  by  the  defendant  should  have  been  given.  We  have 
held  that  proof  of  seduction  in  breach  of  promise  cases  is 
admissible  as  corroborative  of  the  woman's  claim  that  a 
promise  of  marriage  had  been  made  and  accepted.  See 
McConahey  v.  Oriffey,  82  Iowa,  564,  and  Beans  v.  Denny, 
—  Iowa,  — .  But  we  have  never  held,  nor  do  we  think 
any  other  court  of  last  resort  has  ever  announced,  that 
proof  of  rape  is  corroborative  evidence  of  a  promise  of 
marriage.     It  was  important,  in  view  of  the  issues,  for  the 
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trial  court,  to  distinguish  between  seduction  and  rape,  and 
to  give  proper  rules  for  the  guidance  of  the  jury  with 
respect  to  these  matters.  This  it  did  not  do,  but,  on  the 
contrary,  left  the  jury  to  find  that  proof  of  rape  would  tend 
to  establish  a  promise  of  marriage  and  to  believe  that  the 
intercourse  testified  to  by  plaintiff  was  by  her  consent  in- 
duced by  defendant's  promise  of  marriage.  Plaintiff  had 
testified  that  the  first  act  of  intercourse  was  by  force  and 
against  her  will.  Proof  of  seduction  was  admissible  under 
the  rules  heretofore  suggested  but  it  is  contended  that  there 
was  no  evidence  thereof  in  the  case.  This  is  purely  a 
fact  question  which  we  need  not  now  determine.  It  may 
be  said  that  it  is  only  by  the  broadest  inference  that  we 
find  any  proof  of  seduction.  The  court  should,  in  any 
event,  have  instructed  as  to  what  constituted  seduction,  as 
distinguished  from  sexual  intercourse,  and  left  it  to  the 
jury  to  say  whether  or  not  there  was  any  seduction. 

A  witness,  who  had  one  time  been  an  attorney  for 
plaintiff,  and  another,  who  had  been  her  doctor,  were  each 
called  by  defendant  and  asked  to  testify  regarding  state- 
ments made  to  the  one  and  the  result  of  an 
iicged  com-       examination  made  by  the  other.     Of  course, 

munications.  •    •!  i  t 

these  matters  were  privileged,  under  section 
4608  of  the  Code,  and  their  testimony  was  inadmissible, 
unless  plaintiff  waived  the  privilege.  As  to  the  attorney, 
she  did  not  do  so,  for,  although  she  testified  to  the  subject- 
matter  of  her  conversation  with  him,  this  was  brought  out 
by  defendant's  attorneys  on  cross-examination.  As  to  the 
doctor,  we  think  she  did  waive  her  privilege,  and'  that 
the  doctor  should  have  been  permitted  to  testify.  However, 
it  afiirmatively  appears  that  the  ruling  was  without  preju- 
dice, in  as  much  as  the  plaintiff  herself  said  that  the 
doctor  told  her  she  had  a  venereal  disease,  If  the  doctor 
had  testified  that  she  had,  it  would  have  added  nothing  to 
the  case;  and,  if  he  had  testified  that  she  did  not  have  it, 
this  would  have  been  of  no  benefit  to  defendant 
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II.  Parts  of  instruction  No.  19  given  by  the  trial 
court  read  as  follows:  "If,  after  carefully  considering 
all  the  facts  in  this  case  and  these  instructions,  you  find 

that  there  was  an  agreement  to  marry  be- 
*'  promise!^ in-      twccu  the  parties  hereto,  and  that  there  has 

been  a  breach  of  the  same  by  the  defendant, 
and  if  you  further  find  that  plaintiff  has  been  damaged 
thereby,  you  will  then  determine  the  amount  of  her  dam- 
ages. .  .  .  You  are  not  to  give  an  unreasonable  or 
exorbitant  sum,  but  a  just,  reasonable  and  fair  sum,  such 
as  would  place  plaintiff  in  as  good  condition  pecuniarily 
as  she  would  have  been  if  the  contract  had  been  fulfilled, 
and  such  as  you  would  think  from  a  fair  consideration 
of  all  the  evidence  and  all  of  the  surroundings  that  plain- 
tiff should  have  and  that  defendant  should  pay.  In  ac- 
tions of  this  kind,  the  jury  should  not  take  into  considera- 
tion the  desirability  of  the  defendant  as  a  husband,  nor 
whether  the  parties  would  be  likely  to  live  together  happily 
or  otherwise;  that  in  such  case,  if  there  be  a  breach  of 
promise  to  marry,  the  woman  loses  the  husband,  not  as  he 
might  have  been,  but  as  he  should  be,  under  the  circum- 
stances proved."  This  instruction  can  not  be  sustained. 
The  first  part  authorizes  k  finding  for  plaintiff  notwith- 
standing some  or  all  of  defendant's  defenses  may  have  been 
established.  There  was  testimony  in  support  of  most  of 
these,  and  this  part  of  the  instruction  is  erroneous.  Quinn 
17.  Railroad,  107  Iowa,  710;  Christy  v.  Railway  Co.,  126 
Iowa,  428,  and  cases  cited;  Guptill  v.  Verhack,  58  Iowa, 
98. 

The  last  paragraph  of  the  instruction  is  difficult  to 
understand.  There  is  a  suggestion  somewhere  that  it  was 
borrowed  from  Sackett  on  Instructions,  and  we  find  that 

it  was  taken  from  section  26,  page  156,  the 

first  edition  of  that  work.  There  is  nothing 
cited  in  support  of  it,  and  the  author  seems  to  be  wholly 
responsible  therefor.     It  seems  to  have  been  omitted  from 
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the  late  Briekwood  Edition  of  that  work.  What  is  meant 
by  the  term  that  "the  woman  loses  the  husband,  not  as  he 
might  have  been,  but  as  he  should  be,  under  the  circum- 
stances proved,"  is  difficult  of  comprehension.  We  had 
always  understood  that  the  woman  took  the  man  "for 
better  or  for  worse,"  'and  are  convinced  that  even  pre- 
nuptial  promises  of  reformation  are  "more  often  honored  in 
their  breach  than  in  their  observance."  This  paragraph,  if 
we  understand  it,  is  to  the  effect  that  the  woman  loses  the 
man,  not  as  he  might  have  been,  but  as  he  should  be, 
under  the  circumstances  proved.  We  all  know  what  a 
man  should  be,  but  are  sadly  cognizant  of  the  fact  that 
few,  if  any,  attain  to  that  standard.  More  than  this,  the 
court  instructs  that  the  loss  is  not  of  the  man  as  he  might 
have  been  under  the  circumstances  proved.  This,  if  it 
means  anything,  suggests  that  he  would  have  improved 
had  plaintiff  married  him,  and  that  this  should  be  consid- 
ered in  fixing  damages.  It  also  seems  to  us  that  much 
depends  in  such  cases  upon  the  defendant's  desirability  as 
a  husband — ^that  is,  the  defendant  as  he  is  and  was  when 
the  promise  was  made  and  broken,  and  not  as  he  should 
be — and  that  it  is  proper  to  consider  the  probability  of  a 
happy  marriage.  If  the  instruction  does  not  mean  what 
we  have  suggested,  then  there  is  no  telling  what  interpre- 
tation a  jury  may  have  placed  upon  it.  In  any  event,  it 
should  not  have  been  given. 

III.  Other  instructions  are  criticised.  We  need  not 
set  them  out  Some  of  them  are  not  as  clear  as  they 
should  have  been,  and  another,  the  sixth,  falls  within  the 
rule  announced  with  reference  to  the  first 
paragraph  of  the  instruction  last  considered. 
The  fourth  instruction  left  it  open  to  the  jury  to  find  an 
agreement  of  marriage  from  plaintiff's  own  self-serving 
declarations.  This  was  not  intended  by  the  trial  court, 
but  the  language  of  the  instruction  was  reasonably  sus- 
ceptible  of  that   construction   and   should   not  have  been 
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given.  We  need  not  take  the  time  to  point  out  other  faults 
in  some  of  the  paragraphs  of  the  charge.  They  relate 
largely  to  matters  of  form  and  to  the  method  of  presenta- 
tion, rather  than  to  substantive  rules  of  law,  and  conse- 
quently it  is  not  important  that  we  go  through  them  one 
by  one. 

IV.     Other  rulings  of  the  court  are  complained  of, 

and  it  is  strenuously  contended  that  certain  oral  testimony 

with  reference  to  the  contents  of  some  receipts  said  to  have 

been  seen  at  one  time  in  the  possession  of 

promise:  defendant's   attorney   should   not   have   been 

evidence. 

received.  As  we  understand  the  record, 
there  was  no  error  here.  It  may  be  that  testimony  as  to 
certain  statements  made  by  this  attorney  should  not  have 
been  received,  because  not  then  engaged  in  any  employment 
on  behalf  of  his  client,  and  the  record  is  not  very  clear 
about  what  the  attorney  was  doing  with  the  receipts  at 
the  time  they  were  seen  by  plaintiff  and  her  counsel.  Had 
they,  been  obtainable,  and  had  they  been  offered  in  evi- 
dence by  plaintiff  as  a  part  of  her  case,  they  would,  after 
proper  identification,  have  been  admissible  upon  two 
grounds,  either  as  showing  an  attempt  on  the  part  of  the 
defendant  to  manufacture  testimony,  or  as  an  admission  on 
his  part  that  he  had  had  sexual  intercourse  with  plaintiff. 
The  record  is  a  little  confused  with  reference  to  this,  and 
we  indicate  our  views- because  of  the  reversal  which  must 
follow. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 

Evans,  J.,  taking  no  part 
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S.   C.   MuKPHY  V.   Chicago,   Great   Westebn  Eailway 
Company,   Appellant 

Railroads:  injuby  to  switchman:  instruction.    Plaintiff,  a  switch- 

1  man,  was  riding  the  footboard  at  the  front  of  the  engine  for 
the  purpose  of  making  a  coupling,  and  claimed  that  the  engine 
was  moving  at  a  dangerous  speed;  that  upon  approaching  the 
car  he  noticed  that  the  drawbar  was  not  in  a  position  to  make 
the  coupling  and  signaled  the  engineer  to  stop;  the  signal  not 
being  heeded  and  believing  he  had  no  time  to  escape,  and  that 
to  save  himself  it  was  necessary  to  push  the  drawbar  of  the 
engine  in  line  with  that  of  the  car,  he  did  so  and  was  injured. 
The  instruction  submitting  plaintiff's  theory  of  the  case  is  held 
to  require  a  finding  of  all  the  elements  necessary  to  plaintiff's 
recovery,  and  not  subject  to  the  objection  that  it  erroneously 
assumed  that  if  the  engineer  failed  to  heed  the  stop  signal,  and 
approached  the  car  at  a  dangerous  speed,  plaintiff  was  justified 
in  acting  upon  the  belief  that  the  drawbar  was  defective  and 
out  of  alignment,  and  that  he  would  be  crushed  between  the 
engine  and  car. 

Same:  negligence:  emergency:  proximate  cause:  evidence.     It  is 

2  necessary  for  a  switchman,  injured  while  attempting  to  couple 
an  engine  with  a  car,  to  show  that  the  emergency  in  which  he 
acted  was  the  result  of  the  company's  negligence;  but  proof 
that  the  engine  was  running  at  an  excessive  speed,  that  plaintiff 
had  given  signals  to  slow  up  and  to  stop  and  finally  an  emer- 
gency signal,  all  of  which  were  unheeded,  and  as  a  consequence 
he  believed  that  he  was  unable  to  escape  and  in  danger  of  being 
crushed  by  the  nonalignment  of  the  engine  drawbar  with  that 
of  the  car,  an  emergency  was  shown  justifying  plaintiff's  action 
in  attempting  to  align  the  drawbar;  and  the  engineer's  negli- 
gence was  the  proximate  cause  of  his  injury  received  while  thus 
attempting  to  make  the  coupling. 

Negligence.     To  constitute  negligence  it  is  not  necessary  that  one 

3  foresee  the  result  of  his  act;  it  is  sufficient  if  what  does  occur 
is  the  probable  consequence  of  his  act. 

Weight  of  evidence:   credibility:   instruction.     Where   the   court 

4  carefully  instructs  regarding  the  various  elements  to  be  consid- 
ered in  weighing  the  testimony  and  as  affecting  the  credibility 
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of  the  witnesses,  special   reference   to  the   alleged  perjury  of  a 
witness  is  not  necessary. 

Negligence:  weight  and  sufficiency  of  evidence.     Where  the  evi- 

5  dence  tends  to  show  defendant's  negligence  and  plaintiffs  free- 
dom from  negligence,  and  that  defendant's  negligence  was  the 
proximate  cause  of  plaintiff's  injury,  even  though  not  sustained 
by  the  greater  number  of  witnesses,  a  verdict  for  plaintiff  will 
not  be  disturbed. 

Negligence:  emergency:  reasonable  care.    A  switchman  in  coupling 

6  cars  is  only  required  to  act  in  an  emergency  with  reasonable  and 
ordinary  care  for  his  own  safety,  and  the  fact  that  he  does  not 
pursue  the  safest  course  will  not  defeat  recovery. 

Appeal  from  Bremer  District  Court. — Hon.  Ci.iffobd  P. 
Smith,  Judge. 

Monday,  Novembeb  23,  1908. 

Suit  to  recover  damages  for  a  personal  injury.  There 
was  a  verdict  and  a  jud^ent  thereon  for  the  plaintiff, 
from  which  the  defendant  appeals. — Affirmed. 

Oeo.  H.  Carr,  Parker,  Hewitt  &  Wright,  and  Hage- 
mann  &  Farwell,  for  appellant. 

Sager  &  Sweet,  for  appellee. 

Sherwin,  J. — The  plaintiff  was  injured  while  en- 
gaged in  switching  in  the  defendant's  yard  at  Dubuque. 
He  had  been  in  the  employ  of  the  defendant  as  a  brake- 
man  for  some  little  time  prior  to  the  accident,  but  had 
never  theretofore  engaged  in  the  work  of  switching  in 
yards.  On  the  night  in  question  he  was  called  from  his 
bed  by  the  yard  foreman,  and  directed  to  go  into  the 
yard  and  assist  in  switching  in  place  of  some  of  the  regular 
switching  crew.  When  he  reached  the  yard,  he  was  pro- 
vided with  a  lantern  by  the  yard  foreman,  and  directed  to 
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follow  a  certain  engine  and  work  in  connection  therewith. 
He  received  his  injury  shortly  after  midnight  He  was 
at  the  time  riding  on  the  footboard  of  the  engine  which 
was  approaching  a  car  that  was  to  be  moved.  The  evi- 
dence tended  to  show  that  the  engine  was  moving  toward 
the  car  at  the  rate  of  six  to  seven  miles  an  hour,  and 
that,  when  within  some  fifteen  feet  of  the  car,  the  plain- 
tiff discovered  that  the  drawbar  of  the  car  was  not  in 
line,  and  gave  the  engineer  a  signal  to  stop;  that  the 
engine  was  not  stopped  upon  his  signal,  nor  at  all,  but 
continued  to  move  toward  the  car  at  a  rapid  rate  of  speed; 
that,  when  the  plaintiff  discovered  that  his  signal  to  stop 
was  not  heeded,  the  engine  and  the  car  were  so  close 
together  that  he  thought  it  dangerous  to  attempt  to  escape 
from  between  them,  and  that,  to  save  himself  from  being 
crushed  by  the  impact,  he  attempted  with  his  foot  to  push 
the  drawbar  of  the  engine  in  line  with  the  drawbar  of  the 
car,  but  that  he  was  unable  to  do  so,  so  that  they  would 
couple,  and  the  impact  of  the  engine  and  car  dislodged 
him  from  his  position  in  such  manner  that  his  foot  was 
caught  and  crushed.  The  specific  acts  of  negligence  with 
which  the  defendant  was  charged  were  moving  the  engine 
to  the  car  at  a  fast  and  dangerous  rate  of  speed,  in  bring- 
ing the  engine  against  the  car  with  unusual  and  excessive 
force,  and  in  failing  to  heed  the  signals  to  stop  which 
were  given  by  the  plaintiff.  The  plaintiff  alleged  one  or 
two  other  grounds  of  negligence;  but,  as  they  were  with- 
drawn from  the  jury  by  the  court's  instructions,  they  need 
no  further  attention.  The  plaintiff  claimed  in  his  peti- 
tion, and  so  testified  on  the  trial,  that,  when  he  discovered 
that  the  drawbar  of  the  car  was  out  of  alignment,  he 
thought  that  the  drawbars  would  pass  when  the  impact 
came,  and  that  he  would  be  crushed  between  the  cars  un- 
less he  could  so  change  the  drawbar  on  the  engine  as  to 
make  a  coupling,  and  that  he  placed  his  foot  on  the  shank 
of  the  engine  drawbar  for  the  purpose  of  pushing  it  over 
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to  meet  the  drawbar  of  the  car,  and  thus  avoid  the  danger 
of  being  crushed;  that  he  was  not  using  his  foot  for  the 
purpose  of  making  the  coupling,  but  because  he  was  hold- 
ing on  with  his  left^  and  using  his  lantern  with  his  right 
for  signaling,  and  that  he  used  his  foot  onlj  because  of 
the  emergency  of  the  occasion. 

The  court  instructed  that,  to  entitle  the  plaintiff  to 
recover,  he  must  prove  that,  as  the  engine  on  the  front  of 
which  he  was  riding  approached  the  car  in  question,  he 
I.  Rail«oadb:  in-  ^^d©  »  proper  signal  for  the  engineer  to 
ISSr^inJSl?'  stop  the  engine;  that  the  engineer  negli- 
****^  gently  failed  to  heed  said  signal,  and  moved 

the  engine  or  permitted  it  to  move  to  and  against  the 
car  at  an  unusual,  excessive,  and  dangerous  rate  of  speed; 
that  the  plaintiff  remained  between  the  engine  and  car 
and  put  his  foot  against  the  drawbar  of  the  engine  for  the 
purpose  of  pushing  it  in  line  with  the  drawbar  of  the  car 
and  to  save  himself  from  being  crushed;  that  he  did  so 
because  he  believed  he  had  not  time  to  escape  from  be- 
tween the  engine  and  car,  and  believed  it  was  necessary  .to 
push  the  drawbar  of  the  engine  in  litie  with  the  drawbar 
of  the  car  to  save  himself  from  being  crushed;  that  negli- 
gence on  the  part  of  the  engineer  caused  the  plaintiff  to 
put  his  foot  against  the  engine  drawbar,  and  was  the 
proximate  cause  of  the  injury.  The  jury  was  further  in- 
structed that  the  plaintiff  must  prove  himself  free  from 
contributory  negligence. 

The  defendant  complains  of  the  instruction  just  re- 
ferred to,  and  says  that  it  erroneously  assumed  that,  if  the 
engineer  failed  to  heed  the  plaintiff's  signal  to  stop  and 
moved  the  engine  against  the  car  at  an  unusual  and  dan- 
gerous rate  of  speed,  the  plaintiff  would  be  justified  in 
believing  and  acting  upon  the  belief  that  the  drawbar  was 
so  defective  and  out  of  alignment  that  he  would  be  crushed 
between  the  engine  and  the  car,  but  this  is  manifestly 
a  very  strained  construction  of  the  language  used;  in  fact. 
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we  fail  to  draw  any  such  inference  from  any  part  of  the 
instruction.  It  required  the  jury  to  find  all  of  the  essential 
elements  n^ecessary  to  entitle  the  plaintiff  to  recover,  and 
distinctly  told  the  jury  that,  before  a  recovery  oould  be 
had,  it  must  be  shown  that  the  engineer  n^ligently  failed 
to  heed  the  plaintiff's  signal  to  stop.  The  instruction  did 
not  by  inference  even  indicate  that  the  alleged  negligence 
of  the  engineer  would  justify  the  plaintiff  in  the  belief 
that  the  drawbar  was  defective  and  out  of  alignment 

In  the  fifth  instruction  the  jury  was  told  that  it  was 

not  "necessary  for  the  plaintiff  to  prove  that  the  drawbar 

of  the  car  was  actually  defective,  nor  that  he  was  actually 

a.  Same:  negii-      in  danger  of  being  crushed  between  the  en- 

gencyi  proxi-     ginc  and  the  car.     It  is  necessary  for  the 

mate  cause: 

evidence  plaintiff  to  provo  by  preponderance  of  evi- 

dence that  he  believed  and  acted  as  stated  in  the  last  pre- 
ceding instruction  (the  fourth),  and  that  in  thus  believing 
and  acting,  and  in  remaining  on  the  footboard  of  the  en- 
gine as  it  approached  the  car,  he  exercised  ordinary  care 
and  prudence  according  to  the  circumstances  which  actually 
surrounded  him."  This  instruction  is  criticised  on  the 
ground  that  it  makes  the  defendant  the  insurer  of  its 
employes  against  the  consequences  of  their  miscalculations 
and  misjudgments.  It  is  said  that  it  ignores  the  rule  of 
law  applicable  to  acts  of  employees  done  in  emergencies, 
and  that,  the  plaintiff  having  failed  to  prove  that  the  de- 
fendant had  negligently  created  a  real  or  an  imagined 
peril,  the  instruction  was  erroneous.  The  appellant  has 
evidently  lost  sight  of  the  evidence  in  the  case.  As  we 
have  heretofore  said,  the  evidence  tended  to  show  that  the 
engine  was  running  at  an  excessive  rate  of  speed  when 
it  struck  the  car,  and  that  the  plaintiff  had  given  a  signal 
to  stop  which  was  not  heeded.  And,  if  it  was  true  that 
the  plaintiff  placed  his  foot  in  a  position  of  danger  where 
it  was  in  fact  injured  by  the  excessive  force  of  the  impact, 
as  the  evidence  tended  to  show  it  was,  there  can  be  no 
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question  but  what  the  defendant  was  negligent  through 
its  engineer  in  the  manner  charged. 

Before  a  recovery  could  be  had,  it  was,  of  course, 
necessary  for  the  plaintiff  to  prove  that  the  emergency 
imder  which  he  acted  was  produced  by  the  negligence  of 
the  defendant;  in  other  words,  the  ground  of  apprehension 
must  be  occasioned  by  the  negligence  of  the  defendant. 
It  can  hardly  be  questioned,  we  think,  that  this  negligence 
on  the  part  of  the  appellant  was  fully  shown.  The  engine 
was  running  at  an  excessive  rate  of  speed.  Signals  to  slow 
up  and  to  stop,  and  finally,  an  emergency  signal,  were 
given  and  unheeded.  The  plaintiff  believed  that  he  was 
in  danger  of  being  crushed  by  reason  of  the  nonalignment 
of  the  drawbars,  and  by  the  excessive  speed  of  the  engine 
and  the  failure  of  the  engineer  to  answer  his  signal  to 
stop.  An  injury  was  inflicted  upon  him  caused  by  the 
excessive  impact,  and,  if  the  impact  had  not  been  so  exces- 
sive, there  would  have  been  no  injury,  or,  if  the  engineer 
had  obeyed  the  signal  to  stop,  there  would  have  been  no 
danger  nor  appearance  of  danger.  The  engineer  was 
therefore  guilty  of  negligence  which  caused  the  plaintiff 
to  act  as  he  did. 

To  constitute  negligence  on  the  part  of  the  defendant, 
it  is  not  necessary  that  the  engineer  foresee  what  might 
occur.  It  is  sufficient  to  constitute  negligence  if  what 
does  occur  is  the  probable  consequence  of 
the  defendant's  act  Hazzard  v.  Council 
Bluffs,  79  Iowa,  106;  Osborne  v.  Van  Dyke,  113  Iowa, 
557;  Burke  v.  Creamery  Package  Co,,  126  Iowa,  730; 
Walters  v.  Waterloo,  126  Iowa,  199. 

The  ninth  instruction,  or  a  part  thereof,  is  also  criti- 
cised, but  what  we  have  said  regarding  the  instructions 
already  discussed  disposes  of  the  appellant's  contention  as 
to  the  ninth. 

Instruction  13  directed  the  jury  as  to  their  duty  in 
considering  the  evidence,   the  testimony  of  witnesses,  etc.. 

Vol.  140  Ia.— 22 
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and  the  appellant  complains  thereof  because  it  did  not  more 

4.  Weight  of  Specifically  advise  the  jury  as  to  the  perjury 
credSSn^:  ^^  t^®  plaintiff.  No  just  complaint  can  be 
irstruction.       ^^^^  ^£  ^^  instructiou.     It  caxcfuUy  called 

the  attention  of  the  jury  to  the  various  elements  which 
might  properly  be  considered  in  weighing  the  testimony, 
and  as  affecting  the  credibility  of  the  several  witnesses, 
and  this  was  sufficient 

A  good  many  instructions  were  requested  by  the  de- 
fendant, but,  so  far  as  they  embodied  the  law  applicable 
to  this  case,  they  were  covered  by  the  instructions  given 
by  the  court. 

The  appellant's  most  serious  contention  is  that  the 
evidence  fails  to  support  the  verdict  of  the  jury;  but,  while 
it  is  true  that  the  plaintiff  was  the  only  witness  testifying 

5.  Neclicekce:  ^^  *^  *^®  manner  of  his  injury  and  as  to  the 
^ckn^'^of  speed  of  the  engine,  the  giving  of  signals, 
evidence  ^^^^  ^^  against  the  testimony  of  several  wit- 
nesses for  the  defendant  on  these  same  questions,  it  can 
not  be  said  as  a  matter  of  law  that  the  defendant's  wit- 
nesses should  be  believed  because  of  their  number  rather 
than  the  plaintiff.  As  we  have  heretofore  said,  there  was 
evidence  tending  to  show  negligence  on  the  part  of  the 
defendant,  and,  if  the  testimony  of  the  plaintiff  is  to  be 
believed,  he  was  free  from  contributory  negligence,  and  the 
evidence  further  shows  that  the  negligence  of  the  defend- 
ant was  the  cause  of  the  plaintiff's  injury;  and,  such  being 
the  case,  the  verdict  can  not  be  disturbed. 

The  fact,  if  it  be  a  fact,  that  the  plaintiff  did  not 
take   the   safest   or  best   course   under   the   circumstances, 
will  not  defeat  a  recovery.     All  that  the  law  required  him 
6  Negligence:      ^  ^^  ^^  ^^c  of  such  an  emergency  was  to 
JSSonable*       ^^^  ^^^  reasonable  and  ordinary  care,   and 
***'*•  this    in    the    light    of   the    circumstances    as 

they  appeared  to  him  at  the  time.     Frandsen  v.  C,  B.  I. 
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&  Pac.  By.  Co.,  36  Iowa,  372;  Haas  v.  C.  M.,  etc..  By., 
90  Iowa,  259 ;  McLeod  v.  C.  &  N.  W.  By.,  104  Iowa,  139. 
We  find  no  error  in  the  proceedings  of  the  trial  court, 
and,  believing  that  the  verdict  and  judgment  are  sufficient- 
ly supported  by  the  evidence,  the  case  must  be,  and  it  is, 
affirmed. 


In  be  Fabley  Dbainage   Distbict,   No.   7.     Maby  A.        |i4o  m 


Cbaey,  Appellant,  v.  Hamilton  County. 

Drainage:  report  of  commissioners:  jurisdiction.     Failure  of  the 

1  commissioners  appointed  to  inspect  and  classify  lands  within 
a  drainage  district  to  file  their  report  within  twenty  days  from 
their  appointment,  will  not  deprive  the  supervisors  of  jurisdic- 
tion to  proceed,  as  the  provision  of  the  statute  regarding  the 
same  is  directory  rather  than  mandatory. 

Assessments  for  drainage  purposes:   statutes.     The  statute  pro- 

2  viding  that  an  assessment  for  a  public  improvement  levied  by 
any  city  council  or  board  of  public  works  shall  not  exceed  25 
percent  of  the  value  of  the  property  assessed  has  no  application 
to  assessments  by  supervisors  for  drainage  purposes. 

Drainage:  apportionment  of  tax.    The  question  to  be  determined  in 

3  the  assessment  of  land  for  drainage  purposes  i^  whether  the  ap- 
portionment is  equitable;  and  when  the  assessment  is  equitable 
and  does  not  exceed  the  benefit  the  method  of  apportioning  the 
tax  to  other  lands  not  of  the  same  class  is  immaterial. 

Appeal  from  Hamilton  District  Court. — Hon.  W.  D. 
Evans,  Judge. 

Tuesday,  November  24,  1908. 

In  assessing  the  expenses  of  constructing  a  drainage 
ditch,  $800  was  assessed  to  Mary  A.  Crary,  as  the  owner 
of  a  forty-acre  tract  of  land  situated  near  the  ditch.  The 
owner  appealed  to  the  district  court,  where  the  assess- 
ment was  confirmed,  and  now  appeals  to  this  court  to  have 
such  assessment  set  aside  or  reduced. — Affirmed. 


fl42    718J 


340       In  be  Farley  Drainage  District.        [140  Iowa 
Wesley  Martin,  for  appellant 

J.  M.  Blake  and  D.  C.  Chase,  for  appellees. 

McClain,  J. — ^No  objection  is  made  to  the  regularity 
of  the  proceedings,  save  that  the  commissioners  provided 
for  under  Code  Supp.  1902,  section  1989-al2,  to  inspect 
I.  Drainage:  re-  ^^^  classifj  the  lands  benefited  by  the  im- 
KiMionerar"  provcmcnt  and  report  an  equitable  appor- 
jurisdicUon.  tioumcut  of  the  costs  and  expenses  to  be 
assessed  upon  the  property  thus  benefited,  did  not  make 
their  report  within  twenty  days  after  their  appointment. 
The  statute  does  not,  however,  fix  any  time  for  the  report, 
the  only  provisions  as  to  time  being  that  the  commission- 
ers "shall  within  twenty  days  after  such  appointment  per- 
sonally inspect  and  classify  all  the  lands  benefited,"  etc. 
It  seems  to  us  that  this  provision  as  to  time  is  directory 
rather  than  mandatory,  and  that  the  board  of  supervisors 
would  not  be  without  jurisdiction  to  proceed,  even  though 
the  commissioners  did  not  act  within  the  time  specified. 
However  this  may  be,  there  is  no  requirement  that  the 
report  be  filed  within  twenty  days,  and  it  is  evident  that 
some  additional  time  for  preparing  it  after  the  commis- 
sioners had  completed  their  examination  and  inspection 
must  necessarily  be  required.  It  could  not  have  been  the 
purpose  of  the  Legislature  to  make  the  filing  of  a  report 
within  twenty  days  an  essential  to  the  power  of  the  board 
of  supervisors  to  act 

The  tract  of  land  assessed  was  worth  before  the  con- 
struction of  tlie  ditch  about  $1,200,   and  was  assessed  at 
that  valuation   for   taxation,   and   the  assessment  of  $800 
Assessments      thcrcon, '  being  in  cxccss  of  25  percent  of  the 
puRPosEs?^°^     value,    is    attacked    on   the   ground   that   by 
sututes.  Q^^^  g^^pp    ^(^Q7^  section  792a,  such  assess- 

ments  are   limited   to   25   percent  of  the   actual  value   at 
the  time  of  levy,  the  last  preceding  assessment  roll  being 
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taken  as  prima  facie  evidence  of  such  value.  The  title 
of  the  act  (28  Gen.  Assem.  chapter  29)  of  which  the 
Code  Supplement  section  above  referred  to  is  section  1 
indicates  that  the  provisions  of  the  act  are  to  regulate 
"the  levy  and  collection  of  special  assessments  in  cities 
and  tpwns  and  cities  acting  under  special  charter,"  and  the 
section  itself  refers  to  'special  assessments  by  "city  or  town 
council  or  board  of  public  works."  A  drainage  district  is 
not  a  city  or  town,  and  the  board  of  supervisors  levying 
an  assessment  in  such  district  for  the  construction  of  a 
ditch  is  not  a  city  or  town  council  or  board  of  public 
works.  The  term  "board  of  public  works"  is  specifically 
defined  as  a  board  which  may  be  created  by  the  city 
council  in  any  city  having  a  population  of  30,000  or  more. 
See  Code,  section  863.  The  statutory  provision  referred 
to  has  no  application,  therefore,  to  assessments  for  drain- 
age districts  by  boards  of  supervisors. 

Some  question  is  made  as  to  the  method  of  classify- 
ing the  lands  subject  to  assessment  with  respect  to  the  bene- 
fits of  the  ditch  in  order  to  properly  apportion  the  expenses. 

The  statute  provides  that  the  lands  benefited 
portionmcnt      shall  bc  classificd  according  to  a  graduated 

scale  of  benefits,  lands  receiving  the  greatest 
benefit  being  "marked  on  a  scale  of  one  hundred,"  and 
"those  benefited  in  a  less  degree  shall  be  marked  on  such  a 
percent  of  one  hundred  as  the  benefits  received  bears  in 
proportion  thereto."  Code  Supp.  1907,  section  1989-al2. 
It  appears  that  appellant's  land  is  swamp  land — that  is,  a 
kind  of  land  receiving  the  largest  benefit  from  the  ditch — 
and  we  think  that  the  method  pursued  by  the  appraisers 
in  apportioning  the  taxes  to  other  lands  not  of  the  class  re- 
ceiving the  greatest  benefit  is  wholly  immaterial  in  deter- 
mining the  validity  of  the  assessment  on  the  land  of  appel- 
lant. The  real  question  to  be  determined  by  the  trial  court 
was  whether,  so  far  as  appellant's  land  was  concerned,  the 
apportionment    was    equitable.      While    the    assessment   of 
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appellant's  land  in  proportion  to  the  value  is  high,  it  ap- 
pears that  without  drainage  it  is  not  capable  of  any  bene- 
ficial use,  and  with  such  drainage  as  the  ditch  will  afford 
it  will  be  valuable  at  least  for  pasturage,  and  worth  at 
least  twice  as  much  as  it  can  be  sold  for  without  drain- 
age. Under  these  circumstances  it  is  plain  that  the, assess- 
ment does  not  exceed  the  benefit  If  the  assessment  is 
equitably  apportioned  and  it  does  not  exceed  the  benefit 
conferred,  there  is  no  constitutional  objection  which  we  can 
consider. 

Appellee's  motion  to  dismiss  the  appeal  which  has  been 
submitted  with  the  case,  is  overruled. 

The  decree  affirming  the  assessment  is  not  open  to 
any  objection  appearing  on  the  record,  and  it  is  affirmed. 

Evans,  J.,  taking  no  part 


State  of  Iowa  v.  Rectob  McDavitt,  Appellant 

Lewdness:  elements  of  offense:  single  act.  Resorting  to  a  hotel 
for  one  night  only  for  the  purpose  of  lewdness  does  not  con- 
stitute the  offense  defined  by  Code,  section  4943,  as  leading  a 
life  of  lewdness. 

Appeal  from  Polk  District  Court. — Hon.  W.  BL 
McHenby,   Judge. 

Tuesday,  November  .24,  1908. 

Defeihjant  was  found  guilty  under  an  indictment 
charging  him  with  a  crime  described  as  "resorting  to  a 
hotel  for  the  purpose  of  lewdness,"  and,  from  a  sentence 
of  imprisonment  in  the  state  reformatory  for  an  indeter- 
minate period  not  exceeding  five  years,  he  haa  appealed. — 
Reversed. 
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McHenry  &  Oraham,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  Charles  W. 
Lyon,  Assistant  Attorney  General,  for  the  State. 

McClain,  J. — ^The  charging  part  of  the  indictment 
was  as  follows:  "The  said  Rector  McDavitt  on  or  about 
the  8th  day  of  May,  A.  D.  1908,  in  the  county  of  Polk 
and  State  of  Iowa,  did  willfully,  unlawfully  and  felonious- 
ly resort  to,  use  and  occupy  and  was  found  in  a  certain 
hotel  situated  in  the  county  aforesaid,  and  known  as  the 
Morgan  Hotel,  for  the  purpose  of  lewdness,  the  said  hotel 
being  then  and  there  in  the  possession  of  and  under  the 
control  of  Phillip  Morgan."  The  section  of  the  Code  under 
which  the  indictment  was  found  is  as  follows:  "Sec. 
4943.  Prostitution.  If  any  person  for  the  purpose  of 
prostitution  or  lewdness,  resorts  to,  uses,  occupies  or  in- 
habits any  house  of  illfame  or  place  kept  for  such  purpose, 
or  if  any  person  be  found  at  any  hotel,  boarding  house, 
cigar  store  or  other  place,  leading'the  life  of  prostitution  or 
lewdness,  such  person  shall  be  imprisoned  in  the  peniten- 
tiary not  more  than  five  years."  The  jurors  were  instruct- 
ed that  if  defendant  did  resort  to,  use  and  occupy  the  hotel 
described  for  the  purpose  of  lewdness,  he  was  leading  a 
life  of  lewdness  at  such  hotel  within  the  statute.  The 
evidence  connected  the  defendant  with  the  hotel  only  as  a 
person  who  there  had  and  occupied  a  room  in  which 
during  one  night  acts  of  lewdness  were  committed. 

We  think  that  the  indictment  did  not  charge  a  crime 
imder  the  statute,  and  that  the  instruction  which  liuthor- 
ized  a  conviction  on  proof  of  the  acts  charged  in  the  in- 
dictment was  erroneous.  The  statute,  so  far  as  it  has 
reference  to  the  facts  which  the  evidence  tended  to  prove, 
makes  it  <5riminal  to  resort  to  a  house  of  illfame  for  the 
purpose  of  lewdness,  or  to  be  found  in  a  hotel  leading  a 
life  of  lewdness,  and  it  was  for  the  second  form  of  the 
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offense  that  the  defendant  was  indicted  and  convicted. 
Does  the  commission  of  acts  of  lewdness  during  one  night, 
constituting  parts  of  a  continuous  transaction,  amount  to 
the  leading  of  a  life  of  lewdness  within  the  statute.  Plain- 
ly not;  for,  if  resorting  to  a  hotel  for  the  purpose  of  lewd- 
ness, constitutes  the  leading  of  a  life  of  lewdness  there 
was  no  occasion  for  making  a  distinction  in  the  stat- 
ute between  a  house  of  illfame  and  a  hotel.  It  would 
have  been  sufficient  to  describe  the  crime  as  consist- 
ing in  the  resorting  to  a  house  of  illfame  or  a  hotel 
for  the  purpose  of  lewdness.  But  it  was  plainly  intended 
that  the  leading  of  a  life  of  lewdness  should  amount  to 
something  more  than  resorting  for  the  purpose  of  lewdness. 
The  language  of  our  statute  has  not  been  interpreted  by 
this  court  or  the  courts  of  other  States,  so  far  as  we  can 
discover.  We  have  held  that  the  commission  of  acts  of 
lewdness  by  a  man  in  his  own  house  does  not  render  it  a 
place  kept  for  that  purpose  within  the  first  clause  of  the 
section  above  quoted.  State  v.  Irvin,  117  Iowa,  469. 
And  in  this  case  the  language  used  in  State  v.  Russell, 
95  Iowa,  406,  now  relied  upon  by  the  counsel  for  appellee, 
is  very  materially  qualified.  We  have  also  held  that  to 
establish  the  charge  of  resorting  to  a  house  of  illfame  for 
the  purpose  of  prostitution  or  lewdness  only  one  such  act 
need  be  shown.  State  v.  Shaw,  125  Iowa,  422.  But 
cases  relating  to  living  in*  adultery  or  lewd  cohabitation 
seem  to  be  somewhat  in  point  on  the  interpretation  to  be 
given  to  the  phrase  "leading  a  life  of  lewdness"  as  used  in 
our  statute,  and  the  uniform  holding  is  that  illicit  cohabi- 
tation on  one  occasion,  though  the  result  of  a  previous 
arrangement,  or  mere  private  incontinence  on  different 
occasions  with  different  persons,  does  not  constitute  such 
a  crime.  Smith  v.  State,  39  Ala.  554;  Bodiford  v.  State, 
86  Ala.  67  (5  South.  559,  11  Am.  St  Rep.  20) ;  Pruner 
V.  Commonwealth,  82  Va.  115 ;  Jackson  v.  State,  116  Ind. 
464  (19  N,  E.  330) ;  Lawson  v.  State,  116  Ga.  571  (42 
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S.  E.  752);  Mitten  v.  State,  24  Tex.  App.  346  (6  S. 
W.  196) ;  Tumey  v.  State,  60  Ark.  259  (29  S.  W.  893) ; 
State  V.  Marvin,  12  Iowa,  499.  No  doubt  a  person  might 
lead  a  life  of  lewdness  at  a  hotel  by  habitually  resorting 
there  for  lewd  purposes,  or  by  repeatedly  indulging  in 
lewdness  while  living  there,  but  no  such  conduct  is  charged 
in  the  indictment  or  indicated  by  the  evidence. 
The  judgment  of  conviction  is  reversed. 


Chables  Christiansen  v.   Illinois  Central  Railroad        i4o  u 
Company,   Appellant.  143  la 

Railroads:   shippers:    personal   injury:    negligence.     One   accom- 

1  panying  a  shipment  of  stock  under  a  contract  requiring  him  to 
care  for  the  same  while  in  transit  may  rightfully  pass  along  the 
track  while  the  train  is  standing  in  a  station  yard  for  the 
purpose  of  inspecting  his  stock,  and  is  not  a  trespasser  or  mere 
licensee  while  so  doing,  but  it  is  his  duty  to  exercise  such  care 
for  his  own  safety  as  an  ordinarily  prudent  person  would  exer- 
cise under  like  circumstances. 

Same:   negligence.     Where  a  shipper  required  by  his  contract  to 

2  care  for  his  stock  while  in  transit,  when  starting  to  pass  along 
the  side  of  the  train  while  standing  at  a  station  to  inspect  the 
same,  looked  and  saw  no  approaching  engine  on  a  passing 
track,  it  cannot  be  said  as  a  matter  of  law  that  he  was  negli- 
gent in  not  looking  again  while  walking  about  two  car  lengths, 
especially  as  there  was  evidence  that  the  engine  which  struck 
him  was  running  twenty-five  or  thirty  miles  an  hour  without 
giving  the  proper  danger  signals. 

Same:  contributory  negligence.    The  question  of  contributory  neg- 

3  ligence  when  one  is  properly  upon  or  dangerously  near  a  rail- 
road track  is  determined  largely  by  the  circumstances  of  each 
case,  and  where  plaintiff  was  rightfully  walking  near  a  passing 
track  while  his  train  was  standing  at  a  station,  that  he  might 
better  locate  the  cars  containing  his  stock  and  ascertain  their 
condition,  he  was  not  conclusively  negligent  in  so  doing  instead 
of  keeping  near  the  standing  train  in  a  less  dangerous  position. 

Same:  discon'ery  of  plaimtiff's  peril:  evidence.     Where  one  upon 

4  or  dangerously  near  a  railway  track  was  in  plain  view  of  train- 
men operating  an  approaching  engine,  and  they  were  in  position 
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to  see  anything  tjiat  might  be  in  front  of  them,  the  fact  that 
there  was  no  direct  evidence  that  the  trainmen  actually  saw 
plaintiff  in  time  to  have  given  him  warning  and  thus  avoided 
the  accident  was  not  conclusive  that  they  did  not  sec  his  peril, 
but  that  question  was  properly  submitted  to  the  jury. 

Same:  duty  of  trainmen.     Railway  employees  are  bound  to  know 

5    that  a  shipper  accompanying  his  stock  and  required  to  care  for 

it  while   in  transit  is  liable   to  be  on  or  near  a  passing  track 

while  the  train  is  standing  at  a  station,  and  to  keep  a  lookout 

for  him  while  switching. 

Appeal  from  Mitchell  District  Court. — ^Hon.  C,  P,  Smith> 

Judge. 

Tuesday,  Novembeb  24,  1908. 

Action  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  received  by  reason  of  the  negligence 
of  the  employes  in  the  operation  of  a  train,  and  without 
contributory  negligence  on  the  part  of  the  plaintiff.  There 
was  a  verdict  for  the  plaintiff,  and,  from  a  judgment  there- 
on, the  defendant  appeals. — Affirmed. 

W.  8.  Kenyan,  Thos.  D.  Healy,  and  J.  M.  DicJcinson, 
for  appellant 

Charles  E.  Salisbury  and  Wm.  H.  Salisbury,  for 
appellee. 

McClain,  J. — The  facts  which  the  evidence  tended 
to  establish,  so  far  as  necessary  for  the  determination  of 
the  questions  presented  on  this  appeal  were  as  follows: 
Plaintiff  was  a  passenger  in  the  caboose  of  a  stock  train 
which  came  into  the  town  of  Osage  from  the  north,  and 
was  thus  riding  under  a  contract  which  required  him  to 
feed,  water  and  take  care  of  his  stock  being  transported  in 
cars  in  the  said  train.  When  the  train  stopped  at  Osage, 
the  engine  was  detached  from  the  south  end  of  the  train, 
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and  was  run  along  a  passing  track  to  the  west  of  the  main 
track  on  which  the  train  stood  to  the  north  end  of  the 
train,  where  it  was  coupled  to  the  caboose  in  which  plain- 
tiflF  remained,  and  this  caboose  and  some  of  the  other  cars 
were  pulled  to  the  north  for  the  purpose  of  incorporating 
into  the  train  several  other  cars  of  stock.  After  the 
switching  was  completed,  and  the  train  was  made  up,  and 
after  the  engine  had  been  used  in  handling  some  other 
cars  in  the  stockyards  to  the  north,  the  plaintiff  dismounted 
from  the  caboose  at  its  south  end,  and  went  along  south- 
ward between  the  train  and  the  passing  track,  and  near 
the  east  rail  of  the  passing  track,  for  the  purpose  of 
looking  at  his  stock  in  the  cars.  He  was  engaged  in  look- 
ing for  the  numbers  on  the  freight  cars  in  the  endeavor 
to  locate  the  cars  containing  his  stock,  and  had  passed 
southward  less  than  two  car  lengths  when  he  was  struck 
by  the  engine  coming  south  along  the  passing  track.  Plain- 
tiff testifies  that,  when  he  dismounted  from  the  caboose,  he 
looked  northward  and  saw  the  engine  apparently  standing 
still  on  the  main  track,  and  did  not  look  again  for  the 
approach  of  the  engine.  The  allegations  of  negligence  on 
which  the  case  was  submitted  to  the  jury  were  that  de- 
fendant's employes  in  charge  of  the  engine  were  running 
it  at  a  high  rate  of  speed  without  continuously  ringing 
the  bell,  and  without  keeping  a  proper  lookout  to  discover 
persons  in  danger  of  being  struck  by  the  engine,  and  that 
they  were  also  negligent  in  failing  to  sound  the  whistle 
after  discovering  plaintiff  in  a  position  of  danger.  No 
complaint  is  made  for  appellant  that  the  jury  was  er- 
roneously instructed  as  to  these  allegations  of  negligence, 
save  in  one  respect  to  be  hereafter  noticed,  nor  that  there 
is  not  sufficient  evidence  to  support  the  finding  by  the 
jury  as  to  the  grounds  of  negligence  on  which  the  case 
was  submitted;  but  it  is  earnestly  contended  that  there 
was  such  proof  of  contributory  negligence  as  to  defeat  re- 
covery by  plaintiff  as  a  matter  of  law. 
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Plaintiff  had  a  right  to  pass  along  the  track  while 
the  train  was  standing  in  the  station  yard  for  the  purpose 
of  inspecting  his   stock.     While   doing  so   he  was  not  a 

1.  Railroads:  trespasser  nor  a  mere  licensee;  but  he  was 
S!SS*Sju?5?  a  person  rightfully  in  the  defendant's  yards 
negligence.        ^^^   ^^^^   j^   tracks   in    a   place   where   he 

might  be  in  danger  by  reason  of  the  movement  of  trains 
and  cars  along  such  tracks.  In  view  of  the  danger  incident 
to  being  in  the  yard  and  near  the  tracks,  it  was  his  duty 
to  exercise  such  reasonable  care  and  precaution  as  an 
ordinarily  prudent  person  would  exercise  under  such  circum- 
stances for  his  own  safety.  This  duty  involved  the  neces- 
sity of  looking  out  for  engines  and  cars  moving  along  the 
tracks.  He  did,  in  fact,  look  to  the  northward  and  see  the 
engine  which  afterward  by  moving  along  the  passing  track 
caused  him  the  injury  of  which  he  complains. 

The  real  question  is  this:  Was  he  as  a  matter  of 
law  negligent  in  not  looking  again  within  the  short  time 
occupied  by  him  in  walking  southward  for  less  than  two 

2.  Same:  ^^  lengths  wheu  he  might  by  thus  looking 
negligence.  j^^^^  ^^^^  ^^  approaching  engine  and  avoid- 
ed the  injury?  We  think  that  when  it  is  conceded  that 
the  jury  may  have  found  that  the  engine  was  run  at  a 
speed  of  twenty-five  or  thirty  miles  an  hour  along  the 
track  at  the  place  where  the  plaintiff  or  others  similarly 
situated  might  rightfully  be,  and  without  proper  signal 
by  the  continuous  ringing  of  the  bell  being  given,  the  jury 
might  also  properly  find  that  plaintiff  was  not  negligent  in 
failing  to  look  again  within  so  short  a  period  of  time. 
One  who  is  on  or  near  a  railroad  track  for  a  proper  pur- 
pose can  not  be  required  as  a  matter  of  law  to  be  constant- 
ly looking;  that  is,  to  be  looking  at  every  instant  of  time 
for  the  approach  of  engines  and  cars.  Having  advised 
himself  by  proper  observation  of  his  surroundings  and  the 
sources  of  probable  danger,  he  may  proceed  with  the  rea- 
sonable  belief   that   the   railroad   employees   will   perform 
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their  duty  as  to  his  safety.  Of  course,  there  are  duties  of 
care  resting  upon  him  as  well  as  upon  the  employes,  but 
we  can  not  say  as  a  matter  of  law  just  how  often  he  should 
look  for  an  approaching  danger.  When  he  did  look,  no 
danger  was  inmiinent,  and  if,  after  the  observation  which 
he  did  make,  he  proceeded  in  a  method  which  would  have 
been  safe  had  the  engine  been  properly  operated,  he  can 
not  be  said  to  have  been  conclusively  n^ligent.  Camp  v. 
Chicago  G.  W.  R.  Co.,  124  Iowa,  238;  Christ opherson  v. 
Chicago,  M.  £  St.' P.  R.  Co.,  135  Iowa,  409;  Wwrd  v. 
Marshalltown,  L.  P.  &  R.  Co.,  132  Iowa,  578;  Adam  v. 
Union  El.  Co.,  138  Iowa,  487. 

It  is  said  that  plaintiff  was  negligent  in  being  so  near 
the  passing  track  that  he  was  in  danger  from  the  engine 
operated  on  that  track  when  he  might  by  going  nearer  to 
3.  Same:  the  Standing  train  have  been  out  of  the  field 

negligence.  of  danger,  but  he  testified  that  he  went  near 
the  passing  track  for  the  purpose  of  better  seeing  the 
numbers  on  the  cars  which  were  placed  near  the  top,  and 
we  do  not  think  he  was  conclusively  negligent  in  doing  so. 
The  cases  relied  on  for  appellant  are  those  in  which  one 
going  along  or  near  railway  tracks  might  as  conveniently 
proceed  in  a  course  of  safety  as  in  a  course  involving 
danger,  but  if  plaintiff,  in  the  proper  endeavor  to  find 
the  cars  in  which  his  stock  was  contained  went  upon  or 
dangerously  near  to  the  passing  track,  his  act  was  not  neces- 
sarily and  conclusively  improper.  The  question  of  con- 
tributory negligence  when  one  is  properly  upon  or  in 
dangerous  proximity  to  railroad  tracks  must  be  determined 
largely  by  the  circumstances  of  each  case.  Many  of  the 
authorities  cited  for  appellant  relate  to  the  entire  failure 
of  one  in  a  place  of  danger  to  take  any  precautions  for 
his  own  safety,  which,  as  already  indicated,  does  not  ap- 
pear in  the  case  before  us. 

In  one  instruction  the  jury  was  told  that  if  defend- 
ant's employees  saw  plaintiff  in  front  of  the  engine  and  in 
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imminent  danger  of  being  struck  by  it,  then  it  was  their 
4  Same-  discov-     ^^^^  ^  cxorcise  Ordinary  care  and  diligence 
ul-s^Uni!""     according  to  the  circumstances  to  avoid  in- 
cvidence.  j^^.^  ^^  ^j^^  plaintiff,  and  that  it  was  for  the 

jury  to  say  whether  under  such  circumstances  injury  to 
plaintiff  would  have  been  avoided  had  the  employees  exer- 
cised ordinary  care  and  diligence  to  sound  the  whistle. 
It  is  contended  for  appellant  that  there  was  no  evidence 
tending  to  show  that  the  employees  of  defendant  did  see 
or  become  aware  of  the  danger  to  plaintiff  in  time  to  have 
avoided  it  by  the  sounding  of  the  whistle,  and  that^  there- 
fore, it  was  not  proper  to  instruct  the  jury  as  to  the  duty 
of  defendant's  employees  to  take  precautions  to  warn  plain- 
tiff of  his  danger.  But  the  fact  that  no  witness  testi- 
fies that  any  employee  of  defendant  did  actually  see  plain- 
tiff in  a  position  of  danger  is  not  conclusive.  In  view  of 
the  evidence  showing  plaintiff  to  have  been  in  plain  sight 
of  the  engineer  and  other  employees  on  the  engine,  and 
that  such  employees  were  in  position  to  see  what  was  in 
front  of  the  engine  as  it  was  run  along  the  passing  track, 
it  was  for  the  jury  to  say  whether,  in  fact,  they  did  see 
plaintiff  was  in  dangerous  proximity  to  the  track  in  time 
to  have  given  him  warning.  Purcell  v.  Chicago  &  N.  ^Y. 
R.  Co.,  117  Iowa,  667 ;  Johnson  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  123  Iowa,  656 ;  Farrell  v.  Chicago,  R.  I.  £  P.  R. 
Co.,  123  Ipwa,  690;  Barry  v.  Burlington,  R.  &  L.  Co., 
119  Iowa,  62. 

The  record  does  not  show  that  there  was  any  statute 
or  ordinance  limiting  the  rate  of  speed  of  trains  at  the 
point  where  plaintiff  was  injured,  but  the  speed  of  the 
s.  Same:  duty  of  train  was  uot  Submitted  to  the  jury  as  one 
trainmen.  ^£  ^j^^  elements  of  defendant's  alleged  n^- 
ligence,  nor  was  negligent  speed  of  the  train  sulnnitted  as 
having  any  bearing  on  the  question  of  plaintiff's  contribu- 
tory negligence.  We  can  not  say  as  a  matter  of  law  that 
plaintiff's  failure  to  look  a  second  time  for  an  approaching 
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engine  after  having  once  looked  and  seen  the  engine  stand- 
ing still  on  the  main  track  some  distance  north  of  the 
caboose  was  conclusively  negligence  on  his  part  under  the 
circumstances.  As  already  indicated,  he  was  not  bound 
at  his  peril  to  be  looking  northward  for  the  approaching 
engine  at  every  instant  of  time,  nor  to  anticipate  that  the 
engine  would  be  run  southward  on  the  passing  track  at 
the  highest  possible  rate  of  speed  at  which  it  could  law- 
fully be  run.  The  question  for  the  jury  was  what  should 
a  reasonably  prudent  person  have  done  under  the  circum- 
stances to  avoid  danger.  It  is  to  be  borne  in  mind  that 
this  is  not  a  case  where  there  was  no  duty  on  the  part  of 
defendant's  employees  to  be  on  the  lookout  for  persons  on 
the  track  or  in  dangerous  proximity  to  it.  They  were 
bound  to  know  that  at  this  place  persons  might  rightfully 
be  on  or  near  the  track  and  to  keep  a  lookout  for  them. 
Thomas  v.  Chicago,  M.  &  St.  P.  By.  Co.,  103  Iowa,  649. 
Finding  no  error  in  the  record,  the  judgment  is 
affirmed* 


J.  H.  Beck,  Appellee,  v.  Feed  O.  Heckmaii^,  Appellant. 

Conveyances:  easements:  enforcement:  burden  of  proof.    A  pro- 

1  vision  in  a  deed  that  neither  the  grantee  nor  his  transferees 
shall  thereafter  place  any  obstruction  upon  the  land  for  a  term 
of  years,  constitutes  an  easement  for  a  violation  of  which  right 
the  grantor  is  not  confined  to  an  action  for  damages,  but  may 
enforce  his  right  in  equity,  where  no  circumstances  have  occurred 
nullifjring  the  purpose  for  which  the  easement  was  created;  and 
the  grantee  has  the  burden  of  establishing,  in  defense  of  its  en- 
forcement, a  contention  that  the  provision  was  inserted  after 
the  purchase  was  completed. 

Same.     A  covenant  binding  a  grantee  not  to  place  any  obstruction 

2  upon  the  land  conveyed  for  a  term  of  years  is  not  opposed  to 
public  policy;  nor  will  he  be  heard  to  say  that  it  is  a  hardship, 
unreasonable,  inequitable  or  of  no  substantial  money  value. 

Appeal  from  Polk  District  Court. — ^Hon.  James  A.  Howe, 

Judge. 
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Tuesday,  Novembeb  24,   1908. 

The  opinion  states  the  case. — Affirmed. 

McLaughlin  &  Shanhland,  for  appellant. 

Bowen,  Bremner  &  Alherson,  for  appellee. 

Weaver,  J. — The  plaintiJ  was  the  owner  of  a  tract 
of  land  lying  east  of  the  division  line  between  the  north- 
east quarter  and  the  northwest  quarter  of  the  section.  He 
also  owned  a  one-acre  lot  adjoining  the  first-mentioned 
tract  on  the  west  side  of  said  line,  while  defendant  owned 
the  larger  tract  from  which  the  one-acre  lot  had  been  carved 
out.  A  private  way  had  been  opened  for  some  distance 
along  the  line  between  the  quarter  sections,  and  on  the 
west  side  of  this  way  and  about  thirty-two  feet  from  tlie 
east  line  of  said  lot  plaintiff  built  and  maintained  a  fence. 
Defendant  was  quite  anxious  to  purchase  this  lot,  and 
from  time  to  time  during  a  period  of  several  years  sought 
to  open  negotiation  therefor.  Plaintiff  expressed  a  will- 
ingness to  sell,  but  insisted  as  one  of  the  conditions  thereof 
that  defendant  should  covenant  or  agree  to  leave  the  fence 
where  it  then  stood,  in  order  to  preserve  or  make  more 
convenient  the  entrance  to  his  remaining  land  on  the  east 
side  of  the  line.  This,  for  a  time  at  least,  the  defendant 
was  not  willing  to  concede.  Finally,  an  agreement  was 
reached,  or  supposed  to  have  been  reached,  the  agreed  price 
was  paid,  and  a  deed  bearing  date  November  28,  1902, 
was  executed  and  delivered  by  plaintiff  to  the  defendant 
The  deed  is  in  the  ordinary  form,  with  the  usual  covenants 
of  warranty,  except  a  clause  inserted  therein  following  the 
description  of  the  property,  in  the  following  words:  "It 
is  hereby  agreed  by  the  said  Fred  C.  Heckman  that  he  or 
his  transferees  are  not  to  build  any  fence  or  other  obstruc- 
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tion  on  the  above-described  land  east  of  the  fence  now  on 
said  land  for  a  term  of  twenty-five  years  from  this  date." 
Four  years  later  the  defendant  moved  the  fence  some 
twelve  feet  to  the  east,  bringing  it  into  line  with  the  re- 
mainder of  the  fence  inclosing  the  private  way  which  has 
now  been  converted  into  a  public  road.  Thereupon  this 
action  was  begun  in  equity,  setting  up  the  foregoing  state 
of  facts,  and  asking  that  defendant  be  enjoined  from  main- 
taining said  fence  east  of  the  site  or  location  on  which  it 
stood  at  the  date  of  the  deed.  Answering  the  petition,  the 
defendant  denies  that  said  restrictive  clause  in  the  deed 
is  binding  upon  him  because,  as  he  alleges,  it  was  incor- 
porated into  the  said  instrument  long  after  the  purchase 
of  the  land,  without  any  consideration  therefor,  and  with- 
out his  knowledge  or  consent.  Other  matters  alleged  in 
the  answer  being  mere  conclusions  of  law,  we  need  not  here 
set  them  out.  The  court  found  for  the  plaintiff,  and  de- 
fendant has  appealed. 

The  claim  of  the  appellant  that  the  restrictive  clause 

in  the  deed  was  inserted  after  the  purchase  was  completed 

is   not  sustained   by   the   record.      He   received   the    deed, 

I.  Conveyances:     accordiug   to   his    owu   admissiou    upou    the 

enforcement:     witucss    staud,    kuowinff    it    Contained    said 

burden  of  .    ,  ®  .       . 

proof.  provision.     He  took  and  held  possession  of 

the  land  under  it,  has  ever  since  retained  it,  and  it  is  his 
only  evidence  of  title.  Assuming  for  the  purposes  of  this 
case  that  it  is  competent  for  him  under  such  circumstances 
and  the  issues  joined  herein  to  deny  the  obligation  im- 
posed by  such  covenant,  the  burden  is  surely  upon  him  to 
establish  such  defense  by  a  fair  preponderance  of  the  evi- 
dence. In  this  he  clearly  failed.  The  testimony  upon  the 
part  of  the  plaintiff  is  quite  strongly  supported  by  defend- 
ant's own  admissions  as  a  witness  that,  when  the  deed  was 
tendered  to  him,  it  contained  the  restriction  in  its  pi-esent 
form,  except  that  it  provided  no  time  limit.  He  objected 
to  it  in  that  form,  and  asked  that  the  reservation  be  given 
Vol,  140  Ia.— 23 
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some  definite  limit,  and  thereupon  plaintiff  took  the  deed 
and  added  the  words  "for  a  term  of.  twenty-five  years  from 
date/'  With  this  modification  he  accepted  it>  and,  as  the 
weight  of  the  evidence  tends  to  show,  then  paid  the  re- 
mainder of  the  purchase  price. 

But  counsel  say  that,  even  if  this  issue  be  found 
against  defendant,  the  covenant  was  one  for  the  personal 
benefit  of  the  grantor,  and  not  for  the  benefit  of  the  land 
on  the  east  side  of  the  line,  and  plaintiff's  remedy,  if  any, 
is  at  law  for  damages,  and  not  in  equity.  Such  is  not  our 
view  of  the  law.  The  effect  of  the  restriction  was  to 
create  an  easement  or  servitude  upon  the  land  conveyed, 
for  the  benefit  of  the  remaining  land  owned  by  the  defend- 
ant on  the  east  side  of  the  line,  and  we  find  no  authority, 
and  none  is  cited  by  counsel,  to  the  effect  that^  when  he 
has  obtained  title  to  the  land  subject  to  such  restriction  or 
burden,  the  grantee  may  proceed  at  once  to  destroy  the 
right  thus  reserved  and  remit  the  other  party  to  a  remedy 
in  damages.  Pomeroy's  Equity  Jurisprudence,  section  12. 
It  is  true  that  cases  may  be  found  where  it  is  held  that  a 
change  of  circumstances  destroying  or  nullifying  the  es- 
sential purpose  sought  to  be  subserved  by  the  covenant  will 
'justify  the  court  in  refusing  an  injunction  for  its  enforce- 
ment Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y. 
311  (41  Am.  Rep.  365).  But  no  such  change  is  shown 
in  the  present  case. 

Nor  do  we  find  anything  in  this  covenant  which  is 
opposed  to  public  policy,  as  counsel  seem  to  think.  A 
direct  grant  or  conveyance  of  the  use  of  this  strip  of 
ground  for  a  period  of  twenty-five  years 
would  present  no  -features  calling  for  the 
condemnation  of  a  court  of  equity,  and,  if  this  be  true,  we 
are  unable  to  see  why  a  reservation  or  withholding  of  the 
same  use  in  a  deed  by  the  owner  of  the  entire  estate  should 
not  be  equally  effectual.  It  is  wholly  aside  from  the  point 
to  say  that  the  enforcement  of  such  covenant  works  a  hard- 
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ship  to  the  appellant,  or  is  unreasonable  or  inequitable, 
as  urged  in  argument.  Under  the  decree  of  the  district 
court,  the  appellant  gets  everything  he  purchased  or  bar- 
gained for.  He  was  under  no  compulsion  to  make  the  pur- 
chase, and,  if  the  o\vnership  of  this  acre  of  ground  seemed 
sufficiently  desirable  to  induce  him  to  agree  to  the  terms 
demanded  and  to  accept  a  deed  containing  the  restriction, 
it  is  neither  unjust  nor  inequitable  that  he  be  required 
to  observe  its  limitations. 

It  is  not  a  question  whether  the  appellee  really  needs 
the  right  or  easement  which  he  claims  or  whether  he  may 
discontinue  its  use  without  serious  detriment  to  his  remain- 
ing land.  He  reserved  or  excepted  from  the  conveyance  to 
appellant  the  right  to  thus  use  and  occupy  the  strip  in 
question,  and  the  court  will  protect  his  right  thereto  with- 
out stopping  to  consider  whether  such  right  has  any  sub- 
stantial money  value. 

The  .decree  rendered  by  the  district  court  is  right, 
and  it  is  therefore  affirmed. 


In   re   Guardianship   of.  Willis   Buck,   Insane,   Dallas 

County,  Appellee,  v.  S.  M.  Thornley,  Guardian, 

Appellant 

Insane  person:  claims:  trial  by  jury.    The  guardian  of  an  insane 

1  person  has  no  right  to  a  jury  trial  of  a  claim  filed  in  the  probate 
court  against  the  estate  of  his  ward  for  his  support  by  the 
county. 

Same:  support:  evidence  op  expense.     An  estimate  of  the  cost  of 

2  supporting  an  insane  person  by  the  county,  based  upon  the 
expense  of  keeping  all  the  patients,  is  competent  evidence  in 
proof  of  a  claim  for  such  support. 

Same:  counterclaim   for  services.     On  the   trial  of  a  claim   filed 

3  by  a  county  in  guardianship  proceedings  for  the  care  and  sup- 
port of  an  insane  ward,  evidence  that  the  work  done  by  the 
ward  was  under  the  immediate  care  of  an  attendant  and  at  the 
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direction  of  the  State  Board  of  Control  in  view  of  his  condi- 
tion, was  sufficient  to  support  a  finding  that  his  labor  was  not 
greater  than  required  for  his  physical  welfare,  and  was  performed 
with  this  end  in  view,  rather  than  as  a  benefit  to  the  county. 


Appeal  from  Dallas  District  Court. — ^Hon.  EDMUin> 
Nichols,  Judge. 

Tuesday,  Novembeb  24,   1908. 

Dai.las  County  presented  a  claim  for  the  expense  of 
keeping  Willis  Buck,  insane,  against  his  guardian,  Thom- 
ley.  The  claim  was  denied  by  the  guardian,  and  on  the 
issues  joined  the  case  was  tried  to  the  court  resulting  in  the 
establishment  of  the  claim.  The  guardian  appeals. — 
Affirmed. 

Oiddings  &  Winegar,  for  appellant 

White  &  Clarke,  for  appellee. 

Deemeb,  J. — ^Willis  Buck,  who  is  incurably  insane, 
has  been  kept  by  Dallas  County  upon  its  poor  farm  for 
several  years.  S.  M.  Thomley  is  the  guurdian  of  Buck 
and  has  in  his  possession  as  such  $440.  In  December  of 
the  year  1906,  the  county  filed  a  petition  "in  the  guardian- 
ship proceedings,  alleging  that  it  had  kept  Buck  for  more 
than  five  years,  and  that  the  reasonable  cost  and  expense 
of  his  maintenance  was  the  sum  of  $100  per  year.  It 
asked  that  its  claim  be  allowed,  and  that  an  order  be  made 
on  the  guardian  to  pay  over  to  the  county  the  amount 
in  his  hands.  The  guardian  filed  an  answer,  in  which  he 
alleged  that  his  ward  had,  under  the  direction  of  the  super- 
intendent of  the  county  hospital,  performed  work  as  a 
farmer  and  common  hand  upon  and  about  the  county 
farm  for  the  entire  five  years,  and  that  his  services  were 
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reasonably  worth  the  sum  of  $200  per  year.  For  reply  to 
this  answer,  the  county  admitted  that  Buck  did  perform 
work  about  the  county  farm,  but  averred  that  this  was 
done  under  the  rules  and  directions  of  the  board  of  control 
of  State  institutions,  and  for  the  benefit  of  the  patient's 
health,  and  that  he  did  no  more  than  was  necessary  for 
his  health  and  personal  good  of  body  and  mind.  The 
guardian  moved  to  transfer  the  case  on  the  issues  thus 
joined  to  the  law  docket,  and,  when  the  case  was  called, 
demanded  a  jury;  but  both  requests  were  denied.  Of  this 
complaint  is  made. 

There  is  no  merit  in  the  contention.     The  claim  was 
filed  in  the  guardianship  proceedings  and  was  not  triable 
to  a  jury.     Duffield  v.  Walden,  102  Iowa,  676.     The  dis- 
trict court,  as  a  court  of  probate,  had  juris- 
soNs:  claims:     dictiou  of  the  fHiardianship,   and  that  court 

.trial  by  jury.  ^  ^' 

alone  had  authority  to  order  the  guardian  to 
pay  over  the  money  in  his  hands.  Brewer  v.  Stoddard, 
49  Iowa,  279.  No  provision  exists  for  the  trial  of  such 
matters  to  a  jury,  and,  in  the  absence  of  such  an  enact- 
ment, there  is  no  right  to  a  jury  trial.  Coffin  v.  Eisminger, 
75  Iowa,  30.  Moreover,  section  2297  of  the  Code  provides 
that  the  estates  of  insane  persons  shall  be  liable  to  the 
county  for  the  reasonable  expense  of  their  care  and  sup- 
port, and,  as  no  provision  is  made  for  a  jury  trial  in  the 
matter,  no  right  thereto  exists.  Duffy  v.  Duffy,  114  Iowa, 
581.  See,  also.  Mock  v.  Chalstrom,  121  Iowa,  411;  Oil- 
ruth  V.  OUruth,  40  Iowa,  346;  Gressly  v.  Hamilton  Co. 
136  Iowa,  722.  We  are  not  to  be  understood  as  holding 
that  a  probate  court  has  exclusive  jurisdiction  of  such  mat- 
ters. That  it  does  not  have  is  pointed  out  in  Flock  v. 
Wyatt,  49  Iowa,  466.  The  claimant  may  adopt  either 
remedy,  and,  having  gone  into  the  probate  court,  the 
guardian  had  no  right  to  a  jury  trial.  There  is  no  claim 
of  want  of  jurisdiction  and  no  suggestion  of  want  of 
proper   parties.     The   sole   question   here   presented   is   as 
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to  the  right  of  a  guardian  to  have  a  jury  trial  upon  a 
claim  presented  in  the  probate  court 

Hi     It  is  argued  that  there  is  no  competent  testimony 
as  to  the  reasonable  expense  of  the  care  and  keep  of  Buck. 
There   was   testimony   from    a   member   of   the   board   of 
supervisors  as  to  this  matter,  and,  while  he 
etideiicc  o?**^*  did  uot  profess  to  give  the  charges  or  ex- 
cxpcnsc  penses    applicable    to    Buck    alone,    he    did 

make  an  estimate  based  upon  the  expenses  of  keeping  all 
the  patients,  and  found  that  the  expense  for  each  was  ap- 
proximately $8.33  1-3  per  month,  or  $100  per  year.  Wc 
do  not  know  how  the  matter  could  be  arrived  at  in  any 
other  way  and  believe  the  testimony  competent, 

III.  The  only  other  point  in  the  case,  and  the  one 
most  relied  upon  by  appellant,  is  that,  according  to  the 
testimony.  Buck  was  no  expense  whatever  to  the  county, 
in  that  he  did  more  work  and  rendered  serv- 
^"  cJciaiin  *f or '  iccs  for  the  county  which  were  more  valu- 
able than  his  care  and  keep.  On  the  other 
hand,  it  is  insisted  that  what  he  did  in  the  way  of  labor 
was  under  the  direction  of  the  board  of  control,  and  no 
more  than  was  necessary  to  keep  him  in  health.  The 
weight  of  the  testimony  shows  that  Buck  worked  about  the 
county  farm  and  made  "about  half  a  hand,"  and  that  the 
usual  wages  for  full  time  during  the  period  covered  by 
our  inquiry  was  from  $20  to  $25  per  month  in  addition 
to  his  board.  It  also  appears  that  Buck  required  constant 
watching,  that  an  attendant  was  with  him  at  all  times,  that 
his  ailment  was  such  that  it  was  better  for  him  to  work, 
and  that  work  was  required  of  him  by  direction  of  the 
board  of  control,  of  State  institutions.  The  trial  court 
was  justified  in  finding  that  the  work  done  by  Buck  was 
not  greater  than  was  necessary  for  his  physical  well-being, 
and  that  it  was  performed  with  this  end  in  view,  rather 
than  as  a  benefit  to  the  county.  This  finding  of  the 
court  has  the  force  and  eflFect  of  the  verdict  of  a  jury,  and 
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should  not  be  disturbed  unless  it  be  shown  to  be  without 
substantial  support  in  the  testimony. 

The  law  of  the  case  is  settled  in  Marshall  Co.  v.  lAp- 
pincott,  137  Iowa,  102,  decided  since  the  trial  in  the  district 
court,  and  under  the  rules  there  announced  there  was  no 
error  committed  by  the  trial  court — Affirmed. 


L.   H.   Gray,   Appellant,   v,   Andrew   Anderson   et  al.. 

Members  of  the  Board  of  Supervisors  in  and  for 

Ilancock  County,  Iowa. 

Drainage:   assessment   of   expense:    notice   to   property    owners. 

1  The  board  of  supervisors  has  power  to  raise  or  lower  the  ex- 
pense of  constructing  a  drainage  ditch  apportioned  to  an  indi- 
vidual property  owner  by  the  commissioners  appointed  to  classify 
the  lands  in  the  district  and  apportion  the  costs;  and  a  prop- 
erty owner  who  has  had  the  statutory  notice  of  a  meeting  of 
the  supervisors  for  that  purpose  is  bound  to  take  notice  of  all 
subsequent  proceedings  in  that  respect  which  may  be  taken 
at  any  adjourned  meeting. 

Same:  adjournment  of  board:   jurisdiction.     An  adjournment  by 

2  the  supervisors  to  a  day  subsequent  to  that  fixed  in  the  notice 
for  final  action  in  assessing  the  costs  of  a  drainage  ditch  will 
not  deprive  the  board  of  jurisdiction  nor  require  further  notice 
to  the   property   owners. 

Appeal  from  Hancock  District  Court. — Hon.  C.  H. 
Kelley,   Judge. 

Tuesday,  November  24,   1908. 

This  is  a  proceeding  by  certiorari  in  the  lower  court 
to  secure  the  annulment  of  a  special  assessment  made  on 
plaintiffs  land  by  the  defendants,  constituting  the  board  of 
supervisors  of  Hancock  County,  for  the  construction  of  a 
ditch  in  drainage  district  No.    10   in  said  county.      Hie 
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court   sustained    the    proceedings    of    the   board,   and    the 
plaintiflF  appeals. — Affirmed 

Sennejf  &  Bliss,  for  appenant. 

Jokn  Hammill  and  W.  H.  Ramsay,  for  appellee. 

McClain,  J. — ^No  question  is  made  as  to  the  regu- 
larity of  the  proceedings  of  the  board  of  supervisors  in 
establishing  the  drainage  district,  nor  as  to  the  action  of 
the  commissioners  appointed  by  the  board  in  classifying 
the  land  and  apportioning  $630.10  of  the  total  expense  of 
the  ditch  to  be  constructed  therein  to  plaintiff's  quarter 
section  of  land  in  separate  forty-acre  tracts.  After  such 
apportionment  was  made  plaintiff  was  duly  served  with 
notice  thereof,  the  descriptions  and  names  of  owners  of 
all  the  tracts  to  be  assessed  being  given,  and  the  amount 
of  taxes  apportioned  to  each  tract;  and  by  this  notice 
plaintiff  was  advised  that  November  14,  1906,  had  ^yeen 
fixed  by  the  board  for  the  hearing  of  written  objections  to 
the  assessments  as  reported  by  the  commissioners.  The 
sufficiency  of  the  notice  is  not  questioned  either  as  to  its 
substance  or  its  service.  On  the  day  fixed  the  board  met, 
as  recited  in  its  records,  and,  "finding  it  necessary  to  view 
the  premises  and  meet  the  parties  making  objections  on  the 
ground,"  adjourned  the  hearing  of  objections  to  the  26th 
of  the  same  month,  and  on  that  date,  "for  the  purpose  of 
further  consideration,"  took  a  further  adjournment  to  the 
next  day,  when  changes  in  various  assessments  were  made 
by  the  board,  and  the  assessment  of  plaintiff's  land  was 
raised  to  $959.04,  and  the  final  assessments  for  the  im- 
provement were  made  in  accordance  with  the  report  of  the 
commissioners,  as  modified  by  the  board  in  various  respects. 
It  is  this  action  of  the  board,  so  far  as  it  increases  plain- 
tiff's assessment,  that  he  asks  to  have  annulled. 

Plaintiff's  chief  objection  to  the  action  of  the  board 
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raising  the  assessment  is  that  it  was  without  notice.     But 
it  is  conceded,  that  he  had  all  the  notice  provided  for  by 

I.  Drainage:  as^       the     Statute     (sce     Codc     Supp.     1907,     SCCtioil 

expense:  no-      1989al2),   and  that  the  notice  afforded   all 

tice  to  proper-       ,         .     -  .  i  i       i  . 

ty  owners.  the  information  necessary  to  enable  him  to 
appear  at  the  proper  time  and  be  heard  before  the  board 
with  reference  to  any  action  touching  the  assessment.  At 
the  meeting  of  which  plaintiff  had  due  notice,  the  board 
had  authority,  under  the  statutory  provisions  above  cited, 
to  "increase,  diminish,  annul  or  affirm  the  apportionment" 
reported  by  the  commissioners,  and  to  assess  the  expenses 
of  the  ditch  on  the  lands  described  in  the  report  according 
to  the  apportionment  as  thus  fixed  by  the  board.  As  the 
duty  of  the  board  is  to  apportion  a  fixed  sum  of  expense 
upon  specified  lands  it  is  evident  that  reduction  in  the 
assessment  on  one  tract  must  involve  increase  of  assess- 
ment on  other  tracts,  and  plainly  it  would  be  impractic- 
able to  first  fix  the  assessment  proposed  as  to  each  tract, 
and  then  consider  only  objections  to  such  proposed  assess- 
ments made  with  a  view  of  securing  reductions  therein. 
The  board  must  be  at  liberty  up  to  its  final  action  to  in- 
crease, as  well  as  reduce,  with  reference  to  each  tract  in- 
volved. The  statute  does  not  require,  and  it  would  not 
be  practicable  to  require,  notice  to  each  one  of  any  pro- 
posed increase.  If  this  were  necessary  there  would  be  no 
end  to  the  proceedings;  for  after  each  reduction  as  to  one 
tract,  it  would  be  necessary  to  notify  all  the  other  owners 
of  a  proposed  increase  on  their  tracts.  As  plaintiff  was 
duly  notified  of  the  proceeding,  he  can  not  justly  claim 
that  he  is  being  deprived  of  his  property  without  due  pro- 
cess of  law.  After  being  properly  advised  that  the  board 
would  take  action  with  reference  to  the  amount  of  his  as- 
sessment, he  was  bound  to  take  notice  of  the  subsequent 
proceedings  in  that  respect  contemplated  by  the  statute. 
Yeomans  v.  Riddle,  84  Iowa,  147;  Oliver  v.  Monona 
County,  117  Iowa,  43. 
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The  adjournment  of  the  board  from  the  day  fixed  in 
the  notice  to  a  subsequent  date  for  further  consideration 
did  not  deprive  the  board  of  jurisdiction.  It  is  not  claimed 
a.  Same:  ad-  ^^^*  *^®  board  was  without  authority  to  ad- 
if^wT:^  journ,  and  plainly  plaintiff  was  bound  to 
jurisdiction.  ^j^^  notice  of  its  subsequent  proceedings  so 
far  as  they  were  within  the  scope  of  its  authority. 

The  action  of  the  trial  court  in  sustaining  the  proceed- 
ings of  defendants  and  dismissing  the  writ  is  affirmed. 


G.  B.  Gilbert,  Appellant,  v.  W.  F.  McCullouoh, 
Appellee. 

Brokers:  commission:  venue:  office  or  agency.  Where  the  owner 
of  property  situated  in  a  county  other  than  that  of  his  residence 
has  an  agent  in  such  county,  who  is  authorized  to  receive  and 
forward  to  the  owner  propositions  to  purchase  the  property, 
one  employed  to  assist  in  the  business  of  the  agency  by  finding 
a  purchaser  is  performing  a  service  connected  with  and  growing 
out  of  the  business  of  such  agency,  and  may  sue  the  owner 
for  his  compensation  in  that  county. 

Appeal  from  Woodbury  District  Court. — Hon.  David 
Mould,    Judge. 

Tuesday,  November  24,  1908. 

The  opinion  states  the  facts. — Reversed. 

Martin  Neilan,  for  appellant 

J.  W.  Hubbard,  for  appellee. 

Weaver,  J. — The  plaintiff  is  a  real  estate  agent 
doing  business  in  Sioux  City,  Woodbury  County,  Iowa. 
Defendant  resides   in  Dubuque   County   and   at   the   date 
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of  the  transaction  in  controversy  owned  a  lot  in  Sioux 
City.  Plaintiff  instituted  this  action  at  law  against 
the  defendant  in  the  district  court  of  Woodbury  County, 
alleging  that  the  latter  was  indebted  to  him  for  com- 
mission on  the  sale  of  the  lot  above  mentioned,  and 
stated  his  cause  of  action  substantially  as  follows:  That 
defendant,  being  the  owner  of  said  property  during  the 
years  1905  and  1906,  employed  one  Downey  as  his  agent 
in  Sioux  City  to  rent  and  look  after  it  and  receive  bids 
or  offers  therefor  from  prospective  buyers;  that,  at  some 
time  during  the  existence  of  said  agency,  the  defendant, 
being  in  Sioux  City,  orally  employed  or  authorized  the 
plaintiff  to  find  a  buyer  of  said  lot  at  a  stated  price,  and 
to  report  such  purchaser  to  Downey,  and,  in  the  event 
that  the  negotiation  so  begun  should  result  in  a  sale,  de- 
fendant undertook  to  pay  plaintiff  a  commission  for  his 
services;  that,  acting  under  the  authority  so  given  plain- 
tiff did  find  a  purchaser,  and  gave  the  information  to 
Downey,  who,  with  defendant,  sought  out  the  purchaser 
and  made  the  sale,  but  defendant  refiised  to  pay  the  agreed 
commission.  Notice  of  the  action  being  served,  the  de- 
fendant appeared  and  moved  that  the  place  of  trial  be 
changed  to  the  county  of  his  residence,  supporting  the 
motion  by  the  usual  afiidavit.  This  motion  the  trial  court 
sustained,  from  which  ruling  the  plaintiff  appeals. 

The  single  question  presented  is  whether,  upon  the 
case  as  made  by  the  petition  and  the  motion  for  change 
of  place  of  trial,  the  district  court  should  have  held  it 
triable  in  Woodbury  County  under  the  provisions  of  Code, 
section  3500.  The  substance  of  the  showing  is  that  de- 
fendant had  an  agent  in  Sioux  City  charged  with  the  duty 
of  renting  and  caring  for  certain  real  estate  which  the 
former  owned  in  that  city.  He  was  also  authorized  to 
receive  and  forward  bids  and  offers  from  prospective  pur- 
chasers of  such  property.  The  plaintiff,  a  real  estate 
agent  in  the  same  city,  was  also  employed  or  authorized 
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by  the  defendant  to  find  a  buyer  for  the  property  at  a 
stated  price  and  to  report  his  purchaser  when  found  to 
the  agent  first  named.  He  alleges  he  did  find  a  buyer  to 
whom  the  sale  was  made,  and  brings  suit  for  the  agreed 
commission.  Under  the  provisions  of  the  statute  as  here- 
tofore construed  by  this  court,  we  are  of  the  opinion  that 
the  case  was  triable  in  Woodbury  County.  By  this  stat- 
ute, when  a  person  "has  an  office  or  agency  in  any  county 
for  the  transaction  of  business  any  action  growing  out  of 
or  connected  with  the  business  of  that  office  or  agency  may 
be  brought  in  the  county  where  such  office  or  agency  is 
located."  We  have  held  that  to  come  within  this  pro- 
vision the  office  or  agency  need  not  be  of  a  permanent  char- 
acter. Locke  V.  Chronicle,  107.  Iowa,  390.  We  have  held 
that  one  who  accepts  the  benefits  of  a  sale  made  by  another 
person  claiming  to  act  as  his  agent,  or  who  accepts  the 
benefits  of  a  proposition  made  through  or  forwarded  by 
such  alleged  agent,  thereby  ratifies  the  transaction  so  that 
an  action  arising  therefrom  may  be  brought  in  the  county 
of  such  agency.  MilUgan  v.  Davis,  49  Iowa,  126.  An 
action  for  compensation  alleged  to  be  due  the  agent  comes 
within  the  statute.  Ockerson  v.  Bumham,  63  Iowa,  670. 
In  Mitchell  v.  Lang  (Iowa)  112  N.  W.  87,  the  defendant 
had  an  agent  in  Dallas  County  engaged  in  promoting  the 
sale  of  horses,  and  the  plaintiff  was  employed  to  assist  the 
agent  in  finding  purchasers,  and  it  was  decided  that  the  case 
was  properly  brought  there,  although  the  defendant  was 
a  resident  of  another  county.  Without  considering  wheth- 
er as  an  original  question  we  would  be  inclined  to  go  to 
the  extent  of  some  of  these  precedents,  we  are  not  dis- 
posed to  unsettle  the  rule  which  they  have  established. 
Applying  it  to  the  case  at  bar,  we  think  the  motion  to 
change  the  place  of  trial  should  have  been  overruled.  That 
the  plaintiff  did  have  an  agency  in  Sioux  City  can  not 
well  be  disputed.  Although  the  agent  was  not  authorized 
to  bind  the  principal  by  a  sale,  he  was  authorized  to  re- 
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ceive  and  forward  bids  for  the  property.  The  plaintiff 
was  employed  or  authorized  to  assist  in  the  business  of  that 
agency  by  finding  a  purchaser  and  reporting  the  fact  for 
the  consideration  of  the  defendant.  The  service  so  ren- 
dered grew  out  of  and  was  connected  with  the  business 
of  the  agency,  and  the  action  to  recover  compensation  there- 
for was  properly  brought  in  Woodbury  County. 

The  ruling  of  the  district  court  must  be,  and  it  is, 
reversed. 


Wm.  Mollison,  Administrator  of  the  Estate  of  Chbistbna 

Lawson,  Deceased,   Appellant,   v.   Geo.   W. 

RiTTGERs,    Appellee. 

Evidence:  transactions  with  a  decedent.    Where  a  party  on  cross- 

1  examination  elicits  new  matter  which  would  otherwise  be  in- 
admissible because  a  communication  with  one  since  deceased, 
he  will  be  deemed  to  have  waived  the  protection  of  the  statute. 

Same.    A  witness  though  present  at  a  conversation  between  a  dece- 

2  dent  and  others,  in  which  he  took  no  part,  is  not  incompetent 
to  testify  to  the  transaction,  even  though  interested  in  the  event 
of  the  suit. 

Same.     The  interest  which  disqualifies  a  witness  from  testifying  to 

3  a  transaction  with  a  decedent  is  that  which  relates  to  the  event 
of  the  particular  suit  and  not  merely  to  the  subject  of  the 
controversy. 

Evidence:  variance  of  writing.     Where  a  gift  of  valuable  papers 

4  to  defendant  and  others  had  been  consummated,  a  power  of 
attorney  relating  thereto  but  executed  some  time  afterwards, 
not  shown  to  have  been  intended  to  evidence  the  transaction 
could  not  affect  the  title,  and  oral  evidence  of  the  gift  had  no 
tendency  to  violate  the  parol   evidence  rule. 

Gifts:  retention  of  life  use:  evidence.     A  gift  may  be  so  made 

5  as  to  reserve  to  the  donor  the  life  use  of  the  property.  Evi- 
dence held  to  show  that  the  property  in  controversy  was  given 
to  defendant  by  his  mother  prior  to  her  death  but  to  be  held  in 
trust  for  himself  and  others,  reserving  the  life  use  to  the  donor, 
and  that  he  was  not  constituted  a  mere  agent  of  his  mother. 
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Appeal  from  Polk  District  Court. — ^Hon.  Jambs  A.  Howb^ 

Judge. 

Tuesday,  November  24,  1908. 

Action  for  the  value  of  certain  papers  alleged  to 
have  been  appropriated  by  defendant  The  petition  was 
dismissed,  and  plaintiff  appeals. — Affirmed. 

Myerly  &  Myerly,  for  appellant 

McHenry,  Mvivaney  &  Jones  (W.  A.  Ordham^  of 
counsel,  on  the  brief),  for  appellee. 

Ladd,  C.  J. — In  1880  the  deceased  delivered  to  her 
son,  the  defendant  herein,  certain  notes  and  securities  which 
he  has  cared  for  by  collecting  and  reloaning,  save  that  dis- 
tributed prior  to  the  time  of  her  death  in  April,  1905. 
Plaintiff,  as  the  administrator  of  her  estate,  prays  for  the 
value  of  the  property  then  delivered  with  accumulations, 
while  defendant  contends  that  deceased  constituted  him  a 
trustee  for  her  five  children,  directing  him  to  divide  among 
said  children.  The  evidence  shows  that  on  March  15, 
1887,  he  paid  out  of  the  funds  so  obtained  $134  to  each  of 
his  sisters  and  a  brother,  and  appropriated  a  like  sum  to 
his  own  use  with  his  mother's  consent,  and  on  October  16, 
1905,  after  her  death,  he  distributed  that  remaining  in  his 
hands  by  paying  each  $345.31. 

It    is    conceded    that    defendant's    testimony    of    any 
personal   transactions   with   deceased,   if   objected   to,   was 
inadmissible  under   section   4604  of  the   Code,    providing 
1  Evidence:         that:     "No  party  to  any  action  or  proceed- 
wfth*V^**"*       ing,  nor  any  person  interested  in  the  event 
decedent  thereof,    nor   any   person    from,    through   or 

under  whom  such  party  or  interested  person  derives  any 
interest  or  title  by  assignment  or  otherwise,  and  no  hus- 


Nov.  1908]  MoLLisoN    v,    Rittgers.  367 

hand  or  wife  of  any  said  party  or  person,  shall  be  examined 
as  a  witness  in  regard  to  any  personal  transaction  or  com- 
munication between  such  witness  and  a  person  at  the  com- 
mencement of  such  examination  deceased,  insane  or  luna- 
tic, against  the  executors,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee  or  survivor  of  such  de- 
ceased person,  or  the  assignee  or  guardian  of  such  in- 
sane person  or  lunatic."  When  interrogated  on  cross-ex- 
amination, he  testified  that  the  first  distribution  was  with 
his  mother's  consent,  and,  as  this  was  new  matter,  not 
pertaining  to  anything  elicited  -on  direct  examination, 
plaintiff  must  be  deemed,  in  eliciting  it,  to  have  waived 
the  protection  of  the  statute.  Walhley  v.  Clarke,  107 
Iowa,  451.  As  she  consented  thereto,  title  to  the  portion 
distributed  in  1887  can  no  longer  be  questioned. 

II.  M.  D.  Rittgers,  a  brother  of  defendant,  testified: 
That  he  was  present  in  March,  1880,  when  deceased  de- 
livered the  notes  and  securities,  and  that  in  doing  so  she 
stated  that  her  husband  had  had  all  of  her 
money  she  wished  him  to  have  and  "she 
wanted  to  fix  her  property,  the  money  that  was  there,  so 
that  her  children  would  get  it  .  .  .  That  she  wanted 
it  divided  among  her  children.  .  .  .  That  she  wanted 
him  to  divide  it  among  her  children  when  it  was  collected. 
.  .  .  She  wanted  my  brother  to  take  care  of  the  prop- 
erty and  see  that  the  children  got  it"  The  wife  of  the 
witness  last  named  also  was  present.,  and  testified:  That 
deceased  then  said  that  "she  wanted  to  give  them  into 
his  hands,  that  she  wanted  him  to  take  charge  of  it,  and 
it  should  be  kept  and  divided  among  her  children.  She 
specified  that  .  .  .  she  said  she  wanted  Greorge  Ritt- 
gers to  take  this  property  and  see  that  the  children  got 
it." 

Each  of  the  witnesses  stated  on  cross-examination  that 
her  remarks  were  to  all  present,  but  on  redirect  examina- 
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tion  that  they  were  addressed  to  defendant,  and  Mr.  Ritt- 
gers  testified  that  what  he  meant  was  that  the  talk  was  in 
the  presence  of  all.  The  record  has  satisfied  ns  that  in  this 
portion  of  the  conversation  the  witnesses  did  hot  partici- 
pate, and  therefore  that  the  evidence  should  not  be  ex- 
cluded under  the  statute  quoted.  See  Walkley  v.  Clarke, 
supra;  Foreman  v.  Archer,  130  Iowa,  49;  Mallow  v. 
Walker,  115  Iowa,  238. 

But  even  were  this  not  so,  neither  of  the  witnesses 
appear  to  have  had  any  present  interest  in  the  controversy. 
Any  interest  Mr.  Rittgers  once  had  appears  to  have  been 
removed  by  the  payment  of  his  share  of  the 
alleged  bounty  of  deceased,  and  the-  out- 
come of  the  present  litigation  could  not  affect  any  right 
he  may  have.  As  said  in  Oerman  Savings  Bank  v.  Hanna, 
124  Iowa,  374:  "The  disqualifying  interest  must  be  in 
the  event  of  the  case,  and  not  in  the  question  to  be  decided. 
The  liability  to  a  like  action  or  his  standing  in  the  same 
predicament,  if  the  verdict  can  not  be  given  in  evidence 
for  or  against  him,  is  an  interest  in  the  question  only, 
and  does  not  exclude  the  witness."  Neither  of  these  wit- 
nesses will  gain  or  lose  by  direct  legal  effect  of  the  judg- 
ment, and  the  record  would  not  be  legal  evidence  against 
either.  Wormley  v.  Hamburg,  40  Iowa,  22;  Clinton  Sav- 
ings Bank  v.  Underhill,  115  Iowa,  292. 

But  appellant  insists  that,  even  though  the  witnesses 
were  competent  to   testify,    their  evidence   should   be   ex- 
cluded for  that^  as  is  said,  it  tends  to  vary  the  terms  of  a 
power  of  attorney  executed  by   deceased  to 
TaHanafof       the    defendant    in    December,    1884.      This 

writing.  1     -n        //  1.  1 

power  of  attorney  concededly  "applies  and 
refers  to  the  property  turned  over  to  defendant,"  and 
authorizes  him  "to  collect  any  notes,  accounts,  or  property 
due  me,  to  foreclose  mortgages,  to  satisfy  judgments  and 
mortgages,  to  loan  any  money  that  I  may  have,  to  sign 
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my  name  to  any  deeds  of  conveyance  of  land  and  to 
direct  any  suits  that  may  be  necessary  to  collect  mortgages, 
and  any  other  property  belonging  to  me,  and  to  sign  my 
name  to  any  of  the  above  purposes  mentioned  herein,  giv- 
ing and  granting  unto  my  attorney  full  power  and  author- 
ity to  do  and  perform  all  and  every  act  and  thing  whatso- 
ever required  and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  as  I  might  or  could  do  if  personally 
present,  reserving  the  right  to  revoke  this  power  at  pleas- 
ure." If  a  gift  of  the  notes  and  mortgages  had  been  con- 
summated in  1880,  it  needs  no  argument  to  demonstrate 
that  deceased  could  not  affect  the  title  thereto  by  execut- 
ing a  power  of  attorney  in  relation  to  the  same  four  years 
later.  Moreover,  the  instrument  in  its  terms  does  not  pur- 
port to  modify  or  restate  the  conditions  Qn  which  the  papers 
were  then  delivered,  nor  was  any  evidence  introduced  tend- 
ing to  prove  that  it  constituted  or  was  executed  for  the 
purpose  of  embodying  the  original  agreement  Who  filed 
it  for  record  does  not  appear.  Had  it  been  executed  at 
about  the  time  the  papers  were  delivered,  or  thereafter,  as 
embodying  the  understanding  of  the  parties,  there  would 
be  much  force  in  appellant's  contention  that  the  oral  evi- 
dence should  be  excluded  because  tending  to  vary  the  terms 
of  a  written  instrument.  See  Bowman  v.  Tagg  (Pa.),  8 
Atl.  384;  Best  v.  Sim,  73  Wis.  243  (41  N.  W.  169). 
But  as  the  transaction  was  consummated,  if  at  all,  between 
deceased  and  defendant  long  prior  to  the  execution  of  the 
power  of  attorney,  and  there  was  nothing  to  indicate  that 
the  purpose  was  to  evidence  it  in  writing,  the  above  doc- 
trine can  not  be  invoked  to  exclude  the  oral  proof,  nor  is 
defendant  estopped  from  relying  thereon.  See  Fawkner  v. 
Smith  Wall  Paper  Co.,  88  Iowa,  169,  It  follows  that  the 
testimony  of  the  two  witnesses  was  rightly  received. 

III.     Appellant  contends,  however,  that,  even  though 
this   evidence   be    considered,    it,    in   connection   with   the 

Vol.  140  Ia.— 24 
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other  proof,  establishes  no  more  than   ah  agency  on  the 

part  of  defendant  which  was  revoked  by  the 

tion  of  ufe       death  of  the  intestate.     The  power  of  attor- 

VLBci  evidence 

ney  apparently  was  executed  by  deceased 
on  this  theory,  and  tends  strongly  to  indicate  that  such 
was  the  understanding  of  deceased;  but  there  was  no 
evidence  that  defendant  ever  acted  thereunder,  or  that  he 
placed  it  on  record.  Indeed,  its  purpose  might  well  have 
been  merely  to  enable  defendant  to  satisfy  existing  mort- 
gages of  record.  It  also  appears  that  defendant  listed  the 
property  with  the  assessor  in  1902  and  1904  in  his  name 
as  agent  of  deceased,  but  he  explained  that  in  so  doing 
he  merely  acquiesced  in  the  suggestion  of  the  assessor.  He 
did  not  deny  the  latter's  testimony,  however,  that  he  then 
informed  the  assessor  that  he  was  handling  the  money  for 
his  mother.  This  may  have  referred  to  her  use,  as  he 
appears  to  have  been  turning  over  the  interest  to  her.  The 
husband  of  the  deceased  paid  the  taxes  on  the  property  in 
defendant's  hands  at  least  from  1896  to  1904,  inclusive; 
but,  as  the  interest  was  paid  to  his  wife,  this  amounted 
to  no  more  than  allowing  her  who  enjoyed  the  use  to 
bear  the  burden.  The  testimony  that  defendant,  in  an  ex- 
amination before  the  court,  stated  that  he  had  given  de- 
ceased of  the  property  or  interest  thereon  from  time  to 
time  during  her  lifetime,  was  undisputed.  The  objection 
that  this  was  not  the  best  evidence  is  untenable,  even 
though  his  examination  was  taken  down  in  shorthand.  A 
gift  may  be  so  made  that  the  grantor  shall  retain  the  use 
during  life.  Tucker  v.  Ttucker,  138  Iowa,  344.  Though 
there  was  no  evidence  that  such  a  condition  was  incor- 
porated in  the  agreement  in  this  case,  the  children  might 
well  have  accorded  this  consideration  for  the  welfare  of 
their  mother. 

No  time  was  fixed  for  division  among  the  children, 
save  when  the  paper  should  be  collected,  and  the  fact  that 
defendant  has  held  this  property  twenty-five  years  before  un- 
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dertaking  to  divide  among  the  children  is  cited  as  a  circum- 
stance inconsistent  with  the  theory  of  a  gift.  Possibly, 
the  other  children  might  complain  of  this,  but  no  one 
else,  and  the  fact  that  the  income  was  reserved  on  motion 
of  the  children  for  the  mother  sufficiently  explains  the  cir- 
cumstance. Nothing  done  with  the  property  since  the 
alleged  delivery  is  necessarily  inconsistent  with  the  theory 
that  the  deceased  gave  the  property  as  testified  by  the  two 
witnesses.  Their  testimony  plainly  indicates  not  only 
the  motive  in  parting  with  the  notes  and  mortgages,  but 
that  she  did  in  fact  deliver  them  to  defendant  for  himself 
and  brother  and  sisters.  The  most  that  can  be  said  is 
that  in  response  to  parental  duty  he  delayed  distribution, 
when  this  might  have  been  effected  immediately.  It  will 
be  noticed  that  no  word  was  uttered  by  the  deceased  indi- 
cating that  she  intended  to  retain  any  interest  in  the  prop- 
erty or  dominion  over  the  papers.  On  the  contrary,  the 
intention  is  apparent  that  the  ownership  was  to^  pass  to 
the  children  at  once,  and  that  defendant  was  but  their 
trustee  to  hold  the  securities  for  division  in  the  future 
as  directed  by  the  deceased.  She  exercised  no  do- 
minion after  parting  with  the  possession.  Where  one 
"clearly  and  intelligently  manifests  an  intention  to  make 
a  present  gift  of  personal  property  to  another,  and  in  con- 
summation of  his  intention  makes  such  a  delivery  to  a 
third  person  for  the  use  of  the  intended  donees  as  he  is 
then  capable  of  making,  considering  the  character  and 
situation  of  the  property,  the  person  to  whom  delivery  is 
thus  made  will  be  presumed,  in  the  absence  of  countervail- 
ing circumstances,  to  take  the  property  as  trustee  of  tho 
intended  donees  and  not  merely  as  agent  of  the  donor." 
In  this  case  the  person  to  whom  delivery  was  made  was 
one  of  the  beneficiaries  and  received  the  deposit  as  trustee 
coupled  with  an  interest,  and  the  conclusion  is  inevitable 
that  his  possession  was  as  trustee  for  the  donees.  See,  as 
bearing   thereon:      Tucker   v.    Tucker,   supra;    Martin    v. 
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McCullough,  136  Ind.  331  (34  K  E.  819);  Green  v. 
Tulane,  62  N.  J.  Eq.  169  (28  Atl.  9) ;  Hackett  v.  Moxley, 
65  Vt  71  (25  AU.  ^9S).— Affirmed. 


Chicago,   Milwaukee  &  St.   Paul  Railway  Company, 

Appellant,  v.  B.  H.  Hanken,  J.  Heyan,  H.  F. 

Wilkin,  H.  M.  Dirks  et  al. 

Railways:  depot  grounds:  adverse  possession.     The  right  of  way 

1  or  depot  grounds  of  a  railway  company  cannot  be  encroached 
upon  by  abutting  property  owners  so  as  to  deprive  the  com- 
pany of  title,  except  by  an  appropriation  inconsistent  with  such 
use»  when  needed  or  when  actually  occupied  for  that  purpose ; 
but  a  railway  company  having  acquiesced  for  a  long  series  of 
years  in  the  inclosure  and  occupancy  by  an  abutting  owner  of 
a  portion  of  its  grounds,  dedicated  merely  on  the  town  plat 
as  depot  grounds,  but  never  actually  used  as  such  and  there  was 
no  showing  that  it  would  ever  be  needed  for  that  purpose,  is  held 
to  have  lost  its  title  thereto. 

Same.     The  mere  dedication  of   land  on  a  town  plat  as  railway 

2  depot  grounds  will  not  endow  the  entire  tract  with  the  inci- 
dents of  a  public  use;  and  the  boundaries  of  the  same  are  gov- 
erned by  the  same  rules  as  apply  in  the  case  of  any  other  ad^ 
joining  owners. 

Appeal  from  Jones  District  Court. — ^Hon.  B.  H.  Miller, 

Judge. 

Tuesday,  November  24,  1908. 

Suit  to  quiet  title  to  land  alleged  to  constitute  a  part 
of  plaintiffs  depot  grounds.  The  petition  was  dismissed, 
and  a  decree  entered  quieting  title  in  the  defendants  as 
prayed  in  their  several  cross-petitions.  The  plaintiff  ap- 
peals.— Affirmed. 

Ellison  &  Oorman,  J.  C.  Cook,  and  H.  Loomis,  for 
appellant. 
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Herrick  &  Bander,  for  appellees 

Ladd,  C.  J. — The  plat  of  Langworthy  was  filed  Jan- 
uary 25,  1858,  by  Wm.  T.  Shaw,  and  exhibits  a  right  of 
way  and  depot  ground,  attending  diagonally  from  the 
northeast  to  the  southwest  On  the  space  left  for  a  de- 
pot is  written  "Dubuque  Western  Railroad  Depot  Ground." 
At  each  end  of  this  ground  the  width  of  the  right  of  way 
on  each  side  of  the  track  is  indicated,  but  nothing  on 
the  plat  shows  the  relative  width  of  the  portions  of  the 
depot  ground  north  and  south  of  the  railway  track  which 
was  constructed  shortly  after  the  dedication.  The  plaintiff 
acquired,  through  mesne  conveyances,  the  title  to  the  road 
of  the  Dubuque  Western  Railroad  Company,  including  the 
right  of  way  and  depot  ground.  The  latter  was  not  de- 
scribed in  these  several  conveyances  by  metes  and  bounds, 
but  in  general  terms.  This  is  a  suit  to  quiet  title  to  the 
depot  ground  as  dedicated.  The  several  defendants  inter- 
posed the  defenses  of  adverse  possession,  boundaries  estab- 
lished by  acquiescence,  and  practical  location  and  estoppel. 
In  1897  Hanken  acquired  the  unplatted  land  north  of  the 
depot  ground,  extending  from  the  east  end  southwesterly  by 
two  hundred  and  seventy-nine  rods,  and  included  in  the 
conveyance  was  a  strip  of  said  ground  fifty  feet  wide,  so 
that  the  boundary  fence  was  but  fifty  feet  north  of  the  track 
and  an  extension  of  the  right  of  way  fence  from  the  east. 
This  fence  appears  to  have  been  constructed  at  least  thirty 
years  previous  to  the  trial,  though  by  whom  is  in  doubt. 
The  railroad  company  reconstructed  it  in  1893,  and  this 
circumstance  is  corroborative  of  testimony  that  the  orig- 
inal fence  was  erected  by  one  of  its  grantors.  The  land 
was  used  for  pasture  most  of  the  time,  though  occasionally 
put  in  com.  The  boundary  fence  of  Hanken  extended 
westerly  veering  out  from  the  track  to  near  the  westerly 
end  of  the  depot  ground.  Wilkin  owns  several  lots,  to 
the  west  from  Hanken's  land,  a  vacant  space  lying  between 
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the  tracts,  and  with  these  lots  is  included  a  strip  of  the 
depot  ground  one  hundred  and  seventy-seven  feet  long 
by  about  forty-seven  feet  wide  on  the  east  end  and  narrow- 
er to  the  west.  The  boundary  fence  is  conceded  to  have 
been  maintained  by  Wilkin  and  his  grantors  for  thirty 
years,  and  numerous  evergreens  were  planted  along  this 
fence  twenty-two  years  ago  which  have  grown  into  what 
one  witness  denominates  "monarchs  of  the  forest^'  A 
house  was  built  in  1860  or  1861  by  the  owner.  Shrubs 
also  have  been  planted  on  the  disputed  ground  which  has 
been  occupied  by  Wilkin  and  his  grantors  for  at  least 
thirty  years;  the  house  being  only  a  few  feet  back  from 
the  line  as  claimed  by  the  company.  South  of  the  track, 
and  at  the  westerly  end  of  tlie  depot  ground,  the  defend- 
ant Dirks  occupies  of  that  originally  dedicated  a  strip 
about  one  hundred  feet  wide  and  three  hundred  and  thir- 
teen feet  long,  together  with  the  lots  adjoining.  The 
fence  extends  northeasterly  from  the  right  of  way  fences, 
the  entire  distance,  and  has  been  maintained  by  him  and 
his  predecessors  for  more  than  thirty  years.  The  house 
and  outbuildings  were  erected  on  this  disputed  strip  still 
longer  ago,  and  evergreen,  cottonwood  and  fruit  trees  were 
planted  in  the  yard  and  along  the  fence  more  than  twenty 
years  since,  and  have  grown  to  be  large  trees.  Consider- 
able of  the  strip  east  of  the  house  is  used  as  a  pasture,  but 
in  connection  with  other  portions  of  the  premises.  To  the 
east  of  Dirks'  lots  are  those  owned  by  Heyan.  He  has 
been  in  possession  of  a  strip  of  land  dedicated  as  depot 
ground  for  sixteen  years  prior  to  the  trial.  The  fence 
along  that  occupied  by  Dirks  extended  northeasterly  for 
three  hundred  and  five  feet,  and  had  been  maintained 
twenty  years  when  it  was  set  over  far  enough  by  Heyan 
so  as  to  leave  a  strip  fifty  feet  wide  at  the  southwesterly 
end  of  thirty-two  feet  wide  on  the  east  This  was  used 
in  connection  with  part  of  his  lots  as  a  pasture.  The  evi- 
dence does  not  inclose  any  other  improvements  save  the 
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existence  of  trees  along  the  fence  eight  or  ten  inches  in 
diameter,  but  Heyan  testified  that  he  had  always  "thought, 
the  land  belonged"  to  him,  and  that  the  company  had  never 
claimed  it  until  a  year  prior  to  the  trial,  when  it  removed 
the  fence  to  what  it  claimed  was  the  true  line. 

From  this  statement  of  the  facts,  it  is  apparent  that 
the  plea  of  adverse  possession  can  not  be  sustained.     The 
defendants  and  their  grantors  did  not  acquire  title  to  the 
I.  Railroads:        disputed  tracts,  but  to  the  lots  abutting  on 
adwJI'^^1^*'  them,   and  have  occupied  up  to  the  fences, 
*******"*  because  claiming  the  ground  as  part  of  their 

lots  and  based  their  possession  on  no  other  claim  of  right 
See  Orube  v.  Wells,  34  Iowa,  148,  and  other  like  decisions.^ 
But  they  have  been  in  possession  up  to  these  division 
fences,  as  marking  the  boundaries  to  their  lots,  for  a  period 
longer  than  that  of  the  statute  of  limitations,  during  which 
the  plaintiff  and  its  grantors  have  acquiesced  without  rais- 
ing the  slightest  objection.  The  plaintiff  company  acquired 
the  road  in  1881,  and  no  claim  to  these  strips  was  asserted 
until  1904.  If  then  the  doctrine  of  acquiescence  may  be 
invoked  in  such  a  case,  these  fences  must  be  regarded  as 
indicating  the  true  boundaries  between  the  lots  of  defend- 
ants and  the  depot  ground  of  plaintiff.  Miller  v.  Mills 
Co.,  Ill  Iowa,  654;  Lawrence  v.  Washburn,  119  Iowa, 
109.  The  authorities  are  in  conflict  as  to  whether  an 
abutting  owner  may  acquire  title  to  a  portion  of  a  right 
of  way  by  adverse  possession;  some  decisions  treating  the 
possession  of  a  railroad  company  of  its  right  of  way  as 
that  of  its  private  property  to  enable  the  corporation  to 
perform  a  public  duty,  while  others  regard  property  ac- 
quired for  right  of  way  purposes  and  held  in  good  faith 
for  future  needs  as  endowed  with  the  incidents  of  property 
devoted  to  the  public  use.  The  decisions  first  mentioned 
are  to  the  effect  that  title  by  adverse  possession  may  be 
acquired.  Illinois  Cent,  R,  Co.  v.  O'Conner,  154  111.  550 
(39  N.  E.  563);  Louisville  &  N.  B.  Co.  v.  Quinn,  94 
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Ky.  310  (22  S.  W.  221) ;  Matthews  v.  Railway,  110  Mich. 
170  (67  K  W.  1111,  64  Am.  St.  Eep.  336);  Pittsburg, 
C,  C.  &  St.  L.  B.  Co.  V.  Stickley,  155  Ind.  312  (58 
N.  E.  192).  The  line  of  decisions  last  referred  to  de- 
clares that  possession  by  the  abutting  owner  not  inconsis- 
tent with  the  existence  of  the  easement  is  permissive  only, 
and  can  not  bar  the  claim  by  the  company  when  the  prop- 
erty is  required  for  the  prosecution  of  the  company's  busi- 
ness. Southern  Pacific  Co.  v.  Hyatt,  132  CaL  240  (64 
Paa  272,  54  L.  R  A.  522);  Railroad  v.  French,  100 
Tenn.  209  (43  S.  W.  771,  66  Am.  St.  Rep.  752) ;  Spotts- 
woode  V.  Railway,  61  N.  J,  Law,  322  (40  Atl.  505).  See 
Warville,  Equity,  section  471.  The  point  was  not  deter- 
mined in  C,  M.  &  St.  Paid  R.  Co.  v.  Snyder,  120  Iowa, 
532,  but  in  Slocum  v.  Railway,  57  Iowa,  675,  the  doctrine 
that  property  taken  for  the  public  use  can  not  be  en- 
croached on  by  the  abutting  owner  so  as  to  deprive  the 
railroad  company  of  title,  save  by  appropriation  absolutely 
inconsistent  with  such  use  when  needed,  finds  approval. 
This  doctrine  is  quite  as  applicable  to  depot  ground  as 
right  of  way  where  condemned  for  such  use  or  actually 
occupied  for  that  purpose.  The  difference  to  be  noted  is 
this:  The  statute  determines  the  width  of  a  right  of  way, 
while  the  extent  of  depot  ground  depends  on  the  necessi- 
ties of  the  company. 

In  the  case  at  bar,  the  so-called  depot  ground  was 
set  apart  in  the  plat  long  before  any  railroad  was  con- 
structed. It  was  never  adjudicated  by  condenmation  or 
other  proceedings  to  be  essential  to  any  company  for  depot 
purposes,  and  but  a  small  portion  of  it  has  ever  been  occu- 
pied by  the  plaintiff  or  its  grantors  for  that  purpose;  nor 
is  it  made  to  appear  that  that  part  not  now  so  occupied 
will  be  likely  to  be  needed  in  the  future.  Merely  noting 
its  dedication  on  the  map  as  depot  ground  did  not  endow 
the  entire  tract  set  apart  with  the  incidents  of  a  public 
use.     That  which  was  actually  occupied  by  the  company 
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for  depot  purposes  may  have  been  so  used  that  it  might 
not  be  subject  to  adverse  possession,  but  certainly  there 
is  nothing  in  the  record  before  us  to  indicate  that  the  dis- 
puted strips  ever  have  been  so  occupied,  or  that  plaintiff 
or  any  of  its  grantors  took  or  were  in  possession  thereof 
for  such  purposes,  or  that  these  and  much  more  will  ever 
be  needed  by  the  company  in  the  transaction  of  its  busi- 
ness at  Langworthy. 

The  parties  have  assumed  in  argument  that  plain- 
tiff acquired  title  under  the  plat  Whether  upon  abandon- 
ment title  would  revert  to  the  original  owner  or  some  one 
else,  and  whether  such  reversioner  would  be 
bound  by  the  fixing  of  lines  by  the  company, 
may  be  considered  when,  if  ever,  these  questions  arise. 
It  is  enough  now  to  pass  on  the  rights  of  the  party  orig- 
inally acquiring  title  under  dedication  and  those  claiming 
under  it  As  neither  the  disputed  strips  of  land  nor 
the  ground  next  to  them  appear  to  have  been  devoted  to  a 
public  use,  the  doctrine  of  Slocum  v.  Railway,  supra,  ought 
not  to  be  applied,  but  the  boimdaries  defined  the  same  as 
those  between  any  other  owners  of  adjoining  lands.  A 
railroad  company  is  not  compelled  to  fence  the  portion  of 
its  depot  ground  necessarily  used  by  the  public  and  the 
corporation  in  the  convenient  transaction  of  business.  The 
same  is  true  of  the  adjoining  owner.  The  inference  of  an 
agreement  upon  a  boundary  does  not  arise  from  the  obliga- 
tion to  fence  or  otherwise  mark  the  division  line,  though 
this  may  add  strength  thereto,  but  from  the  fact  that  one 
or  both  the  adjoining  owners  have  in  fact  definitely  de- 
fined such  line  by  erecting  a  fence  or  other  monument 
thereon,  and  both  have  treated  the  same  as  fixing  the 
boundary  between  them  for  such  length  of  time  that 
neither  ought  to  be  heard  to  deny  that  it  is  in  fact  what 
both  have  by  their  conduct  declared  it.  Even  though 
neither  defendants  nor  plaintiff  were  bound  to  erect  the 
division   fences,   they  were  erected   and  have  been   main- 
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tained,  and  this  was  notice  to  all  of  them  of  the  claim 
that  they  marked  the  boundary  between  the  depot  ground 
and  the  several  lots.  No  objection  was  raised  thereto  for 
more  than  twenty  years,  and  from  its  long  silence  plaintiff 
must  be  presumed  to  have  acquiesced  in  this  claim. — 
Aifirmed. 


im  m  Stockman   &   Hamh^ton    et    al.,    Appellants,    v.    John 

F.  Whitmore,  Appellee. 

Divorce:  liabiuty  of  husband  for  wife's  attorney  fees.    Attorneys 

1  for  the  wife  in  a  divorce  action  can  only  recover  their  fees  from 
the  defendant  upon  establishing  her  right  to  a  decree,  so  that 
where  her  petition  was  dismissed  upon  a  trial  on  the  merits 
it  was  an  adjudication  against  recovery  from  defendant,  and  an 
appeal  of  the  action  dismissed  by  the  wife  prior  to  submission 
did  not  affect  the  character  of  the  adjudication. 

Same:  pleading:  demurrer.     An  allegation  in  an  action  against  the 

2  husband  to  recover  attorney's  fees  for  services  in  an  unsuccess- 
ful divorce  action  by  the  wife,  that  if  she  had  permitted  the 
submission  of  an  appeal  a  reversal  would  have  been  obtained, 
was  a  mere  assumption  incapable  of  proof  and  therefore  not 
admitted  on  demurrer. 

Same:   taxation  of  attorney's   fees.     After  the   determination   of 

3  a  divorce  suit  on  its  merits  adversely  to  the  plaintiff  the  court 
has  no  further  power  to  tax  attorney  fees  against  the  defendant. 

Appeal  from  Iowa  District   Court — Hon.   O.   A.   Byinq- 
ton,   Judge. 

Tuesday,  November  24,   1908. 

This  is  an  action  for  attorneys  fees  for  services  ren- 
dered to  the  wife  of  defendant,  in  a  divorce  suit  brought 
in  her  behalf  against  the  defendant.  Defendant  demurred 
to  the  petition.  The  lower  court  sustained  the  demurrer, 
and  entered  judgment  dismissing  plaintiffs'  petition,  and 
for  costs.     Plaintiffs  appedt — Affirmed, 
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Stockman  &  Hamilton  and  R.  W.  Pugh  in  pro,  per, 

Yoss  &  Wallace,  for  appellee. 

Evans,  J. — ^According  to  the  averments  of  the  peti- 
tion, the  plaintiffs  were  employed  by  Lucy  Whitmore,  the 
wife  of  the  defendant,  to  bring  an  action  of  divorce  in  her 
behalf  against  the  defendant  The  ground  of  the  divorce 
charged  was  cruel  and  inhuman  treatment.  After  a  trial 
of  the  divorce  case  upon  its  merits  the  district  court  dis- 
missed the  petition.  From  this  judgment  the  plaintiff  in 
that  action  took  an  appeal  to  the  Supreme  Court.  After- 
wards, and  before  the  submission  of  the  case  in  this  court, 
the  plaintiff  and  appellant  therein  dismissed  her  appeal. 
The  plaintiffs  herein  served  as  her  attorneys  throughout  the 
trial  in  the  lower  court,  and  up  to  the  time  of  the  dis- 
missal of  the  appeal  in  this  court.  Such  appeal  was  dis- 
missed by  Mrs.  Whitmore  without  the  advice  or  consent  of 
her  attorneys,  and  contrary  to  their  opinion.  The  plain- 
tiffs aver  that  their  services  were  worth  the  sum  of  $500, 
and  they  ask  judgment  for  that  amount^  less  $77.19,  already 
received  by  them  from  some  other  source.  The  plaintiffs 
contend  generally  that  upon  this  state  of  facts,  the  defend- 
ant is  liable  to  them  for  the  value  of  the  services  so  ren- 
dered by  them  to  his  wife,  on  the  ground  that  the  services 
were  necessary  to  the  proper  protection  of  the  wife. 

I.     The  decree  of  the  district  court  in  the  divorce  case 

was  an  adjudication.     It  was  conclusive  on  the  plaintiff 

therein,  and  on  her  attorneys,  that  she  had  no  grounds  of 

divorce.      The  taking  of  an   appeal  to   this 

1.  Divorce:  iiabii-  ^ourt  did  uot  affect  the  character  of  the  de- 
ity of  husband 

xomyrt\^.     ^^^®    ^^    ^^^    adjudication.      Nor    did    the 
pendency  of  the  appeal  suspend  the  opera- 
tion of  the  decree  as  an  adjudication.     Nothing  short  of 
a  reversal  or  modification  by  this  court  could  affect  such 
adjudication.     Mrs.   Whitmore  was  within  her   rights   in 


2.  Same: 
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diamissing  such  appeal.  The  case  is  therefore  ruled  by 
Sherwin  v.  Maben,  78  Iowa,  467,  and  Johnson  v.  Williams, 
3  G.  Greene,  98.  Counsel  attempt  to  distinguish  the  case 
at  bar  from  the  Sherwin  case,  but  there  is  no  distinction 
in  the  principles  involved.  Whatever  difference  there  is, 
is  in  favor  of  the  Sherwin  case,  in  that  the  lower  court 
in  that  case  granted  a  decree  to  the  plaintiff  wife,  which 
was  afterwards  reversed  by  this  court  It  was  held  in  that 
case  that  the  plaintiff  could  not  maintain  his  action  for 
attorney's  fees  for  services  in  either  court;  the  final  ad- 
judication being  conclusive  upon  him. 

The  plaintiffs  herein  have  averred  in  their  petition 
that  if  the  appeal  had  been  prosecuted  to  a  hearing  in  this 
court,  they  would  have  obtained  a  reversal  of  the  judgment 
below.  They  contend  that  this  all^ation 
■piSding:  distinguished  their  case  from  the  cases  above 

dcmtirrer.  - 

referred  to,  and  that  its  truth  is  necessarily 
admitted  by  the  demurrer.  The  demurrer  admits  only 
such  facts  as  are  properly  pleadable  and  properly  pleaded. 
The  allegation  referred  to  is  a  mere  assumption,  and  is 
incapable  of  proof  under  any  rule  of  evidence  known  to 
the  law.  It  is  not  therefore,  to  be'  deemed  admitted  by  the 
demurrer. 

II.     The  court  before  which  a  divorce  case  is  tried 
is  clothed  with  power  to  award  suit  money  and  attorney's 

fees  pending  litigation,   and  before   the   de- 
taxation  of       termination  of  the  merits  of  the  case.     Such 

attorney  fees.  .  .  i  .  i.  i 

power  IS  ample  protection  to  the  wife,  and 
ample  remedy  to  her  attorneys.  After  the  determination 
of  a  divorce  case  upon  its  merits  adversely  to  the  plain- 
tiff, even  the  court  trying  such  case  loses  its  power  to  award 
further  attorney's  fees.  Wald  v.  Wald,  124  Iowa,  184. 
We  can  conceive  of  no  reason,  either  in  the  law  or  in 
good  public  policy,  why  an  independent  action  should 
thereupon  arise  in  favor  of  the  attorneys  against  the  oppos- 
ing party. 
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Appellants  cite,  Porter  v.  Briggs,  38  Iowa,  166; 
Preston  v.  Johnson,  65  Iowa,  285,  and  Clyde  v.  Peavy, 
74  Iowa,  47.  But  this  case  does  not  come  within  the  rule 
of  those  cases.  Those  cases  are  all  discussed  and  dis- 
tinguished in  the  Sherwin  case.  Porter  v.  Briggs  and 
Clyde  V.  Peavy  were  both  cases  wherein  the  husband  him- 
self brought  the  action  as  plaintiff,  and  charged  his  wife 
with  adultery,  as  a  good  ground  of  divorce.  The  wife  in 
those  cases'was  not  in  the  court  of  her  volition.  In  Preston 
V.  Johnston  the  question  here  considered  was  not  passed 
upon  at  all  by  this  court  It  was  a  certified  case,  and  the 
question  certified  did  not  include  the  point  which  we  are 
now  considering. 

The  ruling  on  the  demurrer  was  right,  and  the  judg- 
ment is  affirmed. 


CoLDEEN   Land   Company,    Appellee,    v.    Lea   G.    Royal 
ET  AL.,  Appellants. 


Evidence:  admissions  of  party.     The  testimony  of  several  defend- 

1  ants  previously  taken  is  admissible  as  admissions  in  a  subse- 
quent creditor's  suit  against  them,  but  must  be  confined  in  its 
operation  to  the  party  testifying,  as  the  admissions  of  one  de- 
fendant will  not  bind  the  others. 

Same:    husband    and    wife:    fraudulent   conveyances.     While    a 

2  promise  of  marriage  may  constitute  a  consideration  for  the 
agreement  of  a  husband  to  pay  money  to  his  wife,  still  such 
an  agreement  must  be  clearly  and  distinctly  shown,  and  in  the 
instant  case  the  evidence  in  the  form  of  prior  admissions  is 
held  insufficient  to  justify  a  finding  that  there  was  a  valid 
agreement,  as  against  creditors  of  the  husband  seeking  to  sub- 
ject the  fund  to  the  satisfaction  of  their  judgments  against  the 
husband. 

Same:  gifts.    The  fact  that  a  gift  from  a  husband  to  his  wife,  in 

3  fulfillment  of  a  claimed  antenuptial  contract,  is  grossly  dispro- 
portionate to  his  circumstances  is  sufficient  for  the  court  to 
deny  recognition  of  it. 
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Same:  creditors'  suits:  costs.     Where  it  was  shown  that  a  judg- 

4  ment  debtor  had  transferred  to  his  wife  a  sum  of  money  with- 
out consideration  and  that  she  had  loaned  the  same  to  another, 
also  a  party  to  a  creditor's  suit  to  reach  the  fund,  the  bor- 
rower could  not  complain  of  a  decree  directing  him  to  pay  the 
amount  of  the  loan  to  the  judgment  creditors;  but  no  fraud 
having  been  shown  on  his  part  he  should  have  been  allowed  his 
costs,  and  upon  a  modification  of  the  decree  on  appeal  with  re- 
spect to  his  costs  below  he  should  be  allowed  his  costs  on  appeal. 

Appeal:   abstracts.     An   abstract   making   reference   to   certain   ex- 

5  hibits  rather  than  setting  them  out  in  full  will  not  be  stricken 
because  not  containing  all  the  evidence,  when  the  exhibits  were 
not  material  to  the  determination  of  the  case;  nor  will  an 
amended  abstract  which  is  brief,  comprehensible  and  caused 
no  delay  be  stricken  because  unnecessary,  not  in  proper  form, 
and  not  filed  within  ten  days  after  service  of  same. 

Appeal  from  Iowa  District  Court. — ^Hon.  R.  P.  Howell, 

Judge. 

Tuesday,  November  24,   1908. 

This  is  a  proceeding  by  creditors'  bill  seeking  to  sub- 
ject certain  moneys  to  the  payment  of  plaintiff's  judg- 
ment Decree  for  plaintiff  for  $700  and  costs.  The  de- 
fendants appeal. — Modified  and  affirmed. 

J.  T.  Beem,  for  appellants. 

John  J.  Ney,  for  appellee. 

Evans,  J. — Tlie  defendants  in  this  case  are  Lea  G. 
Royal,  his  wife,  Mabel  Royal,  and  his  grandfather,  Thomas 
Leader.  The  plaintiff  is  a  judgment  creditor  of  the  first- 
named  defendant  in  the  sum  of  $2,613.  In  May,  1907, 
and  while  he  was  debtor  to  plaintiff  in  the  amount  above 
stated,  the  defendant  Lea  G.  Royal  paid  to  his  wife  the 
sum  of  $1,000;  the  same  being  substantially  all  the  prop- 
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erty  he  had.  Of  this  sum,  the  wife  loaned  $700  to  the 
defendant  Thomas  Leader.  The  plaintiff  contends  that 
the  money  was  received  by  the  wife  and  grandfather  in 
secret  trust  for  the  principal  defendant,  and  for  the  pur- 
pose of  defrauding  his  creditors.  The  answer  of  each 
defendant  is  a  general  denial.  The  claim  made  in  argu- 
ment in  their  behalf,  however,  is  that  the  $1,000  paid  to 
the  wife  was  so  paid  in  pursuance  of  a  promise  made  by 
the  principal  defendant  before  his  marriage  to  his  co- 
defendant  The  marriage  occurred  in  November,  1904. 
This  argument  is  based  upon  the  alleged  testimony  of  the 
defendant  Mabel  Royal.  None  of  the  defendants  were 
examined  as  witnesses  on  the  trial  either  by  the  plaintiff 
or  on  behalf  of  themselves. 

At  some  date  previous  to  the  trial  they  had  all  been 
examined    in   certain    proceedings   supplemental   to   execu- 
tion which  had  been  brought  by  the  plaintiff  under  the 
statute.     The  examination  of  each  was  taken 
admissions  of     at  that  time  by  the  shorthand  reporter  of  the 

a  party.  "^  ^ 

court  and  preserved.  On  the  trial  of  the 
case  at  bar,  the  plaintiff  put  in  evidence  the  examination 
of  each  defendant  as  therein  taken.  For  that  purpose  the 
plaintiff  called  the  shorthand  reporter,  and  she  was  per- 
mitted to  read  into  this  record  the  testimony  of  each  de- 
fendant at  that  time.  This  evidence  was  all  properly 
admitted,  but  its  effect  for  the  purpose  of  this  case  is 
quite  different  from  what  it  would  have  been  if  each  had 
testified  to  the  same  effect  as  a  witness  in  this  case.  The 
former  testimony  of  each  defendant  was  admissible  against 
him  in  this  case  as  an  admission,  and  as  such  only.  As 
such  admission  it  can  not  be  regarded  as  against  any  other 
defendant.  The  importance  of  this  distinction  will  ap- 
pear later  in  this  opinion. 

From  the  admissions  of  the  defendant  Lea  G.  Royal, 
as  so  shown,  it  appears  that  he  did  turn  over  to  his  wife 


384  CoLDKEN  Land  Co.  v.  Royal.       [140  Iowa 

the  sum   of   $1,000.      From   the   admissions   of  his  wife 
2,  Same:  husband    shown  in  the  Same  manner,  it  appears  that 

fnwduirat        she  did  receive  from  him  the  sum  of  $1,000. 

conveyances,  j^j.^^  g^^jj  admissious  of  the  wife  it  ap- 
pears, also,  that  she  loaned  the  defendant  Thomas  leader 
$700  of  that  money.  The  admission  of  the  wife  is  quali- 
fied to  this  extent:  "It  was  an  agreement  between  my 
husband  and  me.  He  was  to  give  me  $1,000  as  a  wedding 
present  He  was  to  give  it  to  me  when  that  mortgage  was 
paid.  He  gave  it  to  me  some  time  this  spring.'^  Her 
admission  was  further  qualified  by  the  statement  that  the 
promise  of  the  wedding  present  was  made  from  four  to 
six  weeks  before  the  marriage,  and  that  there  was  no  sure 
promise  of  marriage  at  that  time  unless  the  $1,000  were 
paid.  This  is  the  testimony  which  furnishes  the  basis  of 
appellant's  argument  to  the  effect  that  there  was  a  valid 
consideration  for  the  money  paid,  namely,  a  promise  to 
pay  in  consideration  of  marriage.  In  view  of  the  fact 
that  this  defendant  failed  to  testify  on  that  question  in  this 
case,  it  may  well  be  doubted  whether  she  is  entitled  to 
base  upon  her  admission  in  the  former  examination  a  claim 
in  the  nature  of  an  affirmative  defense.  Be  that  as  it 
may,  the  statement  as  we  find  it  in  the  record  is  not  suffi- 
ciently definite,  nor  sufficiently  corroborated,  to  justify  the 
court  in  finding  that  the  money  in  question  was  paid  to 
her  in  pursuance  of  any  definite  promise  in  consideration 
of  marriage,  within  the  meaning  of  the  law. 

It  is  urged  by  appellee  that  the  promise,  if  made,  was 
not  valid  because  not  in  writing.  Appellant  replies  that 
it  is  too  late  to  raise  the  question  of  the  statute  of  frauds 
after  performance  of  the  promise.  Appellant 
might  go  further  and  raise  the  question 
whether  the  statute  of  frauds  is  available  to  third  parties 
not  privy  to  the  contract.  But  we  do  not  find  it  necessary 
to  determine  any  of  these  questions.  The  fact  that  the 
law  required   such   a   contract  to  be  in  writing  in   order 
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to  be  available  to  the  parties  themselves,  and  that  the  par- 
ties to  this  case  failed  to  reduce  the  promise  to  writing,  is 
a  circumstance  against  them  on  the  question  of  fact.  It 
is  conceded  that  the  defendant  husband  had  no  other  prop- 
erty. The  amount  therefore  of  the  proposed  gift  was 
grossly  disproportionate  to  his  circumstances,  and  this 
alone  is  sufficient  ground  for  the  court  to  deny  any  recog- 
nition of  it  Gordon  v.  Worthley,  48  Iowa,  429;  Elwell 
V.  Walker,  52  Iowa,  264;  SeeJcel  v.  Winch,  108  Iowa,  104. 
For  the  purpose  of  this  case  therefore  the  transfer  to  the 
wife  must  be  deemed  voluntary  and  without  consideration. 
It  follows  that  the  decree  is  supported  as  to  these  two 
defendants  by  their  own  admissions. 

The  court  entered  a  judgment  against  the  defendant 
Thomas  Leader  for  $700  and  for  costs.     We  have  already 
noted  the  fact  that  the  admissions  of  the  other  two  de- 
fendants were  not  admissible  in  evidence  as 

4.  Same:  cred-  .  ,     ,  i    i»       i  t        i 

iters'  suits:  agaiust  tucir  codefendant  Leader,  except  so 
far  as  it  was  necessary  for  the  plaintiff  lO 
establish  the  liability  of  such  two  defendants  preliminary  to 
making  any  claim  against  this  defendant.  The  only  evi- 
dence therefore  that  there  is  in  this  record  which  connects 
the  defendant  Leader  with  the  transaction  in  any  way  is 
his  own  admission,  and  which  consists  of  the  following, 
and  no  more:  "I  did  have  the  $700  that  this  witness  said 
she  loaned  to  me,  but  I  ain't  got  it  now.  I  spent  it.  I 
owe  it  to  her."  There  is  nothing  in  this  testimony  upon 
which  a  charge  of  fraud  or  fraudulent  knowledge  can  be 
sustained  against  this  defendant.  He  has,  however,  no 
reason  to  complain  of  the  decree  so  far  as  it  ordered  him 
to  pay  to  the  plaintiff  the  $700  otherwise  owing  by  him 
to  Mrs.  Royal.  To  this  extent  the  effect  of  the  decree  was 
to  subrogate  the  plaintiff  to  the  rights  of  Mrs.  Royal,  and 
the  defendant  Leader  is  in  no  manner  hurt  thereby. 

But  we  can  find  nothing  in  the  record  to  justify  a 
judgment  for   costs   against  this   defendant.     The   decree 
Vol.  140  Ia.— 25 
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of  the  lower  court  therefore  will  be  modified  to  this  ex- 
tent that  the  plaintiff  shall  not  be  entitled  to  recover  costs 
of  the  defendant  Leader  and  that  the  defendant  Leader 
will  be  entitled  to  recover  of  the  plaintiff  his  costs  in  both 
courts.  As  between  the  plaintiff,  and  the  other  two  defend- 
ants, these  defendants  shall  be  primarily  liable  for  the 
costs  in  both  courts.  As  so  modified,  the  decree  will  be 
affirmed. 

Appellee  has  filed  a  motion  to  strike  appellant's  ab- 
stract because  it  shows  upon  its  face  that  it  does  not  con- 
tain all  the  evidence.  But  appellants'  abstract  does  purport 
5.  Appeal:  *^  Contain  it  all.     It  is  true  that  reference  is 

abstracts.  made  therein  to  certain  exhibits,  which  are 

described  in  the  abstract,  but  are  not  copied.  We  are 
unable  to  see  that  the  exhibits  are  material  to  any  question 
presented  to  us  on  this  appeal. 

Appellants  counter  with  a  motion  to  strike  appellee's 
amended  abstract  on  the  ground  that  the  same  was  unneces- 
sary, and  that  it  was  not  in  proper  form,  and  that  it  was 
not  filed  within  ten  days  after  service  of  the  abstracts. 
The  amended  abstract  is  very  brief,  is  easily  comprehended, 
and  caused  no  delay  in  the  submission  of  the  case.  Both 
of  the  above  motions  were  submitted  with  the  case.  Both 
are  now  overruled. 

Modified  and  affirmed. 


G.  H.  Daniels  and  others.  Appellants,  v.  Doba  L.  Ding- 
man,  Appellee. 

Deeds:  estate  conveyed:  rule  in  "Shelley's  case.    The  rule  in  Shel- 

1  ley's  Case  applies  to  a  conveyance  to  the  grantee  of  a  Hfe 
estate  and  at  her  death  the  remainder  in  fee  to  the  heirs  of 
her  body,  so  that  the  grantee  takes  the  fee. 

Adverse  possession:  color  of  title.     A  devise  of  land  is  sufficient 

2  color  of  title  to  support  a  claim  of  adverse  possession,   when 
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followed  by  possession  and  assertion  of  title  thereunder  for  the 
statutory  period. 

Appeal  from  Hamilton  District  Court, — Hon.  J.  H.  Kich- 

ARD,   Judge. 

Tuesday,  November  24,  1908. 

Action  in  equity  to  quiet  title  to  land.  Decree  for 
the  defendant  upon  her  cross-bill,  and  plaintiffs  appeal. — 
Affirmed. 

Boeye  &  Henderson,  for  appellants. 

Wesley  Martin,  for  appellee. 

Weaver,  J. — Plaintiffs  and  defendant  trace  their 
respective  claims  of  title  to  the  lands  in  controversy 
through  one  W.  R.  Daniels,  who  is  conceded  to  have  been 
the  o\\Tier  of  the  fee  on  November  1,  1881.  On  that  date 
Daniels  conveyed  the  land  to  his  daughter,  Almira  A. 
Dingman,  by  a  deed  which  recites  that,  in  consideration  of 
love  and  affection  and  the  sum  of  $500  in  hand  paid, 
the  grantor  does  "sell  and  convey  unto  the  said  Almira 
A.  Dingman  for  life  and  to  her  heirs  at  her  decease  the 
following  described  premises  [describing  the  lands  in 
controversy],  the  intention  of  this  instrument  being  to 
convey  to  said  Almira  A.  Dingman  a  life  estate  in  said 
premises  with  remainder  in  fee  to  the  heirs  of  her  own 
body."  Soon  after  the  making  of  this  deed,  W.  R  Daniels 
died,  and  from  said  date  Almira  A.  Dingman  and  her 
husband,  Samuel  II.  Dingman,  continued  in  possession  of 
said  property  in  person  or  by  tenant  On  February  16, 
1893,  Almira  A.  Dingman  died  testate,  devising  said  lands 
by  proper  description  to  her  surviving  husband;  the  will 
being  admitted  to  probate  April  1,  1893.  Thereafter  said 
Samuel  H.  Dingman  was  married  to  the  defendant  in  this 
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action,  and  on  November  16^  1904,  died,  leaving  a  will  by 
which  he  devised  the  land  to  her.  This  will  was  duly  pro- 
bated December  23,  1904.  On  April  25,  1905,  the  plain- 
tiffs, who  are  the  heirs  at  law  of  W.  R.  Daniels,  began  this 
action  to  quiet  the  title  in  themselves.  In  their  petition 
they  aver  the  facts  to  be  substantially  as  above  stated,  and, 
in  addition  thereto,  allege  that  no  living  child  or  heir  was 
ever  bom  to  the  said  Almira  A.  Dingman,  and  that  Sam- 
uel H.  Dingman  while  in  possession  of  the  land  at  all 
times  recognized  and  acknowledged  that^  by  reason  of  the 
failure  of  issue  surviving  the  said  Almira  A.  Dingman, 
the  title  to  said  land  reverted  to  the  heirs  at  law  of  W. 
R  Daniels.  The  defendant  admits  the  conveyance  and  the 
several  wills  mentioned  in  the  petition,  but  denies  the  fail- 
ure of  issue  of  the  body  of  Almira  A.  Dingman,  and  al- 
leges that  a  living  child  was  bom  to  her  and  the  said 
Samuel  H.  Dingman,  but  that  said  child  died  within  a 
few  hours  after  its  birth.  By  way  of  crosa-petition  defend- 
ant alleges  and  seeks  to  quiet  title  in  herself  by  virtue  of 
the  conveyance  from  W.  R.  Daniels  to  his  daughter  and  the 
several  wills  above  mentioned.  She  also  claims  title  hy 
adverse  possession.  The  trial  court,  while  failing  to  find 
the  birth  of  a  living  child  to  Almira  A.  Dingman,  held 
that  under  the  rule  in  Shelley's  Case  the  conveyance  by 
W.  R.  Daniels  to  his  said  daughter  had  the  effect  to  vest 
in  her  the  entire  fee.  It  also  found  and  held  that^  in 
any  event,  the  possession  and  claim  of  title  by  the  defend- 
ant and  her  grantors  for  more  than  ten  years  were  suffi- 
cient to  establish  her  right  as  against  the  adverse  claims 
of  the  plaintiffs. 

Is  the  conveyance  one  calling  into  operation  the  rule 

in  Shelley's  Case?    In  the  opinion  of  the  majority  of  this 

court  this  inquiry  must   be  answered   in   the   affirmative. 

I  Deeds-  estate     "^^  Writer  of  this  Opinion   is  of  the  view 

rofe^^n**^'         ^**>  conceding  this  rule  of  unblessed  mem- 

Sheiicy'sCase.    ^^^    would    Under    our    recent    holdings    be 
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recognized  in  a  proper  case  arising  in  this  State  before 
the  adoption  of  our  statute  abolishing  it,  the  deed  now 
before  us  comes  well  within  the  exceptions  thereto  which 
have  been  recognized  by  a  great  majority  of  the  courts. 
But  in  view  of  the  recent  extended  discussion  of  this  sub- 
ject in  Doyle  v.  Andis,  127  Iowa,  36,  and  cases  following 
that  precedent,  we  think  it  unnecessary  to  again  go  over 
the  ground. 

Moreover,  we  are  inclined  to  agree  with  the  conclu- 
sion of  the  trial  court  that  defendant  is  entitled  to  stand 
upon  her  claim  of  adverse  possession  and  the  statute  of 
limitations.     It  is  true  that  during  the  life- 

a.  Adverse  pos-  .  i»     *  t     •  a       tx»  i  i       i         i 

session:  color    time  of  Almira   A.   Dingman   her  husband, 

of  title.  .      ° 

Samuel  H.  Dingman,*  seemed  to  recognize, 
or  at  least  to  fear,  that  the  plaintiffs  had  or  were  likely  to 
make  some  claim  of  right  or  interest  in  the  land,  and 
sought  to  secure  deeds  releasing  the  same  to  his  wife. 
After  her  death,  however,  and  the  devise  by  her  to  him- 
self, he  asserted  claims  to  the  title  in  hostility  to  the 
plaintiffs,  and,  for  some  reason  unexplained  in  the  record, 
they  seem  to  have  acquiesced  in  his  claim  from  the  time 
of  the  probate  of  said  will  in  April,  1893,  until  after  his 
death  in  1904. 

This  will  was  sufficient  to  afford  color  of  title,  and  his 
possession  and  assertion  of  right  thereunder  continued  for 
more  than  the  statutory  period. 

For  the  reasons  stated,  the  decree  of  the  district 
court  is  affirmed. 


Feed  Andres  &  Company  v.  Henry  W.  Schlueter  and  i4o  389 

fl43    152 

Illinois  Surety  Company,  Appellants. 

Attachment:  judgment  against  surety:  order  of  liability.     The 

I    provisions    of    Code^  section    3779,    requiring    that    a    judgment 

against   a   principal   and    surety   shall   recite   the   order   of   their 

liability  to  enable  an  exhaustion  of  the  property  of  the  prin- 
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cipal  first,  apply  to  the  relation  of  principal  and  surety  to  the 
original  indebtedness,  and  not  to  the  entry  of  judgment  against 
a  surety  on  a  bond  in  discharge  of  an  attachment 

Discharge    of    attachment:    judgment    against    surety:    notice. 

2  Judgment  may  be  entered  against  a  surety  on  a  bond  for  the 
discharge  of  an  attachment  without  notice,  since  by  the  terms 
of  the  statutory  bond  he  agrees  to  satisfy  any  judgment  that 
may  be  rendered  against  his  principal,  thus  securing  a  relinquish- 
ment of  all  rights  under  the  attachment. 

Same.     The   surety   on   a   statutory  bond   for   the   discharge  of   an 

3  attachment  assumes  the  risk  of  the  principal's  failure  to  inter- 
pose any  defense  he  may  have  and  is  concluded  by  the  judg- 
ment entered,  in  the  absence  of  fraud,  collusion  or  want  of 
jurisdiction. 

Judgment  on  default:  proof  of  damage.     Where  the  principal  in  a 

4  bond  for  the  discharge  of  an  attachment  appears  and  files  an- 
swer admitting  plaintiffs  cause  of  action  and  tendering  an 
affirmative  defense  and  a  counterclaim,  but  subsequently  makes 
default,  judgment  may  be  entered  for  plaintiff  without  proof 
of  damage. 

New  trial:  casualty  and  misfortune.     Where  a  party  has  notice 

5  of  the  withdrawal  of  counsel  from  his  case  and  that  they  will 
have  nothing  further  to  do  with  it  in  sufiicient  time  to  either 
appear  in  person,  or  to  employ  other  counsel  to  appear  before 
judgment,  and  having  failed  to  do  either,  such  withdrawal  can- 
not be  said  to  constitute  such  casualty  or  misfortune  as  to, have 
rendered  it  impossible  to  defend,  thus  entitling  him  to  a  new 
trial. 

Same:  showing  of  defense.    To  justify  the  setting  aside  of  a  judg- 

6  ment  on  default  under  the  provisions  of  G>de,  section  4091, 
a  defense  to  the  action  must  be  presented  and  a  showing  that 
it  can  "be  sustained  by  the  evidence ;  mere  allegation  of  the  ex- 
istence of  a  defense  is  insufficient 

Application  for  new  trial:  review  on  appeal.  An  application   for 

7  a  new  trial  on  the  ground  of  casualty  and  misfortune  and  the 
alleged  defense  to  the  action  are  to  be  determined  as  at  law, 
and  thfe  finding  of  the  trial  court  is  entitled  to  the  same  weight 
as  the  verdict  of  a  jury. 

Appeal  from  Polk  District  Court. — Hon.  Jesse  A. 
Miller,  Judge. 

Tuesday,  November  24,  1908. 
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Judgment  for  $20,171.95,  as  balance  of  account  due 
plaintiff  for  cut  stone  furnished  the  defendant  Schlueter 
unaer  contract,  having  been  rendered  against  said  defend- 
ant on  his  lailure  to  appear  and  defend,  and  against  the 
Illinois  Surety  Company  as  the  surety  for  Schlueter  on  a 
bond  to  discharge  an  attachment,  the  judgment  defendants 
filed  their  separate  motions  to  set  aside  said  judgment  on 
the  ground  that  there  was  a  good  defense  to  plaintiff's 
cause  of  ction,  which,  without  negligence  on  the  part  of 
the  judgment  defendants,  had  not  been  presented  to  the 
court  before  the  rendition  of  judgment.  The  motions  were 
separately  overruled,  and  each  of  the  defendants  appeals. — 
Affirmed. 

Hopkins,  Peffers  &  Hopkins  and  Read  &  Read,  for 
appellants. 

Henry  &  Henry,  for  appellee. 

McClain,  J. — The  judgment  which  appellants  asked 
to  have  set  aside  on  the  ground  of  unavoidable  casualty 
or  misfortune  preventing  the  defendant  from  defending 
(see  Code,  section  4091,  par.  5)  was  rendered  on  Septem- 
ber 20,  1907,  upon  failure  of  Schlueter,  who  was  the 
sole  defendant  of  record  in  the  action,  to  appear  after  the 
issues  were  made  up  presenting  an  admission  by  said 
defendant  of  plaintiff's  cause  of  action  and  an  affirmative 
defense  and  counterclaim.  The  same  judgment  was  ren- 
dered also  against  the  Illinois  Surety  Company  at  the 
same  time  as  surety  on  a  bond  given  by  Schlueter  to 
discharge  attachments  levied  on  property  in  the  action. 
Such  a  judgment,  without  making  the  surety  a  party  to  the 
action  or  giving  him  notice  that  such  judgment  is  to  be 
rendered  is  provided  for  by  Code,  sections  3907,  3908. 
On  the  27th  of  the  same  month  the  two  judgment  defend- 
ants filed  separate  motions  to  set  aside  the  judgment,  which 
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motions  were  supported  and  resisted  by  evidence  taken 
in  open  court  and  by  affidavits,  and  were  overruled.  As 
the  separate  appeals  from  these  rulings  present  substantially 
the  same  questions  and  involve  the  same  state  of  facts, 
they  may  properly  be  considered  together. 

I.     Some  matters  of  a  preliminary  nature  may  first 

be  considered  before  reaching  a  discussion  of  the  merits 

of  the  showing  made  by  defendants  to  have  the  judgment 

set   aside.      In   the   first  place,    the   Illinois 

judgment  Surcty    Compauy    was    not    a    surety    for 

against  surety:     _,.,  *  \  f>  ..,. 

?/fe  o^  Schlueter  with  reference  to  the  oriarinal  in- 

liability.  ^  ^  ®    ^ 

debtedness,  and  much  that  is  said  in  the 
printed  argument,  and  also  in  the  oral  argument  by  coun- 
sel for  that  company  beyond  the  points  made  in  the  printed 
brief,  as  to  the  rights  of  sureties,  has  no  application  to 
the  liability  of  the  surety  company  on  the  bond  given  to 
discharge  the  attachment.  For  instance,  it  is  contended 
that  under  Code,  section  3779,  the  judgment  should  have 
recited  the  order  of  liability  of  the  principal  and  surety, 
so  that  the  property  of  the  principal  might  be  first  ex- 
hausted under  the  provisions  of  Code,  section  3966,  before 
the  property  of  the  surety  was  resorted  to.  But  plainly 
these  provisions  have  reference  to  the  relation  of  princi- 
pal and  surety  to  the  original  indebtedness,  and  have  no 
application  under  Code,  sections  3907,  3908,  providing 
for  the  entry  of  judgment  against  the  surety  on  a  bond 
to  discharge  an  attachment. 

The  contention  that  the  court  was  without  jurisdiction 
to  enter  judgment  against  the  Illinois  Surety  Company 
without  notice  to  it,  and  an  opportunity  for  it  to  present 

any  grounds  of  release  of  liability  which  it 

2,  Discharge  op  -i  i      i  i  i      •         .-i 

attachment:     may    nave    had,    may    be    answered    in    the 

jud^ent  *"  rm         1         1  T   .  1 

against  sure-      same   Way.      The   bond   was   conditioned    as 

ty:   notice.  *' 

provided  by  the  statute  on  the  performance 
and  satisfaction  by  the  principal  of  any  judgment  which 
might  be  rendered,  against  him  in  the  action.     There  can 
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be  no  question  as  to  the  constitutional  power  of  a  court 
to  enter  judgment  against  a  surety  without  notice  where 
the  surety  has  by  a  contract  of  record  consented  that  judg- 
ment shall  be  so  entered.  McConnell  v.  Poor,  113  Iowa, 
133.  The  principle  involved  is  analogous  to  that  applied 
in  sustaining  a  judgment  rendered  under  a  power  of  at- 
torney authorizing  a  creditor  to  have  judgment  entered 
in  a  court  of  record  on  the  default  of  the  debtor  to  pay 
his  obligation,  and  we  have  held  that  while  our  statute 
does  not  authorize  confession  of  judgment  under  warrant 
of  attorney,  yet  that  a  judgment  entered  in  another  State 
where  such  practice  is  authorized  is  entitled  here  to  full 
faith  and  credit.     Cuykendall  v.  Doe,  129  Iowa,  453. 

As  our  statute  does  provide  for  such  a  bond  as  that 
in  question,  in  pursuance  of  which  judgment  is  to  be 
entered  against  the  surety  without  further  proceedings, 
there  can  be  no  question,  we  think,  as  to 
the  validity  of  such  judgment  as  against 
any  defense  which  might  have  been  interposed  by  the 
original  debtor  prior  to  the  rendition  of  the  judgment 
against  him.  The  holding  in  Bedwell  v.  Gephart,  67  Iowa, 
44,  that  a  surety  on  a  bond  for  the  release  of  attached 
property  may  be  discharged  by  the  action  of  the  attachment 
creditor  in  releasing  his  lien  upon  the  property  to  the 
detriment  of  the  surety  on  the  bond,  has  no  application 
here,  for  the  obligation  of  surety  in  the  one  case  is  en- 
tirely different  from  that  in  the  other..  The  bond  in  this 
case  provided  for  the  entire  suspension  of  any  proceedings 
by  attachment  on  the  condition  that  the  surety  should  dis- 
charge the  judgment  rendered  against  the  principal,  and 
clearly  the  surety  could  have  no  right  to  question  the 
validity  of  the  judgment  on  any  ground  which  might  have 
been  interposed  by  way  of  defense  before  the  judgment  was 
rendered.  If  the  judgment  was  procured  by  fraud  or 
collusion,  or  was  void  for  want  of  jurisdiction  over  the 
principal  defendant,  of  course  the  surety  on  the  bond  could 
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resist  the  enforcement  of  the  judgment  as  against  him. 
But  this  surety  agreed  for  a  money  consideration  to  satisfj 
any  judgment  that  should  be  rendered  against  his  principal, 
and  thereby  secured  the  relinquishment  by  plaintiffs  of 
their  remedy  by  attachment,  and  can  not  therefore  be 
heard  to  question  the  correctness  of  the  judgment  entered. 
This  surety  accepted  as  one  of  its  risks  the  failure  of  the 
principal  defendant  to  successfully  interpose  any  defense 
which  he  had  to  plaintiffs  claim  prior  to  the  rendition  of 
judgment  against  him,  and  is  concluded  by  the  judgment 
as  rendered. 

The  further  contention  for  the  surety  company  that 
judgment  should  not  have  been  rendered  against  Schlueter 
upon   default  without   proof  of  the   amount  of  plaintiffs 
4  Judgment  on     damage  as  provided  in  Code,   section  3791, 
p?oSf  ^of'  is  also  unfounded.     That  section  relates  to 

damage.  ^  default  for  Want  of  pleading.     (See  Code, 

section  3788.)  In  this  case  there  was  a  pleading  filed  by 
defendant  Schlueter,  admitting  plaintiffs  cause  of  action, 
but  tendering  an  affirmative  defense  and  a  counterclaim. 
On  failure  of  defendant  to  appear  at  the  trial  and  intro- 
duce any  evidence  in  support  of  the  affirmative  defense  or 
the  counterclaim,  the  court  was  authorized  to  enter  judg- 
ment on  plaintiffs  admitted  cause  of  action  without  other 
evidence.  Under  such  circumstances  there  was  no  occasion 
for  the  assessment  of  damages  either  by  the  court  or  by  a 
jury.  Questions  as  to  irregularity  in  the  entry  of  a 
judgment  not  going  to  the  jurisdiction  of  the  court  could 
not  in  any  event  be  raised  by  the  surety  company,  but  as 
it  is  contended  that  we  have  before  us  also  appeals  by 
Schlueter  and  the  surety  company  from  the  judgment  as 
originally  entered  against  them,  we  have  thought  it  best 
to  dispose  of  the  objection  raised  without  taking  the  time 
to  determine  whether  such  objection  has  been  properly 
raised  either  in  behalf  of  the  surety  company  or  Schlueter. 
II.     The  merits  of  the  motions  to  set  aside  the  judg- 
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ment  must  be  determined,  therefore,  on  objections  common 

to  Schlueter  and  the  surety  company,  for,  as  is  indicated, 

the   surety   company   is   in   no   situation   to 

S«    New    TRIAL! 

casualty  and      intcrposc  objcctions  uot  available  to  Schlue- 

nusfortune.  *  "  ,  . 

ter.  We  have  then  simply  to  determine  the 
question  whether  any  grounds  were  presented  by  the  mo- 
tion and  sustained  by  the  evidence  introduced  in  support 
thereof  entitling  Schlueter  to  relief  under  the  provisions  of 
Code,  section  4091,  for,  as  the  motions  were  not  filed  within 
three  days  after  the  judgment,  grounds  for  new  trial  under 
Code,  sections  3755,  3756,  can  not  be  considered.  The 
only  ground  suggested  in  the  motions  which  is  within  the 
scope  of  the  relief  which  may  be  given  under  section  4091 
is  that  of  unavoidable  casualty  or  misfortune  preventing 
Schlueter  from  defending.  The  facts  relied  upon  as  con- 
stituting such  casualty  or  misfortune  are  that  after  the  is- 
sues were  joined  and  the  case  was  set  down  for  peremptory 
call  on  September  19,  1907,  defendant's  attorney,  Cheshire, 
withdrew  his  appearance  in  the  case  for  defendant,  and 
left  defendant  without  counsel  to  represent  him.  It  may 
be  conceded  that  the  unexpected  withdrawal  of  appearance 
by  attorney  without  sufficient  notice  to  enable  his  client 
to  take  proper  steps  for  appearance  in  person  or  by  other 
attorney  would  be  a  casualty  or  misfortune  within  the 
statutory  provision,  but  it  appears  that  on  September  17th 
Cheshire  advised  one  Drackett  (then  authorized  to  act  for 
defendant  Schlueter,  who  was  at  the  time  in  Denver,  Colo.) 
that  he,  Cheshire,  would  not  further  appear  for  Schlueter 
in  the  case,  and,  on  subsequently  receiving  a  telegram  and 
letter  from  Schlueter  with  reference  to  this  and  other 
matters,  Cheshire  wrote  defendant  on  September  14th  as 
follows:  "Your  wire  and  letter  received.  In  reply  will 
say  that  I  can  not  further  appear  for  you  in  cases  pending 
here  [in  Polk  County],  as  I  have  not  been  paid  for 
services  rendered,  and  there  is  more  than  five  hundred 
dollars  due  me,  and  I  see  no  prospect  of  being  paid.     I 
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therefore  can  not  give  time  or  pay  out  expenses  without 
some  hope  of  being  paid.  .  .  .  The  case  of  Andres  & 
Company  against  you  is  assigned  for  trial  next  Thursday. 
I  have  written  to  Chicago  informing  the  parties  [Drackett 
and  others,  who  had  been  acting  for  Schlueter]  that  I 
will  not  appear  in  it.  .  .  .  You  will  therefore  under- 
stand that  if  you  desire  an  attorney  here  you  will  have  to 
get  some  other  attorney  than  myself." 

This  letter  was  received  by  Schlueter  in  Denver  on 
the  evening  of  September  17th.  On  the  morning  of  the 
18th  he  submitted  it  to  attorneys  in  Denver,  who  advised 
him  that  he  could  rely  upon  Cheshire's  looking  after  and 
protecting  his  interests,  and  he  therefore  believed  it  to  be 
unnecessary  for  him  to  go  to  Des  Moines  or  take  any  steps 
in  the  matter  of  litigation  at  that  time,  and  he  did  nothing 
with  reference  thereto  until  after  the  judgment  was  ren- 
dered on  the  20th.  Notwithstanding  the  advice  which  he 
says  was  given  to  him  by  attorneys  in  Denver,  we  think 
Schlueter  was  unequivocally  informed  of  Cheshire's  with- 
drawal of  his  appearance  in  the  litigation,  and  that  it  was 
his  duty  to  proceed  with  all  practical  diligence  to  appear 
in  person  or  by  other  counsel,  if  he  desired  to  have  his 
defense  and  counterclaim  presented  to  the  court  Perhaps 
the  circumstances  would  have  justified  the  court  in  post- 
poning the  trial  had  Schlueter  appeared  and  asked  for 
such  postponement  in  order  to  enable  him  to  present  a 
defense,  with  a  showing  which  would  .satisfy  the  court 
that  there  was  reasonable  ground  to  believe  that  with 
proper  opportunity  such  defense  could  be  made.  But 
even  as  to  this  possibility  it  is  to  be  said  that  plaintiff 
had  been  for  some  time  insisting  on  the  trial  of  the  case, 
and  that  neither  Schlueter  nor  his  counsel  had  taken  any 
steps  whatever  to  secure  the  evidence  necessary  to  sustain 
the  defense  pleaded.  No  witness  had  been  subpoenaed, 
and,  as  will  be  hereafter  indicated,  defendant  had  been 
negotiating  for  a  settlement  which  had  failed  only  by  rea- 
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son  of  his  own  neglect  to  comply  with  the  agreed  condi- 
tions thereof.  However  this  may  be,  defendant  had  such 
notice  of  the  withdrawal  of  his  counsel  that  he  might  have 
appeared  in  person  or  by  attorney  before  the  judgment  was 
rendered,  and,  having  failed  to  do  so,  it  can  not  be  said 
that  the  casualty  or  misfortune  involved  in  the  withdrawal 
of  counsel  was  such  as  to  have  rendered  it  impossible  for 
him  to  defend  the  action. 

The  cases  relied  on  for  appellants  are  those  in  which 
it  appears  that  by  reason  of  the  unexpected  action  of  coun- 
sel a  party  has  been  absolutely  prevented  from  appearing 
before  judgment  has  been  entered  against  him.  See  Ennis 
V.  Fourth  8t.  Building  Ass'n,  102  Iowa,  520;  Peterson  v. 
Koch,  110  Iowa,  19;  Ex  parte  Roundtree,  51  S.  C.  405 
(29  S.  E.  66);  Utah  Com,  &  8av.  Bank  v.  Trumbo,  17 
Utah,  198  (53  Pac  1033).  Where  the  failure  of  a  party 
to  appear  is  due  to  his  own  fault  or.  neglect  of  his  attor- 
ney, he  is  not  entitled  to  relief.  Church  v.  Lacy,  102 
Iowa,  235;  Sioux  City  Vin.  Mfg.  Co.  v.  Boddy,  108  Iowa, 
538 ;  Williams  v.  Wescott,  77  Iowa,  332 ;  Robins  v.  Modem 
Woodmen,  127  Iowa,  444;  Hass  v.  Leverton,  128  Iowa, 
79. 

III.  Another  ground  sufficient  in  itself  for  refusing 
relief  to  defendants  on  their  motions  to  set  aside  the 
judgment  is  that  no  defense  to  the  cause  of  action  on 
which  the  judgment  was  rendered  was  shown. 
*'  tog  ^f  "defense  Without  the  showing  of  a  defense  it  would 
have  been  error  in  the  court  to  set  aside  the 
judgment.  See  Code,  section  4096.  The  only  showing 
relied  upon  as  establishing  a  defense  was  that  in  August, 
1906,  an  agreement  between  plaintiff  and  defendant 
Schlueter  was  entered  into  by  which  plaintiff  agreed  to 
recall  and  quash  the  attachment  suit  on  the  execution  of 
certain  notes  by  Schlueter  to  plaintiff  secured  by  a  good 
and  reliable  surety  bond  approved  by  plaintiff.  It  appears 
that  the  notes  called  for  by  the  agreement  were  signed 
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and  delivered  by  Schlueter  to  plaintiff,  but  that  no  surety 
bond  was  ever  furnished  and  therefore  no  settlement  was 
ever  effected.  The  fact  that  the  notes  remained  in  the 
hands  of  plaintiff  awaiting  the  execution  of  the  surety 
bond,  and  were  not  redelivered  to  defendant,  is  in  our 
judgment  wholly  immaterial.  The  notes  were  not  accepted 
as  a  compliance  with  the  conditions  of  the  settlement,  and 
Schlueter  never  assumed  or  claimed  until  after  this  judg- 
ment was  rendered  that  the  settlement  had  been  perfected. 
If,  when  advised  that  his  counsel  had  withdrawn  from  the 
case,  Schlueter  had  appeared  and  tendered  the  settlement 
as  a  defense,  the  court  might  very  properly  have  refused 
to  allow  any  such  issue  to  be  raised  in  view  of  the  fact 
that  the  case  had  been  put  on  the  peremptory  call  for 
trial  on  the  issues  then  presented  by  the  pleadings.  It  does 
not  appear  from  any  showing  on  the  motion  to  set  aside 
the  judgment  that  defendants  could  have  sustained  by 
evidence  the  allegations  of  their  answer  made  by  way  of 
affirmative  defense  and  counterclaim.  To  justify  the  set- 
ting aside  of  a  judgment,  there  must  be  something  more 
than  a  mere  allegation  of  the  existence  of  a  defense.  Johrir 
son  V.  Nash-Wright  Company,  121  Iowa,  173. 

IV.  If  there  is  any  conflict  in  the  evidence  with  ref- 
erence to  the  alleged  casualty  or  misfortune  or  an  alleged 
defense,  it  must  be  resolved  in  favor  of  the  action  of  the 
7.  applicatioh  ^^^  court  The  application  is  to  be  de- 
TWALcTeview  tcrmincd  as  at  law  and  not  in  equity,  and 
on  appeal.  ^^  finding  of  the  court  is  entitled  to  the 
same  weight  as  the  verdict  of  a  jury.  Such  finding  can 
be  interfered  with  only  when  it  is  without  support  in  the 
evidence.  Sitzer  v.  Fenzloff,  112  Iowa,  491 ;  Mogelberg  v. 
Clevinger,  93  Iowa,  736. 

As  to  the  assignments  of  error  on  the  admission  and 
exclusion  of  certain  testimony  over  defendants'  objection, 
it  is  sufficient  to  say  that  the  rejected  testimony  is  in  the 
record,  and  could  not,  if  received,  have  affected  the  result,. 
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and  that  the  testimony  received  over  defendants'  objection, 
while  not  very  material,  did  tend  to  negative  bad  faith  on 
the  part  of  plaintiff's  counsel  in  taking  judgment.  As 
there  was  nothing  tending  to  show  bad  faith  of  counsel, 
this  testimony  could  not  have  had  any  influence  on  the 
result.  We  think  the  rulings  of  the  court  in  each  instance 
correct,  but  as  error  therein  could  not  have  been  "preju- 
dicial, we  need  not  discuss  them. 

The  judgment  and  rulings  of  the  trial  court,  so  far 
as  they  are  subject  to  review  on  these  appeals,  are,  as  to 
each  of  the  judgment  defendants,  affirmed. 


Felko  Smidt,  by  Gerhard  Smidt,  Guardian,  Appellant, 

V.   John    Benenoa,   and   Harmke  Benenga, 

Appellees. 

Habeas  corpus:  custody  of   minors.     Generally  the  parents  are  en- 

1  titled  to  the  care  and  control  of  their  minor  children,  but  they 
may  by  conduct  or  agreement  deprive  themselves  of  this  natural 
right  and  confer  it  upon  others;  and  where  there  is  doubt  as  to 
the  abstract  right  to  the  custody  of  a  child  the  courts  will  be 
governed  by  the  best  interests  of  the  child.  Evidence  in  habeas 
corpus  proceedings  by  the  father  held  to  show  that  the  best 
interests  of  the  minor  demanded  that  he  be  left  with  relatives 
with  whom  he  had  resided  from  infancy. 

Same:   court  finding:   effect.     The  finding  of  the  trial   court  in 

2  habeas  corpus  proceedings  for  the  custody  of  a  minor,  involving 
to  a  large  degree  matters  of  discretion,  has  the  force  and  effect 
of  the  verdict  of  a  jury. 

Guardianship.     Letters  of  guardianship  of  the  person  of  a  minor 

3  must  be  issued  in  the  county  of  the  minor's  rightful  domicile. 

Same:  adxupication.    Legal  guardianship  of  the  person  of  a  minor  is 

4  probably  not  an  adjudication  of  the  right  to  the  custod>  of  a 
child  in  subsequent  habeas  corpus  proceedings. 

Appeal  from  Butler  District  Court. — ^Hon.  J.  F,  Clyde, 

Judge. 
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Tuesday,  Novembeb  24,   1908. 

This  is  a  habeas  corpus  proceeding  brought  to  secure 
to  Gerhard  Smidt  the  custody  and  control  of  his  son  Felko, 
a  minor  eleven  years  of  age.  The  trial  court  decided  that 
the  child  should  remain  with  defendants,  and  the  father 
appeals. — Affirmed. 

Sennejf  &  Bliss,  for  appellant. 

J.  H.  Scales  and  J.  8.  Roberts,  for  appellees. 

Deemer,  J. — ^Felko  Smidt  is  a  boy  eleven  years  of  age. 
His  mother  died  as  a  result  of  childbirth,  the  boy 
being  then  about  one  month  old.  A  Mrs.  Kramer  was 
the  grandmother  of  Felko,  and,  upon  the  death  of  the 
mother,  this  grandmother,  with  her  daughter,  Mrs.  Benenga, 
by  agreement  with  the  father  undertook  to  bring  up  the 
boy.  The  grandmother  was  then  about  sixty  years  of  age 
and  somewhat  crippled,  but  she  was  a  woman  of  some 
means,  and  then  and  thereafter  lived  with  the  defendants, 
as  did  the  boy  when  taken  by  the  grandmother.  This 
grandmother  and  the  defendants  have  treated  the  boy 
kindly,  attended  to  his  education,  supplied  his  wants,  and 
defendants  were,  in  so  far  as  the  boy  knew  while  he  was 
growing  up,  his  parents.  The  grandmother  died  some  weeks 
before  this  action  was  commenced,  and  shortly  after  her 
death  the  father  began  his  efforts  to  get  possession  of  the 
child.  He  admits  that  he  consented  to  the  grandmother 
taking  the  child,  but  contends  that  he  never  agreed  that 
defendants  should  have  him,  and  insists  that,  upon  the 
death  of  the  grandmother,  he,  the  natural  father,  became 
entitled  to  the  care,  custody  and  control  of  his  offspring. 
On  the  other  hand,  defendants  contend  that  the  father 
gave  them,  with  the  grandmother,  the  care,  custody  and 
control  of  the  child;  that  they  gave  him  support  and  suste- 
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nance  during  all  of  the  time  that  they  had  him;  that  they 
have  supplied  him  with  clothing,  gave  him  an  education, 
and  otherwise  treated  him  as  their  own  from  the  time  he 
came  into  their  possession  as  a  mere  infant;  and  that  they 
should  not  now  be  deprived  of  his  custody  and  control. 
When  the  boy's  mother  died,  Smidt  lived  in  Butler  County, 
and  there  were  three  children  bom  unto  him  by  his  first 
wife.  After  the  death  of  the  mother,  Smidt's  sister  kept 
house  for  him  for  about  a  year  when  he,  Smidt,  married 
a  Mrs.  Mesury,  now  Mrs.  Smidt,  by  whom  he  has  had 
five  children.  Mrs.  Mesury  also  had  one  child  when  she 
married  Smidt,  so  that  there  are  three  sets  of  children  in 
the  Smidt  family — the  Mesury  boy,  the  five  children  of 
the  present  marriage,  and  a  brother  and  sister  of  Felko 
Smidt.  When  the  boy's  mother  died,  Gerhard  Smidt  lived 
in  Butler  County;  but  soon  after  his  second  marriage  he 
moved  to  Hancock  County,  where  he  has  since  resided, 
lie  is  now  able  and  willing  to  take  care  of  his  boy,  and 
his  present  wife  also  desires  to  have  him  in  the  family. 
Defendants  have  given  the  boy  proper  care,  and  are  willing 
to  do  so  in  the  future.  They,  too,  have  some  children  of 
their  own,  but  they  have  never  made  any  discrimination  in 
their  favor. 

These  cases  are  always  trying  ones  to  all  concerned, 
and,  no  matter  how  decided,   the  result  must  be   a  keen 
disappointment  to  one  side  or  the  other.     Generally  speak- 
ing, the  natural  parents  are  entitled  to  the 
Fus:  custody     carc,    custody    and    control    of    their    minor 

of  minors.  i  .,  ,  -i  i  i 

children;  but  they  may  by  agreement  or 
conduct  deprive  themselves  of  this  natural  right  and  con- 
fer it  upon  others.  And  when  the  scales  are  equally  bal- 
anced, or  the  court  is  in  doubt  about  the  abstract  right  of 
control,  the  interests  of  the  child  are  paramount  and  will 
prevail.  We  do  not  wish  to  in  any  way  throw  doubt  upon 
the  paramount  right  of  a  father  to  the  custody  of  his 
offspring;  but  where  he  has  neglected  to  assert  that  right 
Vol.  140  Ia.— 26 
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for  many  years,  and  the  child  knows  him  not,  but  has 
formed  other  attachments  which  are  almost  as  sacred  as 
the  natural  ones,  and  in  effect  quite  as  strong,  courts  are 
reluctant  to  make  any  change,  particularly  where,  as  here, 
these  attachments  were  formed  with  the  consent  of  the 
natural  parent  There  is  a  dispute  in  the  testimony  as 
to  the  nature  of  the  original  agreement  with  reference  to 
the  care  and  custody  of  the  child.  The  father  says  that 
the  boy  was  to  be  cared  for  by  his  grandmother  during 
her  life  and  not  by  the  defendants,  and  that  upon  the 
grandmother's  death  he  should  be  turned  over  to  his  father. 
This  is  denied  by  defendants;  and  they  claim  that  the  boy 
was  left  with  them,  the  grandmother  being  crippled  by 
rheumatism,  to  be  "brought  up  to  manhood."  There  can 
be  no  doubt  under  the  testimony  that  defendants  have  taken 
care  of  the  boy  and  have  treated  him  as  their  own  child 
during  his  most  dependent  and  impressionable  years.  Nat- 
urally, a  strong  affection  has  grown  up  between  them,  and 
the  boy  regards  the  defendants  as  his  natural  parents.  No 
complaint  is  made  of  defendants'  treatment  of  the  boy,  and 
they  are  amply  able  to  care  for  him  in  the  future.  The 
boy  is  not  in  very  good  health.  During  the  time  the  boy 
was  with  defendants  the  father  never  furnished  him  any- 
thing, and,  although  seeing  him  frequently  before  his  re- 
moval to  Hancock  County,  his  visits  since  that  time  have 
been  infrequent,  and  the  boy  scarcely  knows  his  own 
father.  The  boy  has  taken  the  name  of  Benenga,  and,, 
while  he  knows  that  Smidt  is  his  father,  he  does  not  know 
what  that  term  implies.  To  his  comprehension  defendants 
are  his  parents.  The  trial  court  made  a  finding  of  facts 
which  has  such  support  in  the  evidence  that  we  adopt 
it  as  the  basis  for  our  conclusion.     It  reads  as  follows: 

There  is  no  evidence  that  the  boy  was  ever  in  the 
father's  home  after  the  second  marriage,  and  it  is  affirma- 
tively shown  that  he  has  not  been  in  that  home  since  the 
father  removed   to  Hancock   County,   nor  has   the   father 
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paid  for  the  support  and  education  of  his  son.  And  no 
excuse  is  offered  by  the  father,  or  appears  in  the  evidence, 
for  his  failure  in  these  respects.  Because  others  have  done 
for  this  motherless  child  the  duties  ordinarily  performed  by 
all  good  parents  does  not  excuse  the  father  from  his  neg- 
lect. Xow  a  condition  has  developed  in  which  the  son 
has  no  love  for  his  father,  and  the  reason  is  obvious,  if 
the  father  loves  his  son  as  a  good  father  should,  he  has 
long  failed  to  manifest  such  love.  The  fact  that  a  present 
interest  is  taken  in  the  son  when  he  has  reached  an  age  at 
which  boys  in  his  station  of  life  began  to  be  helpful  in 
chores  and  work,  and  when  he  has  come  into  property  from 
his  grandmother's  estate,  can  not  atone  for  the  long  years  of 
indifference  and  neglect  during  the  child's  helplessness  and 
need.  On  the  other  hand,  the  evidence  conclusively  shows 
that  Mrs.  Benenga  has  been  a  kind  and  loving  mother  to 
this  motherless  boy  during  more  than  ten  years  from 
babyhood,  and  that  as  a  result  of  such  care  and  intimacy 
there  has  grown  up  a  deep  and  strong  affection  on  the 
part  of  each  for  the  other.  lie  is  now  a  part  of  the 
Benenga  home  as  much  as  though  he  had  been  bom  into 
it.  He  is  a  stranger  to  his  father's  home,  due  entirely 
to  the  acts  and  conduct  of  the  father.  In  character  and 
reputation  the  Benengas  are  fully  equal  to  the  father  and 
stepmother.  There  is  no  question  as  to  their  ability  to 
properly  care  for  and  educate  the  lad.  They  tiave  proven 
their  unselfish  devotion  to  the  boy  by  long  years  of  loving 
care  when  such  care  was  needed.  From  all  the  evidence 
in  the  case  I  am  firmly  and  abidingly  satisfied  that  the  boy's 
welfare  and  happiness  will  be  best  promoted  by  permitting 
hito  to  remain  in  the  defendants'  home,  where  he  desires 
to  remain,  and  that  an  order  transferring  him  to  his 
father's  house  might  result  in  serious  injury  to  him,  and 
would  cause  great  sorrow  to  him  and  to  M^rs.  Benenga. 

Such  being  the  record,  the  final  determination  of  the 
controversy  is  clearly  indicated.  The  finding  of  the  trial 
court  in  such  cases  has  the  force  and  effect  of  the  verdict 

of  a  jury,  and  will  not  be  disturbed  if  there 
^'  lndfngf*effect.   ^^  evidence  in  its  supports     Dunkin  v.  Self- 

ert,  123  Iowa,  64,  and  cases  cited.  More- 
over, it  is  a  case  where  so  much  depends  upon  the  appear- 
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ance  and  demeanor  of  the  parties  and  the  witnesses,  so 
much  upon  the  discretion  of  the  trial  court^  and  so  much 
upon  the  welfare  of  the  child  as  disclosed  by  his  appear- 
ance and  affections,  that  we  are  not  justified  ordinarily 
in  disturbing  the  finding  of  the  trial  court.  Our  conclu- 
sions on  the  whole  case  find  ample  support  in  Bonnett  v. 
Bonnett,  61  Iowa,  202 ;  McDonald  v.  Stitt,  118  Iowa,  199. 
The  cases  relied  upon  by  appellant  are  not  in  point,  and, 
in  view  of  those  cited  in  support  of  this  opinion,  it  is 
needless  to  review  or  to  point  out  the  distinctions  which 
exist  between  them. 

It  appears  that  in  July  of  the  year  1907  the  clerk  of 
the  Hancock  County  district  court,  upon  petition  of  Ger- 
hard Smidt,  issued  letters  of  guardianship  of  the  person 
and  property  of  Felko  Smidt,  and  that  in 
September  of  the  same  year  the  clerk  of 
the  Butler  County  district  court  issued  letters  to  defendant, 
John  Benenga.  If  either  of  those  appointments  should  be 
regarded  as  controlling,  the  latter  must  obtain.  The  Han- 
cock County  court  had  no  jurisdiction  of  the  minor,  as  his 
domicile  was  at  the  time  of  the  issuance  of  these  letters 
in  Butler  County.  That  was  the  domicile  of  his  origin, 
and,  under  the  facts  disclosed  by  the  record  before  us, 
this  domicile  was  never  changed  to  Hancock  County.  It 
IS  conceded  that  defendants'  possession  of  the  boy  was 
rightful  at  the  time  letters  of  guardianship  were  issued  to 
the  natural  father,  and  they  and  they  alone  had  power  to 
change  his  domicile.  In  re  Vance,  92  Cal.  195  (28  Pac. 
229) ;  In  re  Beiiton,  92  Iowa,  205. 

It  is  doubtful  if  the  issuance  of  letters  in  any  event 
should  be  regarded  as  an  adjudication  as  to  the  right  of 
custody,   even   where   the   guardianship    is   of   the   person. 
4.  Same:  ^^   there   be    anything    in    this    point,    it   is 

adjudicaiion.  favorable  to  defendants,  for  they  have  the 
only  letters  issued  by  a  court  with  jurisdiction.  But  we 
do  not  regard  the  issuance  of  such  letters  as  an  adjudica- 
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tion.  See  Ramsay  v.  Ramsay,  20  Wis.  507;  Brooke  v. 
Logan,  112  Ind.  183  (13  K  E.  669,  2  Am.  St  Rep.  177) ; 
Wilcox  V.  Wilcox,  14  N.  Y.  575. 

No  error  appears,  and  the  judgment  must  be,  and  it 
is,  affifinecL 


A.  BusHNELL,  Appellant,  v.  Geo.  E.  Kino  Bbidoe  Com- 
pany and  Geo.  E.  King. 

Sales:  performance  of  cx>ntract:  inspection  of  goods.    Where  the 

1  only  question  to  be  determined  by  the  jury  was  whether  lumber 
complied  with  the  specifications  of  the  contract,  the  manner  and 
by  whom  it  was  inspected  was  immaterial. 

Same:  breach  of  contract:  damages.     The  damage  for  breach  of 

2  a  contract  to  furnish  lumber  as  agreed  is  the  difference  between 
the  contract  price  and  the  market  price  at  the  place  of  delivery, 
unless  by  the  terms  of  the  contract  it  appears  that  some  other 
damage  likely  to  result  to  the  buyer  for  failure  of  the  seller 
to  comply  therewith  was  contemplated;  so  that  a  purchaser,  in 
the  absence  of  any  indication  in  the  contract  that  the  lumber  was 
to  be  used  in  the  construction  of  a  bridge  under  another  con- 
tract, cannot  recover  damages  for  failure  to  complete  the  bridge 
in  time,  or  for  extra  expense  incurred  in  protecting  it  during 
a  delay  in  its  completion  by  reason  of  a  failure  to  furnish  the 
lumber  as  agreed. 

Appeal  from  Polk  District  Court — Hon.  Hugh  Bbennan, 

Judge. 

Tuesday,  November  24,  1908. 

Action  to  recover  the  amount  due  under  a  contract 
of  sale  of  oak  lumber  to  the  defendant.  The  defendant 
in  its  answer  admitted  the  contract,  but  alleged  that  a 
large  portion  of  the  lumber  tendered  in  performance  of  the 
contract  did  not  comply  with  the  specifications,  and  was 
rejected;  and  by  way  of  counterclaim  defendant  alleged 
damages  by  reason  of  said  breach  of  contract  on  plaintiffs 
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part.  There  was  a  trial  to  a  jury,  and  an  affirmative 
verdict  in  favor  of  defendant.  From  judgment  on  this 
verdict  plaintiff  appeals. — Reversed, 

Joseph  P.  Fontron  and  Edmund  H.  McYey,,  for  ap- 
pellant. 

Clark  &  McLaughlin,  for  appellees. 

McClain,  J. — ^The  contract  for  the  sale  of  oak  lum- 
ber by  plaintiff  to  defendant,  to  be  delivered  at  Llano, 
Tex.,  was  made  by  correspondence,  in  substance,  as  fol- 
lows: Defendant  asked  plaintiff  to  quote  prices  on  a  bill 
of  oak  lumber  which,  and  in  response  to  a  tentative  offer, 
defendant  wrote  to  plaintiff  as  follows:  "We  hereby  place 
order  with  you  for  the  following  lumber  to  fill  the  specifi- 
cations here  given  for  delivery  f.  o.  b.  cars  Llano,  Llano 
Co.,  Tex.  Plank  2V1>  in.  x  8  in.— 18  ft  long  36270  ft. 
Must  be  first  class  white  or  burr  oak,  free  from  large, 
loose  or  rotten  knots  or  shakes,  square  edged  and  evenly 
sawed.  We  expect  to  pay  you  for  same  $2.6.25  per  M. 
delivered  f.  o.  b.  cars  destination.  Will  want  delivery  in 
60  days  and  as  much  earlier  as  possible.  Would  like  that 
you  try  and  impress  upon  the  mill  that  cuts  this  material 
the  fact  that  a  short  time  delivery  is  necessary,  and  keep 
after  them  and  see  that  they  don't  overlook  it.  If  for 
any  reason  you  can't  take  this  order  please  advise  us  by 
return  mail  so  that  we  can  place  it  elsewhere  without 
delay."  The  plaintiff  respoi^ded  as  follows:  "In  reply 
to  your  letter  of  the  20th  with  the  order  for  Llano,  Tex., 
I  would  state  that  I  have  sent  this  order  forward  to  the 
only  mill  that  I  know  of  where  I  can  get  it  and  upon  re- 
ceipt of  their  acceptance  of  the  order  I  will  notify  you 
and  accept  the  same.  As  I  wrote  you  in  making  a  bid  that 
I  only  had  one  place  where  I  could  get  this  order  from. 
I  want"  to  get  their  acceptance  of  the  order  before  accepting 
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it  myself.  I  have  requested  them  to  wire  me  as  soon  as 
they  decide  to  take  it,  and  I  ought  to  know  by  Saturday. 
I  will  notify  you  immediately  on  receipt  of  telegram." 
And  further  by  telegram:  "I  have  just  received  a  telegram 
from  my  mill  in  Louisiana  that  I  placed  your  oak  order 
with  for  Llano,  Tex.,  stating  they  would  accept  the  order. 
This  makes  it  all  right.     Many  thanks." 

The  evidence  tends  to  show  that  the  lumber  was  pur- 
chased by  defendant  to  be  used  in  the  construction  of  a 
bridge,  and  that  when  the  first  shipment  was  received, 
many  of  the  pieces  did  not  correspond  with  the  specifi- 
cations, and  were  rejected  by  the  inspector  of  defendant-, 
who  was  acting  in  connection  with  an  inspector  for  the 
county  for  which  the  bridge  was  being  built  under  a  con- 
tract between  the  county  and  this  defendant.  Thereupon 
there  was  a  protest  by  plaintiff  against  the  rejection  of  a 
portion  of  the  lumber,  and  a  request  by  defendant  that 
plaintiff  send  enough  more  lumber  to  fill  the  contract. 
Plaintiff  refused  to  make  the  last  shipment  under  the  con- 
tract, but  required  defend-ant  to  use  all  the  lumber  shipped, 
and  refused  to  send  an  additional  amount  in  place  of  that 
rejected,  whereupon  defendant  replied  as  follows:  "Your 
favor  of  the  18th  received,  and  we  note  that  you  have  in- 
structed the  mills  to  ship  in  the  balance  of  the  oak  to 
Llano.  We  have  written  our  foreman  there  to  advise 
us  just  as  quick  as  it  arrives  there  so  that  we  can  have 
our  man  go  at  once  to  Llano  and  inspect  it  'along  with  the 
county  inspector.  When  it  has  been  inspected  we  will  send 
you  detailed  report.  In  the  meantime,  please  have  railroad 
company  follow  cars  with  wire  tracer  so  as  to  insure 
prompt  delivery."  The  issues  submitted  to  the  jury  re- 
lated to  the  rejection  by  defendant  of  a  portion  of  the 
lumber,  the  expense  of  procuring  other  lumber  in  place 
of  that  rejected,  and  damages  resulting  from  delay  in  com- 
pleting the  bridge  as  the  result  of  the  failure  of  plaintiff 
to  furnish  the  lumber  called  for  by  the  contract 
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I.  Some  complaint  is  made  by  appellant  as  to  the 
rejection  of  a  portion  of  the  lumber  shipped  under  the  con- 
tract, on  the  ground  that  he  was  not  advised  of  the  kind 
I.  Sales:  per-        of    inspection    to    which    the   lumber    would 

formance  of         .  i  •  i         i  •  •  •  i  i 

of  contract:       DC  subiectcd  I   that  IS,   au  inspection   by  the 

inspection  .  <•      ,  n  f 

of  goods.  representative  of  the  county,   as  well  as  by 

the  inspector  of  defendant  But  we  see  no  error  in  the 
action  of  the  court  in  this  respect.  The  simple  question  to 
be  determined  by  the  jury,  and  as  we  think  properly  sub- 
mitted to  them,  was  whether  the  lumber  shipped  complied 
with  the  terms  of  the  contract,  and  it  was  wholly  imma- 
terial how  the  inspection  was  made,  whether  by  defend- 
ant's inspector  acting  alone,  or  by  such  inspector  acting 
in  co-operation  with  an  inspector  of  the  county,  who  should 
be  authorized  ultimately  to  determine  whether  the  bridge 
as  constructed  by  defendant  complied  with  the  contract 
between  defendant  and  the  county.  The  purpose  of  the 
defendant  seems  to  have  been  to  use  all  the  lumber  fur- 
nished so  far  as  it  would  be  acceptable  to  the  county, 
even  though  it  did  not  fully  comply  with  the  specifications 
of  the  contract  between  defendant  and  plaintiff.  But  the 
sole  question  for  the  jury  was  whether  the  lumber  rejected 
was  properly  rejected  as  not  in  compliance  with  the 
specifications  of  the  contract  between  the  plaintiff  and  the 
defendant.  In  this  respect  we  see  no  error  in  the  action 
of  the  court 

II.  With  reference  to  the  measure  of  damages  for 
failing  to  comply  with  the  contract  in  furnishing  lumber 
of  the  proper  character  and  quality,  the  court  instructed 
the  jury  th-at,  if  defendant  exercised  reasonable  care  and 
diligence  in  procuring  other  lumber  to  take  the  place  of 
lumber  furnished  not  complying  with  the  contract,  the 
measure  of  damages  would  be,  "the  difference  between  the 
contract  price  for  the  lumber  purchased  by  the  defendants 
from  the  plaintiff  and  that  which  they  bought  to  take  the 
place  of  the  lumber  not  delivered  by  the  plaintiff  in  accord- 
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ance  with  his  contract,  and  you  will  determine  from  the 
evidence  as  to  the  fair,  reasonable  market  value  at  the 
point  of  delivery  of  such  lumber  so  purchased  to  take  the 
place  of  the  lumber  which  had  been  rejected."  The  ob- 
jection made  to  this  instruction  is  that  the  true  measure 
of  damages  should  have  been  stated  to  be  the  diflFerence 
between  the  contract  price  of  the  lumber  not  complying 
with  the  contract  and  the  market  price  of  such  lumber  at 
the  place  of  delivery,  while  the  instruction  refers  to  the 
amount  which  defendant,  in  the  exercise  of  reasonable 
care  and  diligence,  paid  for  lumber  purchased  in  place 
of  that  rejected.  We  are  not  satisfied  that  the  instruction 
is  open  to  the  criticism  made  upon  it  While  it  is  true 
that  it  refers  to  the  purchase  of  lumber  by  the  defendant 
in  place  of  that  rejected,  it  does  tell  the  jury  that  they 
are  to  determine  from  the  evidence  the  fair  reasonable 
market  value  at  the  point  of  delivery  of  the  lumber  so 
purchased.  Possibly  the  jury  might  have  been  misled  by 
the  instruction,  and  we  think  it  would  have  been  better 
to  omit  all  reference  to  the  amount  which  defendant  paid 
in  purchasing  such  lumber.  But,  in  view  of  the  reversal 
of  the  judgment  on  a  ground  hereafter  to  be  stated,  it  is 
not  necessary  for  us  now  to  determine^  whether  the  instruc- 
tion was  prejudicial  to  the  plaintiff. 

III.  There  was  evidence  that,  by  reason  of  the  delay 
resulting  from  procuring  other  lumber  in  place  of  that 
rejected,  defendant  was  under  the  necessity  of  hiring  men 

for  a  considerable  time  to  watch  the  bridge 
of  contract:      Until  it  should  bo  Completed  and  ready  for 

delivery,  and  the  court  instructed  the  jury  to 
include  this  expense  as  an  element  of  damage  under  de- 
fendant's coimterclaim.  This  as  we  think  was  erroneous. 
There  is  nothing  in  the  correspondence  constituting  the 
contract  for  the  purchase  of  lumber  by  defendant  from 
plaintiff  in  any  way  suggesting  the  purpose  for  which  the 
lumber  was  to  be  used,  and  plaintiff  was  not  given  any 
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information,  at  the  time  the  contract  was  made,  which 
would  charge  him  with  notice  that,  as  a  result  of  failure 
on  his  part  to  perform  his  contract,  defendant  would  be 
put  to  the  expense  of  guarding  a  bridge  in  which  the 
lumber  was  to  be  used,  or  would  be  subject  to  damages  to 
the  county  for  failure  to  complete  the  bridge  within  any 
time  required  by  the  contract  between  defendant  and  the 
county.  The  damages  for  breach  of  contract  to  supply 
goods  which  may  be  purchased  on  the  market  is  limited  to 
the  difference  between  the  contract  price  and  the  market 
price  at  the  place  of  delivery,  unless  it  appears  from  the 
terms  of  the  contract  itself  that  some  other  damage  is 
likely  to  result  to  the  buyer  from  the  failure  of  the  seller 
to  comply  with  such  contract.  Thus  in  Laporte  Improve- 
ment Company  v.  Brocks  99  Iowa,  485,  involving  the  re- 
covery of  damages  for  failure  to  furnish  brick  complying 
with  the  specifications  of  a  contract,  it  was  held  that  the 
buyer  could  not  recover  loss  of  rent  of  a  building  to  be 
constructed  of  such  brick,  the  construction  of  which  was 
delayed  by  the  seller's  noncompliance  with  the  contract; 
there  being  nothing  in  the  contract  to  indicate  that  the 
brick  was  to  be  used  in  the  construction  of  a  building, 
and  that  loss  of  rent  of  the  building  would  result  from 
noncompliance.  This  is  in  accordance  with  the  well-recog- 
nized rule  announced  in  Hadley  v.  Baxendale,  9  Ex.  341. 
The  principle  of  the  case  last  cited  is  so  well  established 
that  further  discussion  of  the  rule  is  unnecessary.  In  the 
absence  of  any  indication  in  the  contract  that  the  lumber 
was  to  be  used  for  the  construction  of  a  bridge  under  an- 
other and  independent  contract  between  defendant  and 
the  county  of  Llano,  damages  sustained  by  the  defendant 
on  account  of  the  failure  to  complete  the  bridge  within  a 
specified  time,  or  on  account  of  additional  expense  in  pro- 
tecting the  bridge  during  the  time  its  completion '  was  de- 
layed by  plaintiff's  failure   to  furnish  lumber   as  agreed, 
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could  not  properly  be  considered.  For  this  error  the  judg- 
ment must  be  reversed. 

IV.  There  is  some  complaint  with  reference  to  the 
action  of  the  court  in  making  rulings  on  a  motion  to 
direct  a.  verdict  while  the  jurors  were  present,  in  which 
rulings  the  court  referred  to  certain  facts  in  issue  as 
having  been  established  by  the  evidence,  which  need  not 
be  considered.  If  there  was  error  in  the  action  of  the 
court  in  this  respect,  it  is  not  likely  to  occur  on  another 
trial. 

For  the  reason  pointed  out  the  judgment  is  reversed. 


J.   M.   Hetland,  Appellant,   v.   T.   S.   Bilstad. 

Words  and  Phrases:  value:   market  value.     The  term  value  as 

1  applied  to  property  and  as  commonly  understood  is  the  equiva- 
lent of  market  value,  and  is  used  interchangeably  with  the  ex- 
pressions actual  value  and  salable  value;  and  the  expressions 
"present  value"  of  land,  and  "it  is  worth"  a  certain  sum  may 
be  understood  as  referring  to  the  market  value  and  will  sup- 
port a  finding  to  that  effect. 

Same:  cash  market  value.     In  the  absence  of  qualification  a  sale 

2  on  the  market  is  presumed  to  be  for  cash,  and  therefore  the 
expressions  "market  value"  and  "cash  market  value"  are  equiv- 
alent in  meaning. 

Fraud:  false  representations  as  to  value.    As  a  general  rule,. mere 

3  expressions  of  opi^iion  as  to  the  value  of  property  when  stand- 
ing alone  do  not  constitute  actionable  fraud;  but  where  the 
property  is  so  situated  that  the  parties  do  not  stand  on  an 
equal  footing  and  the  seller  knows  that  reliance  is  placed  upon 
his  statements,  his  representations  as  to  value  made  with  intent 
to  deceive  the  purchaser,  if  false,  amount  to  an  affirmation  of 
fact  upon  which   fraud  may  be  predicated. 

Fraud:  representations  as  to  character  of  land.    Representations 

4  that  land  is  free  from  weeds  and  so  situated  that  surface  water 
drains  from  it  and  none  flows  onto  it  from  surrounding  lands, 
while  if  necessarily  relating  chiefly  to  the  character  of  the 
lands,    still    may   be   so    stated   as   to    constitute    statements    of 


412  Hetland  v.  Bilstad.  [140  Iowa 

fact,  and  if  falsely  made  with  intent  to  deceive  are  actionable; 
and  whether  representations  of  fact  or  mere  expressions  of 
opinion  is  for  the  jury  to  determine. 

Same:  evidence  of  value.     Under  a  claim  that  surface  water  did 

5  not  flow  onto  a  tract  of  land,  it  was  proper  to  permit  a  witness 
to  state  its  market  value  in  response  to  a  question  describing 
it  as  "where  no  water  could  get  on  the  land  except  that  it 
would  fall  on  it/'  as  the  expressions  are  equivalent  in  meaning. 

Drainage:  nonexpert  evidence.    A  nonexpert  witness  should  not  be 

6  allowed  to  testify  over  objection  that  it  is  impossible  to  drain 
land  in  a  certain  direction,  but  where  it  appeared  that  he  had 
reference  only  to  the  natural  drainage  of  the  surface  water, 
admission  of  the  testimony  was  not  prejudicial 

Examination  of  witnesses:  discretion.     Permission  to  a  party  to 

7  explain  his  testimony  is  discretionary,  and  in  the  absence  of  an 
abuse  of  the  discretion  the  court's  action  will  not  be  disturbed. 

Instructions:  refusal.     Refusal  of  an  instruction  not  sustained  by 

8  the  record  is  not  erroneous,  although  abstractly  correct 

Fraud:  failure  to  procure  information.     The  fact  that  one  pur- 

9  chasing  property  does  not  obtain  information  regarding  the  same 
which  ordinary  prudence  would  dictate  will  not  defeat  recovery 
for  fraud,  where  he  relied  on  the  seller's  misrepresentations. 

Fraud:  confidential  communications.    Where  one  pretends  to  act 

10  as  a  confidential  adviser,  and  therefore  confidence  is  reposed  in 
him,  there  may  be  a  recovery  by  one  sustaining  injury  thereby. 

Verdict:  speqal  finding:  corrections:  discharge  of  jury.    Where 

11  the  jury's  answer  to  a  special  interrogatory  was  by  their  mis- 
take not  in  conformity  with  the  general  verdict  in  a  matter  of 
computation,  and  upon  their  attention  being  called  to  the  fact 
they  promptly  informed  the  court  before  their  separation  of 
the  manner  of  computation,  which  disclosed  the  correctness  of 
the  verdict  and  the  error  in  the  special  finding,  there  was  a  timely 
repudiation  of  the  finding;  and  even  though  it  had  been  agreed 
upon  by  the  parties,  supposing  the  error  to  be  in  the  verdict, 
that  the  court  should  correct  it  and  the  jury  be  discharged,  still 
the  agreement  not  having  been  acted  upon  it  was  proper  to 
permit  one  of  the  parties  to  withdraw  therefrom  and  if  a 
correct  special  answer  was  desired,  the  jury  should  have  been 
allowed  to  return  it,  but  the  party  objecting  thereto  and  insisting 
upon  a  discharge  of  the  jury  under  the  agreement  cannot  com- 
plain that  this  was  not  done. 

Deemer,  J.,  concurring. 
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Appeal  from  Webster  District  Court. — Hon.  W.  D.  Evans, 

Judge. 

Tuesday,  Novembeb  24,  1908. 

Action  on  a  note  for  $1,600  executed  to  plaintiff  by 
defendant  April  23,  1904,  payable  December  1,  1905, 
with  interest  at  the  rate  of  seven  percent  per  annum.  The 
defendant  admitted  the  execution  of  the  note,  but  alleged 
by  way  of  counterclaim  that  it  was  given  in  part  payment 
of  1,280  acres  of  land  in  Norman  County,  Minn.,  and  that 
defendant  was  induced  by  fraud  to  purchase  the  same 
to  his  damage  in  the  sum  of  $19,200.  There  was  a  trial 
by  jury,  which  resulted  in  a  judgment  in  favor  of  defend- 
ant.    The  plaintiff  appeals. — Affirmed. 

H.  W.  Stowe  and  F.  H.  Peterson^  for  appellant. 

Chantland,  Hadley  &  Oraham  and  Kelleher  &  O'Con- 
nor, for  appellee. 

Ladd,  C.  J. — ^In  April,  1904,  the  defendant  purchased 
of  plaintiff  two  sections  of  land  in  Norman  County,  Minn., 
at  the  price  of  $30  per  acre;  the  first  payment  being  a 
stock  of  hardware  at  Callender,  Iowa,  subsequently  in- 
voiced at  $4,000.  The  issues  raised  by  the  pleadings  and 
submitted  to  the  jury  were  whether  defendant  was  induced 
to  make  such  purchase  by  the  intentional  misrepresentation 
on  the  part  of  plaintiff  that  said  land  was^first  class  and 
well  adapted  for  farm  purposes,  and  the  raising  of  stan- 
dard small  grain  such  as  is  produced  in  that  vicinity,  that 
it  was  not  subject  to  overflow  either  from  the  river  or 
drainage  thereon  from  the  surrounding  lands,  that  it  had 
produced  a  good  crop  in  quality  and  quantity  every  year 
since  cultivated,   that  the  water  on   some  portions   of  the 
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land  when  looked  at  by  defendant  was  temporary,  being 
the  result  of  a  recent  snowstorm,  and  that  the  market  value 
of  the  land  was  $30  per  acre.  Without  reviewing  the 
evidence  it  is  enough  to  say  that,  if  admissible,  it  was  suffi- 
cient to  sustain  the  verdict  Other  issues  were  eliminated 
by  the  instructions,  and,  as  nearly  if  not  quite  all  of  the 
evidence  bearing  thereon  related  to  the  transaction  under 
investigation,  no  prejudice  resulted  from  its  introduction. 
A  wide  latitude  ordinarily  is  allowed  in  such  inquiries, 
to  the  end  that  the  jury  have  the  fullest  information  of 
the  entire  transaction  and  be  in  a  situation  accurately  to 
determine  whether  deceit  has  been  practiced  or  that  the 
charge  is  unfounded.  As  many  of  the  sixty-four  errors 
assigned  involve  the  same  point,  each  will  not  be  separately 
considered. 

I.  Appellant  first  contends  that  there  was  no  evi- 
dence of  any  representation  of  the  market  value  of  the 
land.  The  words  "market  value''  are  said  not  to  have 
,.  WO.DS  AND  been  used,  but  the  witness  did  testify  that 
vS^r^mar.  plaiutiflF  Stated  that  "it  was  cheap  at  $30 
ket  value  p^^.  acrc,''  that  "the  present  value  of  this 
land  is  $30,  easy  enough,"  that  "it  was  worth  $30  per 
acre."  By  "value,"  in  common  parlance,  is  meant  "mar- 
ket value,"  which  is  no  other  than  the  fair  value  of  prop- 
erty as  between  one  who  wants  to  purchase  and  another 
who  desires  to  sell.  In  Jones  v.  Noel,  98  Tenn.  440  (39 
S.  W.  724,  36  L.  E.  A.  862),  it  is  said  that  "so  diffi- 
cult a  matter,  however,  is  it  to  separate  the  ideas  of  Value' 
and  ^market  value,'  that  it  will  be  found  text-writers  and 
courts  have  frequently  used  these  terms  as  interchangeable, 
and  both  as  being  the  equivalent  of  ^actual  value,'  'salable 
value,'  and,  in  proper  cases,  Cental  value.' "  See,  also, 
Chase  v.  City  of  Portland,  86  Me.  367  (27  Atl.  1104) ; 
Sanford  v.  Peck,  63  Conn.  486  (27  AtL  1057);  Howes 
V,  Atell,  74  Iowa,  400.  The  expressions  quoted,  if  made, 
were    to   one    imfamiliar    with    the    land    and    prices    in 
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the  neighborhood,  and  might  well  be  construed  as  refer- 
ring to  the  value  obtainable  for  such  land  on  fair  nego- 
tiation between  one  proposing  to  buy  and  another  offering 
to  sell,  and,  if  so,  were  sufficient  to  sustain  a  finding  that 
the   market   value   was   represented   to   be    $30   per   acre. 

In  another  connection  counsel  seek  to  distinguish  be- 
tween "market  value"  and  "cash  market  value/'  In  the 
a.  Same:  cash  abscnce  of  qualification,  sale  on  the  market 
market  value  j^  presumed  to  bc  for  cash,  and  for  this 
reason  courts  have  held  the  expressions  to  be  equivalent  in 
•meaning.  Brown  v.  Calumet  River  B.  Co.,  125  111.  600 
(18  N.  E.  283) ;  Manchester  Fire  Ins.  Co.  v.  Simmons, 
12  Texas  Civ.  App.  607  (35  S.  W.  722). 

11.     Even  though  plaintiff  did  represent  the  land  to 

be  worth  $30  per  acre,  it  ds  insisted  that  this  was  mere 

matter  of  opinion,  and  it  is  to  be  said  that  ordinarily  the 

assertion  that  any  property  is  of  a  specified 

3.  Fraud:  false  .  .  ,  ^       •^.    .  „     , 

representations  valuc  IS  treated  as   an   opinion.     Boslev  v. 

as  to  value. 

Monahan,  137  Iowa,  650;  Bossingham  v. 
Sych,  118  Iowa,  192.  And  a  finding  of  fraud  can  not 
be  predicated  on  expressions  of  opinion  only.  Vincent  v. 
Berry,  46  Iowa,  571;  Lucas  v.  Criffen,  76  Iowa,  507. 
But,  as  was  observed  in  the  case  last  cited,  causes  may 
arise  where  such  representations  will  be  regarded  as  state- 
ments of  fact.  Parties  in  negotiating  deals  have  the  right 
to  exalt  the  value  or  quality  of  their  own  property  to  the 
highest  point  credulity  will  bear,  provided  their  efforts 
in  this  line  go  no  further  than  puffing  or  praise  which  the 
vendor  may  properly  indulge  in;  but  statements  of  value 
or  of  quality  may  be  made  with  the  purpose  of  having  them 
accepted  as  of  fact,  and,  if  this  is  done  and  so  relied  on, 
they  are  to  be  treated  as  the  parties  designed  they  should 
be,  namely,  representations  of  fact.  Mattauch  v.  Walsh, 
136  Iowa,  225.  In  that  case  the  court  said:  "The  evi- 
dence in  behalf  of  plaintiff  clearly  indicated  the  intention 
of  Walsh  that  his  assertion  of  the  value  of  the  land  should 
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be  acted  upon  as  true,  and  not  merely  as  his  estimate,  and, 
if  so,  and  it  was  knowingly  false  and  induced  an  exchange 
by  plaintiff  to  her  damage,  it  was  actionable."  This  is 
fully  sustained  by  the  authorities.  Hickey  v.  Morrell,  102 
N.  Y.  463  (7  K  E.  325,  65  Am.  Eep.  824) ;  Culley  v. 
Jones,  164  Ind.  168  (73  N.  E.  94) ;  Murray  v.  Tolman, 
162  ni.  417  (41  ]Sr.  E.  748);  McKnigU  v,  Thompson, 
39  Neb.  752  (58  N.  W.  453)  ;  People  v.  Pickens,  153  N. 
Y.  576  (47  N.  E.  883);  Horton  v.  Lee,  106  Wis.  439 
(82  N.  W.  360);  McDonald  v.  Smith,  139  Mich.  211 
(102  K  W.  669);  Stack  v.  Nolte,  2.9  Wash.  188  (69 
Pac.  753) ;  Mountain  v.  Day,  91  Minn.  249  (97  N.  W. 
883)  ;  Morgan  v.  Dinges,  23  Neb.  271  (36  K  W.  544, 
8  Am.  St.  Eep.  121). 

The  rule  is  forcibly  stated  in  Murray  v.  Tolman, 
supra:  "Where  the  vendee  is  wholly  ignorant  of  the  value 
of  the  property,  and  the  vendor  knows  this,  and  also  knows 
that  the  vendee  is  relying  upon  his  (the  vendor's)  repre- 
sentations as  to  the  value,  and  such  representation  is  not 
a  mere  expression  of  opinion,  but  is  made  as  a  state- 
ment of  fact,  which  statement  the  vendor  knows  to  be  un- 
true, such  a  statement  is  a  representation  by  which  the 
vendor  is  bound."  In  People  v.  Pickens,  153  N.  Y.  576 
(47  N".  E.  887),  the  court  said:  "As  a  general  rule,  the 
mere  expression  of  an  opinion,  which  is  understood  to  be 
only  an  opinion,  does  not  render  a  person  expressing  it 
liable  for  fraud;  but  where  the  statements  are  as  to  value 
or  quality,  and  are  with  an  intent  to  deceive  and  mislead 
the  one  to  whom  they  are  made,  and  he  is  thus  induced 
to  forbear  making  inquiries  which  he  otherwise  would, 
they  may  amoimt  to  an  aflSirmation  of  fact  rendering  him 
liable  therefor.  In  such  a  case  whether  a  representation 
is  an  expression  of  an  opinion  or  an  affirmation  of  a  fact 
is  a  question  for  the  jury.  The  rule  that  no  one  is  liable 
for  an  expression  of  an  opinion  is  applicable  only  when 
the  opinion  stands  by  itself  as  a  distinct  thing.     If  it  is 
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given  in  bad  faith,  with  knowledge  of  its  untruthfulness, 
to  defraud  others,  the  person  making  it  is  liable,  especially 
when  it  is  as  to  a  fact  affecting  quality  or  value,  and  is 
peculiarly  within  the  knowledge  of  the  person  making  it'' 
As  said  in  Horton  v.  Lee,  supra:  "The  rule  as  to  repre- 
sentations of  value  applies  strictly  only  where  the  parties 
are  dealing  at  arm's  length  and  on  equal  terms.  It  does 
not  apply  where  the  relations  between  them  are  of  a 
fiduciary  character  or  of  trust  and  confidence,  or  the  person 
to  whom  the  representations  are  made  is  incompetent  to  do 
business,  or  knows  personally  nothing  about  the  subject  of 
the  sale,  and  is  purposely  induced,  by  the  conduct  of  the 
vendor,  not  to  inform  himself  but  to  act  under  the  ad- 
vice of  such  vendor  and  the  influences  by  him  used  to  that 
end.  While  there  is  some  conflict,  by  the  great  weight  of 
authority  the  law  is,  as  laid  down  by  the  text-writers  and 
the  courts,  that  if  property,  offered  for  sale  or  exchange, 
be  in  a  distant  locality,  and  the  vendee,  to  the  vendor's 
knowledge,  has  no  personal  information  in  regard  to  it, 
and  the  latter  misrepresents  its  value  or  quality  for  the 
purpose  of  inducing  a  trade  and  by  artifice  prevents  the 
former  from  seeking  information  elsewhere  or  by  a  per- 
sonal examination  of  the  property,  such  misrepresentations 
are  not  mere  expressions  of  opinion,  but  misrepresentations 
in  regard  to  a  material  fact,  satisfying  the  calls  of  action- 
able fraud  in  that  regard."  The  matter  is  concisely  stated 
in  Cooley  on  Torts  (3d  Ed.)  vol.  2,  page  922;  "If  the 
land  is  at  a  distance,  so  that  examination  is  impossible  or 
impracticable,  or  if  any  deception  or  artifice  is  used  to 
prevent  examination  or  to  throw  the  purchaser  off  his 
guard,  then  false  representation  as  to  value  may  be  action- 
able." 

The  situation  is  somewhat  like  that  of  an  expert  who 
imdertakes  to  impart  information  on  a  subject  not  gen- 
erally understood.  By  the  authorities  generally,  those  to 
whom  such  information  is  imparted  may  rely  thereon  as 

Vol,  140  Ia.— 27 
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a  statement  of  fact.  A  person  in  giving  an  opinion  on 
value  or  quality  as  one  having  special  knowledge  on  the 
subject  to  another  known  by  him  not  to  be  possessed  of 
any  knowledge  thereof  is  in  a  similar  situation,  and  it  is 
material  whether  we  say  that  the  expression  of  an  opinion 
in  such  a  case  amounts  to  a  statement  of  fact,  or  that  the 
opinion  is  so  expressed  as  impliedly  to  represent  facts 
which  will  support  it  as  is  sometimes  said.  Certain  it  is 
that  opinions  of  value  and  quality  may  be  so  made  as  to 
constitute  representations  of  fact.  To  hold  otherwise  would 
open  a  fruitful  field  for  the  exploitation  of  dishonest  in- 
genuity and  render  courts  powerless  to  correct  some  of 
the  gravest  wrongs.  The  particular  artifice  resorted  to 
in  order  to  induce  a  purchaser  not  to  inquire  or  examine, 
but  to  rely  implicitly  on  the  representations  of  the  seller, 
may  be  as  variable  as  the  schemes  ingenuity  can  invent; 
but  perhaps  deceit  through  misrepresentation  of  value  is 
the  more  frequently  accomplished  through  protestations  of 
friendship  and  relations  of  confidence  than  otherwise.  The 
fact  of  familiarity  furnishes  a  basis  upon  which  to  build 
the  fabric  of  fraud,  and  when  resorted  to,  and  the  victim 
is  led  to  believe  that,  owing  to  the  confidence  he  may 
repose  in  the  seller,  he  can  treat  his  expressions  of  opinion 
as  statements  of  fact,  and  the  seller  so  intends  and  purpose- 
ly misstates  such  opinions  in  order  to  deceive,  this  amounts 
to  actionable  fraud  and  is  so  generally  held.  The  instruct 
tions  of  the  court  and  rulings  on  the  admissibility  of  evi- 
dence were  in  harmony  with  what  we  have  said  and  have 
our  approval. 

IV.     Evidence    was    received    tending    to    show    that 

plaintiff  represented  the  land  to  be  free  from  weeds,  and 

that  it  so  lay  that  the  water  drained  from  it,  and  none 

FiAUD-  rep-       ^^^^   ^*   ^^^^   surroimding   lands,    and   that 

ITto^Sml:-     these  statements  were  untrue.     The  objection 

ter  of  und.      jg  ^^^  thesB  wcre  mere  matters  of  opinion 

and  not  representations  of  facts.     In  nearly  all  land  there 
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is  enough  seed  to  require  constant  exertion  for  weed  ex- 
termination and  of  necessity  statements  of  the  kind  above 
mentioned  relate  largely  to  the  quality  of  the  land.  Never- 
theless, such  statements,  as  indicated  in  what  we  have  said, 
may  be  representations  of  fact,  if  so  intended.  The  same 
is  true  with  reference  to  drainage.  The  representations 
claimed  pertained  to  the  levels  of  this  and  surrounding 
tracts.  When  a  person  looks  over  a  large  area  of  land 
which  is  comparatively  level,  his  expressions  with  refer- 
ence to  drainage  may  be,  and  ordinarily  are,  mere  matters 
of  opinion.  On  the  other  hand,  they  may  be  so  stated  as 
to  constitute  representations  of  fact.  Whether  what  plain- 
tiff said  were  representations  of  fact,  or  mere  opinions 
with  reference  to  the  quality  of  the  land,  was  for  the  jury 
to  say.  In  any  event,  they  were  not  submitted  to  the  jury 
as  independent  grounds  of  recovery,  but  required  a  finding 
in  connection  with  other  representations  heretofore  referred 
to.     The  rulings  were  correct 

V.  A  witness  was  asked  to  state  the  market  value 
of  the  land  as  it  would  have  been  if  as  represented,  de- 
scribing it  as  "where  no  water  could  get  to  the  land, 
5.  Sami:  eri.        oxcept  that  it  would  fall  on  it."     Counsel 

dence  of  value,  jjjgjg^  ^jj^^  there  was  no  evidence  tending  to 
show  that  it  was  so  represented.  The  language  was  not 
employed,  but  saying  water  did  not  run  thereon  from  the 
surrounding  tracts  was  equivalent  to  so  representing. 

VI.  Haugen  was  permitted  to  testify,  over  objection, 
that  it  was  not  possible  to  drain  all  the  land  toward  the 
Marsh  River  north  and  northeast     This  was  error,  as  he 

was  not  shown  to  be  an  expert  But  his 
non-expert        Subsequent    examination    indicated    that    he 

meant  no  more  than  that  the  natural  drain- 
age of  part  of  the  west  section  was  not  in  that  direction, 
so  that  the  error  was  without  prejudice. 

VII.  The  court  permitted  defendant  to  explain  what 
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he  meant  by  certain  answers  made  on  cross-examination, 

especially  whether  he  intended  to  modify  or 

OF  witnesses:    contradict    any    of    his    testimony    in    chief. 

discretion.  *'  ,  " 

The  ruling  was  discretionary,  and  an  ex- 
amination of  the  record  indicates  that  the  court's  discretion 
was  not  abused. 

VIII.     Exception   was   taken    to   the   court's    refusal 
to  give  the  third  instruction  requested.     It  was  correct  in 
8.  iNSTRucTioMs:    ^®  abstract ;  but,  as  the  record  contained  no 
rcfusaL  evidence   tending   to   show   that   defendant's 

means  of  knowledge  were  equal  to  those  of  plaintiflF,  it 
was  properly  refused. 

Complaint   is    made    of   the    sixth    instruction    given, 

advising  the  jury  that  "if  the  condition  of  the  land,  in  any 

respect,    concerning  which    representations   were   made   by 

the  plaintiff  to  defendant,  was  readily  dis- 

to  procure        covcrablc,   or  plainly  perceptible   to  the   de- 
information.       -     ,         ,        ,  i-  1  .  "if. 
lendant   by   the   use   of  nis   senses   and    his 

judgment,  then  he  must  be  deemed  to  have  known  what 
was  plainly  perceptible  to  him,  and  he  can  not  be  deemed 
to  have  relied  on  representations,  the  falsity  of  which  he 
ought  to  have  known  under  the  rule  herein  stated.  In 
determining  the  question  whether  the  defendant  is  charge- 
able with  knowledge  of  the  condition,  quality  or  topography 
of  the  land  in  question  by  his  view  thereof,  you  have  a 
right  to  take  into  consideration  all  the  circumstances  sur- 
rounding him  at  the  time  thereof  and  the  statements,  if 
any,  made  to  him  by  the  plaintiff  at  the  time."  It  is  said 
the  wrong  test  was  applied,  in  that  defendant  should  have 
been  held  to  have  known  what  he  could  have  ascertained 
by  the  exercise  of  ordinary  care  and  diligence,  instead  of 
that  which  might  have  been  discoverable  or  was  perceptible 
by  the  use  of  his  senses  and  judgment.  The  fact  that 
one  does  not  procure  the  information  which  ordinary  pru- 
dence would  dictate  will  not  defeat  recovery,  where,  not- 
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withstanding  this,  he  relies  on  the  seller^s  misrepresenta- 
tions. 

The  seventh  instruction  is  excepted  to  on  the  ground, 
among   others,    that,    as   is   said,    there   is   no   relation   of 
trust  which  will  justify  reliance  upon  representations  with- 
out  inviestiffation,    save   where  one  party  is 

10.  Fiaud:  con-  ^  -,  ,  -ri.i. 

fidentiai  com-     under  the  power  of  the  other.     If  so,  this 

munications.  ^  ^  ^ 

statement  is  not  inconsistent  with  the  in- 
struction, for  if  one  clothes  himself  in  the  character  of  a 
confidential  advisor,  and,  because  of  this,  confidence  is 
reposed  in  him  to  such  an  extent  that  the  other  is  influ- 
enced thereby,  he  is  exercising  an  influence  or  power  over 
him. 

IX.  The  verdict  was  for  $7,199.70,  and  in  answer 
to  a  special  interrogatory  returned  in  court  the  jury  stated 
th-at  defendant  had  been  allowed  the  same  amount  in  dam*- 

11.  vbidm:t:         agcs ;  but  the  court  had  instructed  that,  in 
correction:     *  cvcnt  the  damages  awarded  exceeded  $1,500, 

discharge  of  ,         -  m      ■%  •%  i  t 

Jury.  the   face  of  the  note   sued   on,   the  verdict 

should  be  for  the  difference  between  that  sum  and  the 
amount  of  damages  so  awarded,  and,  upon  the  return  of 
the  verdict  and  answer  as  above,  counsel  agreed,  in  the 
presence  of  the  court,  not  in  the  hearing  of  the  jury,  that 
the  jury  should  not  be  sent  back,  and  that  the  court  might 
make  the  deduction  of  the  face  of  the  note.  The  record 
discloses  that  thereupon  the  court  said:  "Gtentlemen  of 
the  jury,  you  will  now  be  discharged  from  further  con- 
sideration of  this  case.  I  may  say  to  you  that,  for  the 
purpose  of  your  general  verdict,  you  ought  to  have  deducted 
the  $1,500  represented  by  plaintiff's  note  from  the  amount 
of  damages  allowed  by  you  to  the  defendant;  but  counsel 
have  agreed  that  such  deduction  may  be  made  by  the  court, 
and  your  services  therefore  will  no  longer  be  necessary." 
Within  a  few  moments,  and  before  any  juror  had  left  the 
box,  the  foreman  of  the  jury  addressed  the  court  as  fol- 
lows;   Foreman:    "Your  honor,  we  did  deduct  the  $1,500. 
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Court:  It  does  not  so  appear  from  your  general  verdict 
and  special  finding.  Foreman:  Well,  your  honor,  that  is 
what  we  intended.  We  fixed  the  value  of  the  land  at  $24 
per  acre,  and  defendant's  damages  at  $6  per  acre.  We 
deducted  the  $1,500,  and  added  interest  to  the  balance  at 
6  percent  as  you  told  us  to  do."  Tb  these  statements  of 
the  foreman  the  other  jurors  assented,  and  none  dissented; 
but  no  formal  poll  of  the  jury  was  made  nor  requested. 
Thereupon  defendant's  counsel  asked  that  the  jury  be  sent 
back  to  their  jury  room  to  correct  their  special  finding. 
To  this  plaintiff's  counsel  objected,  and  insisted  that  the 
jury  had  been  discharged  by  agreement  of  counsel,  and 
that  the  court  had  no  further  power  to  send  them  back. 
The^  court  made  no  further  order  at  the  time,  and  the 
jury  dispersed. 

It  will  be  noted  that  counsel  agreed  to  a  change  in 
the  verdict  by  deducting  therefrom  the  face  value  of  the 
note,  but  not  the  correction  of  the  answer  to  the  special 
interrogatory  by  increasing  it  by  that  sum,  so  that  it 
correspond  with  the  statement  of  the  jury's  foreman.  The 
defendant  asked  that  he  be  relieved  from  such  agreement, 
and  that  the  special  verdict  be  corrected,  so  that  the  amount 
of  damages  as  shown  in  the  answer  be  increased  by  the 
face  value  of  the  note,  making  it  $8,947.50,  and  this  was 
supported  by  the  affidavits  of  all  the  jurors  that  the  dam- 
ages had  been  fixed  at  this  amount.  To  this  plaintiff  ob- 
jected, for  that  the  court  was  without  authority  to  alter 
the  verdict,  -and  defendant  was  bound  by  the  agreement 
mentioned.  No  argument  is  required  to  demonstrate  the 
fallacy  of  the  last  objection.  Even  though  a  deduction 
from  the  verdict  had  been  agreed  upon,  this  appeared  from 
proceedings  immediately  following  to  have  been  based  on 
the  erroneous  supposition  that  the  mistake  was  in  the 
verdict,  rather  than  the  answer  to  the  special  interrogatory, 
and,  as  nothing  had  been  done  in  pursuance  of  the  arrange- 
ment, the  court  rightly  allowed  defendant  to  recede  there- 


Dec.  1908]      Dunn   v.   City  of  Oelwein.  423 

from.  The  special  interrogatory  was  submitted  by  the 
court  without  request  from  either  party.  The  moment  the 
jury's  attention  was  directed  to  the  discrepancy  between  the 
answer  thereto,  and  the  general  verdict,  the  foreman 
promptly  explained  that  a  mistake  had  been  made,  and 
that  the  answer  was  not  in  accord  with  the  finding  of  the 
jury.  This  was  concurred  in  by  the  entire  panel.  All 
this  happened  before  the  jury  had  been  discharged.  True, 
the  court  had  said  their  services  were  no  longer  required, 
but  they  had  not  separated.  Their  repudiation  of  the  an- 
swer was  timely.  If  further  answer  was  desired,  or  that 
made  was  to  be  corrected,  the  jury  should  have  been  al- 
lowed to  return  another  answer  or  correct  that  returned; 
but  the  plaintiff  objected  to  this  and  can  not  now  be 
heard  to  complain  because  his  objections  were  in  effect 
sustained. 

Some  other  rulings  are  complained  of,  but  an  examina- 
tion of  them  has  led  to  their  approval. — Affirmed. 

Deemer,  J.  (concurring). — ^While  agreeing  to  the 
conclusion,  I  can  not,  in  view  of  our  decisions  in  Van 
Veahten  v.  Smith,  59  Iowa,  173;  Lucas  v.  Crippen,  76 
Iowa,  507,  and  other  like  cases  agree  to  the  arguments 
used  in  support  thereof,  and  because  of  the  peculiar  facts 
disclosed  by  the  record  I  agree  to  the  result  reached  in  the 
last  paragraph  without  being  committed  to  the  reasons 
given  for  the  holding. 


Frank  E.  Dunn,  Appellant,  v.  The  Incorporated  City 
OF  Oelwein. 

Municipal   corporations:    sidewalks:    dxtty   to   repair.     It   is   the 
I    duty  of  a  city  to  exercise  reasonable  care  to  keep  its  sidewalks 
along  a  public  thoroughfare  in  a  safe  condition  for  pedestrians 
to  travel,   regardless  of  whether  there  has  been  a  formal  dedi- 
cation of  such  street  to  the  city;  and  the  question  of  whether 
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the  sidewalk  was  constructed  apparently  for  public  travel  along 
a  street  open  and  used  for  travel  is  one  of  fact 

Same:   negligence.     A  city  is  negligent  in  maintaining  a  sidewalk 

2  for  public  use  which  terminates  three  feet  above  the  ground 
without  guard  or  rail,  so  that  one  in  the  exercise  of  reasonable 
care  while  using  the  same  after  dark  is  liable  to  step  from  the 
walk  to  the  ground. 

Same:  contributory  negligence:  evidence.    On  the  question  of  the 

3  contributory  negligence  of  one  in  stepping  from  the  end  of  a 
sidewalk  three  feet  above  the  ground  the  evidence  is  held  to 
require  submission  of  the  issue. 

Appeal  from  Fayette  District  Court. — ^Hon.  A.  N.  Hob- 
son,   Judge. 

Tuesday,  December  15,  1908. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived in  falling  from  a  sidewalk  alleged  to  have  been 
maintained  in  an  unsafe  condition.  At  the  conclusion  of 
plaintiffs  evidence  the  court  on  its  own  motion  withdrew 
the  case  from  the  jury  and  entered  a  judgment  for  the 
defendant,  and  from  this  judgment  plaintiflF  appeals. — 
Reversed. 

Loren  Risk,  E.  J.  O'Conner,  W.  C.  Lewis,  and  Red- 
mond &  Stewart,  for  appellant. 

John  Jamison,  Jay  Cook,  and  Clements  &  Edey, 
for  appellee. 

McClain,  J. — The  allegation  as  to  defendant's  neg- 
ligence and  plaintiffs  resulting  injury  was  that  while 
plaintiff  was  walking  south  along  a  plank  sidewalk  on  the 
east  side  of  Sixth  Avenue  East,  a  conmion  thoroughfare 
between  First  and  Second  Streets  East,  in  the  defendant 
city,  about  half  past  three  o'clock  on  the  morning  of  the 
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28th  day  of  October,  1906,  it  being  very  dark,  and  there 
being  no  street  lights  to  lighten  said  street,  and  while  plain- 
tiff was  using  due  care  and  caution,  he  stepped  off  the  end 
of  the  sidewalk  where  it  terminated  at  an  elevation  of 
more  than  three  feet  from  the  ground,  and  fell  to  the 
ground  with  such  violence  as  to  break  the  bones  of  his 
right  leg.  It  waQ  also  alleged  that  the  sidewalk  where 
plaintiff  fell  had  been  in  a  dangerous  condition  without 
guards  or  railings  for  more  than  a  year.  There  was  evi- 
dence tending  in  general  to  support  the  allegations  of  plain- 
tiff's petition,  and  the  case  should  have  gone  to  the  jury, 
imless,  as  to  some  particular  matter  necessary  for  plain- 
tiff to  establish,  there  was  no  evidence  which  the  court 
could  properly  submit  to  the  jury.  The  court  assigned 
no  groimds  for  its  action  in  taking  the  case  from  the  jury, 
and  we  shall  discuss  only  such  possible  grounds  as  are 
suggested  in  appellee's  argument  The  first  of  these  is 
an  alleged  failure  to  show  any  duty  on  the  part  of  the 
city  to  maintain  a  safe  sidewalk  at  the  place  where  the 
injury  was  received,  and  the  second  is  a  failure  to  show 
plaintiff's  freedom  from  contributory  negligence. 

I.  It  was  alleged  in  the  petition  that  Sixth  Avenue 
East,  between  First  and  Second  Streets  East,  in  the  de- 
fendant city,  was  a  common  thoroughfare,  and  that  the 
I.  MumciPAL  sidewalk  in  question  was  along  the  east  side 
ridSJUftofdu-  of  said  sti^t  ^^  front  of  lot  8  of  the  block 
ty  to  repair.  fronting  On  the  east  side  thereof,  and  that 
said  sidewalk  terminated  at  the  south  line  of  said  lot,  and 
there  was  no  walk  in  front  of  lot  7  of  the  same  block 
lying  south  of  said  lot  8.  Over  defendant's  objection,  wit- 
nesses for  plaintiff  were  allowed  to  testify  that  there  was 
a  traveled  road  along  that  part  of  the  street  in  question 
in  front  of  lot  8,  and  that  said  street  extended  to  the  south 
line  of  lot  7 — ^that  is,  to  the  south  line  of  the  next  lot 
south  of  the  point  where  plaintiff  received  his  injury. 
From  the  cross-examination   of  these   witnesses  we   infer 
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that  Sixth  Avenue  does  not  extend  south  to  the  next 
cross-street,  or  at  least  that  it  is  not  traveled  as  far  as  to  that 
street,  but  that  it  does  extend  northward  for  some  distance. 
The  contention  for  appellee  is  that  there  is  no  allegation  or 
proof  of  a  platted  street  accepted  by  the  city  in  front  of 
lot  8  above  referred  to,  and  that  therefore  the  sidewalk 
in  front  of  that  lot  was  not  a  public  walk  which  the  de- 
fendant city  was  under  any  obligation  to  render  safe  for 
travel,  and  that  parol  evidence  was  not  admissible  to  show 
that  the  street  was  public. 

This  contention,  we  think,  is  unsound.  It  is  the 
duty  of  a  city  to  exercifc  reasonable  care  in  keeping  safe 
the  sidewalks  along  thoroughfares  which  are  open  and  used 
as  such,  regardless  of  whether  there  has  been  a  formal 
accep/tance  of  the  dedication  of  such  thoroughfares  to  the 
city  as  streets.  The  question  is  one  of  fact,  to  wit,  was 
the  sidewalk,  constructed  apparently  for  public  travel 
along  a  street  or  thoroughfare,  in  general  use  by  the  pub- 
lic— that  is,  open  and  used  for  travel?  Harrison  v.  Town 
of  Ayrshire,  123  Iowa,  528;  Kircher  v.  Town  of  Larch 
wood,  120  Iowa,  578;  Brown  v.  Town  of  Chillicothe,  122 
Iowa,  640.  Certainly  it  is  not  the  duty  of  one  who  in 
the  dark  attempts  to  pass  along  a  sidewalk  apparently 
intended  for  public  use  to  examine  the  city  plat  to  see 
whether  at  that  place  there  is  a  platted  street  which  has 
been  accepted  by  the  city.  Some  regard  must  be  had 
by  the  city  to  the  safety  of  persons  who  are  using  its  walks 
without  opportimity  of  information  as  to  whether  the  walk 
is  constructed  in  a  street  which  has  been  formally  accepted 
for  public  use. 

If  the  sidewalk  was  so  constructed  and  maintained 
as  to  be  apparently  intended  for  public  use,  then  with- 
out question  the  city  was  at  fault  in  allowing  it  to  ter- 
a.  Same:  miuato  three  feet  above  the  ground  without 

negligence.  barriers  or  railings,  so  that  one  attempting 
to  use  such  sidewalk  in  the  dark  was  liable  in  the  exercise 
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of  reasonable  care  to  step  inadvertently  from  the  walk  to 
the  ground  below,  and  incur  the  peril  of  a  severe  fall. 

II.     As  to  freedom  from  contributory  negligence,  the 
plaintifiP  testified  that  he  was  in  the  exercise  of  reasonable 
care  in  passing  along  the  walk,   and   that,  by   reason  of 
3.  Same:  con-        *^®  darkncss  of  the  morning  and  the  absence 
ne^Hgen^cc:        ^^   strcct  lights,   he   was   uot   awaro  of   the 
evidence.  termination  of  the  walk  until  he  stepped  or 

fell  therefrom  to  the  ground,  suflFering  a  severe  injury  for 
which  he  seeks  to  recover  damages.  This  would  be  enough 
in  itself  to  carry  the  case  to  the  jury  on  this  question, 
in  the  absence  of  any  other  evidente  relating  thereto.  But 
on  the  cross-examination  of  plaintiff  as  a  witness  counsel 
sought  to  show  the  improbability  of  his  story  as  to  the  ex- 
ercise of  due  care,  and  to  appreciate  the  strength  of  coun- 
sel's contention  in  this  respect  it  is  necessary  to  go  into 
some  detail.  Plaintiff's  testimony,  which  stood  uncontra- 
dicted as  to  any  material  matter  when  the  court  took  the 
case  from  the  jury  and  rendered  a  judgment  for  defend- 
ant, was  that  about  twenty  minutes  before  four  o'clock  in 
the  morning  he  left  a  hall  in  which  he  had  been  attending 
a  reception  of  members  of  the  local  labor  union  to  which  he 
belonged  and  proceeded  towards  his  home  seven  or  eight 
blocks  distant.  Proceeding  east  from  the  business  part  of 
the  city  in  his  usual  course,  he  should  have  gone  eastward 
along  First  Street  and  turned  north  at  Fifth  Avenue  East, 
his  residence  being  on  the  east  side  of  that  avenue,  between 
First  and  Second  Streets  East  Instead  of  doing  so,  he 
inadvertently  turned  north  on  Fourth  Avenue — that  is, 
one  street  further  to  the  westward — and,  discovering  that 
he  was  not  on  the  proper  street,  turned  again  to  the.  east- 
ward on  Second  Street,  intending  to  go  south  on  Fifth 
Avenue  to  his  home.  Not  noticing  Fifth  Avenue,  however, 
he  went  two  blocks  eastward  instead  of  one,  and  foimd 
himself  at  the  crossing  of  Second  Street  and  Sixth  Avenue. 
Realizing  the  fact  that  he  was  not  on  the  street  on  which 
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he  resided,  he  went  diagonally  southeast  and  came  upon  the 
sidewalk  in  front  of  lot  8,  and  going  southward  along  this 
sidewalk  he  fell  at  the  place  where  it  terminated  as  already 
indicated.  Witnesses  who  heard  his  cries  found  him  help- 
less at  the  place  where  he  fell,  and  this  was  about  six 
o'clock  in  the  morning.  It  appears,  however,  that  plaintiff 
had  been  calling  for  help  for  some  time,  but  no  one  re- 
sponded, and  there  is  nothing  in  the  evidence  to  indicate 
tha.t  he  had  not  been  for  a  time  unconscious.  His  injuries 
were  so  severe  that  they  might  well  have  produced  uncon- 
sciousness. 

However  unsatisfactory  may  be  plaintiff's  account  of 
his  proceedings  from  the  time  of  leaving  the  hall  to  the 
time  of  receiving  the  injury,  we  do  not  feel  justified  in 
saying  that  the  trial  court  was  authorized  to  wholly  dis- 
regard his  testimony  that  he  was  in  the  exercise  of  care  at 
the  time  of  the  injury.  There  is  no  evidence  whatever  that 
he  was  intoxicated  or  otherwise  incapable  of  exercising 
reasonable  care,  and  there  is  a  like  absence  of  evidence 
from  which  the  court  could  determine  as  a  matter  of  law 
that  exercising  reasonable  care  plaintiff  could  have  seen  the 
danger  at  the  end  of  the  walk  so  as  to  have  avoided  his 
fall.  He  testified  that  the  morning  was  cloudy,  and  that 
it  was  still  too  dark  for  him  to  see  the  danger.  He  says 
that  he  kept  in  the  middle  of  the  walk,  and  felt  that  he 
was  safe  in  doing  so.  It  does  appear  that  at  the  comer 
of  Fourth  Avenue  and  Second  Street  he  could  see  the 
pumping  station  about  a  block  and  a  half  away,  but  he 
speaks  of  that  only  as  the  means  by  which  he  was  able 
to  know  then  where  he  was,  and  he  may  have  seen  and 
recognized  it  by  reason  of  lights.  It  further  appears  that^ 
while  the  electric  lights  in  the  business  portion  of  the  city 
were  kept  burning  until  daylight,  those  in  the  residence 
portion,  including  the  lights  of  Sixth  Avenue,  were  ex- 
tinguished at  three  o'clock.  The  indefinite  character  of 
the  account  which  plaintiff  gave  of  his  actions  and  wander- 


Dec.  1908]         MoGiLL  v.  Pintsch  Co.  4^9 

ings  in  search  of  his  home  between  four  o'clock  in  the 
morning  and  the  time  when  he  was  found  injured  and 
helpless  at  about  six  o'clock  might  have  been  proper  sub- 
ject for  comment  to  the  jury  in  support  of  the  claim  that 
he  did  not  establish  by  sufficient  evidence  his  freedom 
from  contributory  negligence,  but  these  circumstances  were 
for  the  consideration  of  the  jury,  and  did  not,  as  we  think, 
justify  the  court  in  holding,  if  that  were  the  ground  of 
his  ruling,  that  there  was  no  evidence  tending  to  show 
freedom  from  contributory  negligence  on  plaintiff's  part. 
Under  the  record  we  reach  the  conclusion  that  the 
court  erred  in  taking  the  case  from  the  jury  and  entering 
a  judgment  for  the  defendant. — Reversed. 


Wm.  McGill  v.  The  Tintsoh  CoMPEEssiNa  Company, 
a  Corporation,  Appellant. 

Nuisance:  smoke  and  noisome  fumes.     Generally   speaking,   every 

1  person  is  entitled  to  the  exclusive  and  uninterrupted  enjoyment 
of  his  property  and  to  damages  when  such  enjoyment  is  inter- 
rupted or  diminished;  but  every  chimney  or  smoke  stack  emit- 
ting smoke  or  noisome  fumes  is  not  a  nuisance  per  se,  it  is 
only  where  emitted  in  an  unreasonable '  amount  or  in  an  un- 
reasonable manner  resulting  in  tangible  injury  that  the  court 
will  interfere. 

Same.    The  degree  of  freedom  from  smoke  to  which  one  is  entitled 

2  depends  upon  the  locality  and  prevailing  use  to  which  the  prop- 
erty is  put,  so  that  what  might  constitute  a  nuisance  in  one 
locality  might  be  thought  reasonably  to  be  expected  in  another. 

Same:  evidence.     Evidence   held   to   show   that   smoke,    fumes   and 

3  noises  emitted  from  a  manufacturing  plant  constituted  a  nuisance. 

Same:   measure  of  damages:  evidence.     A  factory  for  the  manu- 

4  facturing  of  compressed  gas  is  not  a  nuisance  per  se,  and  if  so 
operated  that  it  aflFects  the  comfortable  enjoyment  of  surround- 
ing property  the  measure  of  damages  is  confined  to  a  diminu- 
tion in  the  rental  value,  and  cannot  be  based  upon  an  injury  to 
the  property  itself  or  mere  proximity  of  the  plant.  Evidence 
held  insufficient  to  sustain  a  payment  for  substantial  damages. 
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Appeal  from  Pottawattamie  District  Court. — "Ron.  N.  W. 
Macy,  Judge. 

Tuesday,  December  15,  1908. 

Action  to  enjoin  defendant  from  continuing  its  busi- 
ness of  manufacturing  compressed  gas,  and  for  damages. 
A  decree  was  entered  restraining  it  from  operating  its 
plant  without  equipping  it  with  a  smoke  consumer*  and 
its  boiler  with  a  muffler,  and  damages  were  allowed.  The 
defendant  appeals. — Modified  and  affirmed. 

Wright  &  Baldwin,  for  appellant. 

Wm.  A.  Mynster  and  E.  E.  Aylesworth,  for  appellee. 

Ladb,  C.  J. — The  defendant  is  and  has  been  for  the 
ten  years  last  past  engaged  in  the  production  of  compressed 
gas  which  it  supplies  to  all  the  railroad  companies  whose 
lines  enter  Council  Bluffs  or  Omaha.  Immediately  south 
and-  west  of  the  plant  are  the  extensive  railroad  yards 
essential  to  the  business  of  a  railroad  center,  and  in  other 
directions  dwelling  houses.  Tlie  dwelling  of  plaintiff,  oc- 
cupied by  a  tenant,  is  within  one  hundred  and  thirty-five 
feet  to  the  northwest  of  it,  with  nothing  intervening  save  a 
small  coal  shed.  The  plant  consists  of  four  furnaces, 
constructed  of  fire  brick,  with  five  or  six  smoke  stacks, 
twenty-four  retorts,  each  twenty-two  inches  wide  by  four- 
teen inches  high,  and  ten  feet  long,  constructed  of  iron 
and  steel.  The  oil  is  unloaded  into  tanks,  from  which 
it  is  drawn  into  these  retorts  or  crucibles  where  the  gas 
is  produced,  and  this  gas  is  then  passed  through  a  purifier 
into  other  tanks,  from  which  it  is  delivered  to  purchasers. 
About  four  tons  of  soft  coal  are  burned  in  twenty-four 
hours,  the  plant  being  operated  continuously.    It  represents 
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an  investment  of  about  $100,000,  and  the  annual  output 
approximates  that  sum  in  value.  The  complaint  of  the 
plaintiff  is  that  as  the  prevailing  winds  are  from  the  south- 
east in  that  locality,  as  the  evidence  tended  to  show,  these 
carried  such  volumes  of  smoke  and  soot,  together  with 
offensive  fumes,  emitted  from  the  plant  over  plaintiff's 
house  as  to  interfere  with  its  comfortable  enjoyment  and 
use,  and  that  the  noises  from  the  exhaust  on  its  boiler 
had  the  same  effect.  The  sufficiency  of  the  evidence  to 
establish  a  nuisance  is  challenged,  but,  as  defendant  cheer- 
fully complied  with  the  requirement  of  the  district  court 
that  its  exhaust  pipe  be  equipped  with  a  muffler  and  the 
furnace  with  a  smoke  consumer  or  other  device  to  lessen  the 
escape  of  smoke,  soot  and  odors,  we  need  only  consider  this 
question  in  so  far  as  it  bears  on  defendant's  liability  for 
damages. 

A  nuisance  is  defined  by  statute  to  be  "whatever  is 
injurious  to  health,  indecent  or  offensive  to  the  senses,  or 
is  an  obstruction  to  the  free  use  of  property,  so  as  essen- 
tially to  interfere  with  the  comfortable  en- 

1.  NuiSARCi:  .  0     ^^^^  «i  11 

smoke  and  joymcut  01  life  or  property,  and  damages 
because  thereof  may  be  recovered.  Section 
4302,  Code.  Every  person  has  the  right  to  have  the  air 
diffused  over  his  premises  in  its  natural  state,  freed  from 
artificial  impurities,  and  therefore  the  use  of  one's  prop- 
erty so  as  to  unwarrantably  impregnate  the  atmosphere  with 
foreign  substances,  such  as  smoke,  soot,  noisome  fumes  and 
odors  which  would  not  exist  therein  but  for  his  instru- 
mentality, is  regarded  as  a  nuisance  and  is  actionable  as 
such.  By  atmosphere  freed  from  artificial  impurities  is 
not  meant  air  absolutely  pure,  but  an  atmosphere  as  free 
and  pure  as  reasonably  could  be  expected  in  view  of  the 
particular  location  and  the  business  conducted  there.  As 
every  chimney  or  smokestack  emits  smoke,  doing  so  does 
not  constitute  a  nuisance  per  se.  City  of  St.  Paul  v.  Gil- 
fillan,  36  Minn.  298  (31  N.  W.  49) ;  St.  Louis  v.  Ueitze- 
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berg,  etc.,  Co.,  141  Mo.  375  (42  S.  W.  954,  39  L.  R  A. 
661,  64  Am.  St.  Kep.  516).  The  air  is  more  heavily  laden 
with  it  in  the  thickly  settled  portions  of  a  city  or  town 
than  elsewhere,  in  the  business  portion  more  than  the 
residence.  Such  contaminations  are  indispensable  to  the 
reasonable  enjoyment  of  property,  and  with  these  the  law 
does  not  interfere.  Only  when  an  imreasonable  amount 
of  smoke  is  emitted  or  is  emitted  in  such  an  unreasonable 
manner  as  to  inflict  injury  on  another  will  the  courts  inter- 
fere. There  is  no  precise  test  by  which  to  determine  when 
the  smoke  impurity  imparted  to  the  atmosphere  is  of  a  greatr 
er  degree  than  is  permissible.  The  injury  must  be  tangible. 
Mere  annoyance  is  not  enough.  It  must  be  such  as  to 
render  the  occupancy  of  the  complainant's  premises  physi- 
cally uncomfortable  to  a  person  of  ordinary  sensibilities 
for  the  purpose  to  which  devoted.  Every  person  is  en- 
titled, generally  speaking,  to  the  exclusive  and  iminter- 
rupted  enjoyment  of  his  premises,  and  to  redress  if  such 
enjoyment  shall  be  interrupted  or  diminished.  Wood  on 
Nuisance,  section  495  et  seqi 

An  offensive  trade  or  manufacture  may  require  inter- 
ference in  equity  as  well  as  any  other  nuisance,  for  though 
necessary  and  lawful  they  should  be  exercised  in  remote 
places.  Says  Judge  Cooley  concerning  the  subject  gen- 
erally in  Gilbert  v.  Showerman,  23  Mich.  448: 

The  right,  nevertheless,  to  have  such  a  business  re- 
strained is  not  absolute  and  unlimited,  but  is,  and  must 
be  in  the  nature  of  things,  subject  to  reasonable  limitations 
which  have  regard  to  the  rights  of  others  not  less  than  to 
the  general  public  welfare.  One  man's  comfort  and  en- 
joyment with  reference  to  his  ownership  of  a  parcel  of 
land  can  not  be  considered  bv  itself  distinct  from  the  de- 
sires and  interests  of  bis  neighbors,  as  otherwise  the  wishes 
of  one  might  control  a  whole  community,  and  the  person 
most  ready  to  complain  might  regulate  to  suit  himself 
the  business  that  should  be  carried  on  in  his  neighborhood. 
In  a  crowded  city,  some  annoyance  to  others  is  inseparable 
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from  almost  any  employment,  and  while  the  proximity  of 
the  stables  of  a  dealer  in  horses,  or  of  the  shops  of  workers 
of  iron  or  tin,  seems  an  intolerable  nuisance  to  one,  another 
is  annoyed  and  inconunoded,  though  in  less  degree,  by  the 
bundles  and  boxes  of  the  dealer  in  dry  goods,  and  the 
noise  and  jar  of  the  wagons  which  deliver  and  remove 
them.  Indeed,  every  kind  of  business  is  generally  re- 
garded as  undesirable  in  the  parts  of  a  city  occupied  most 
exclusively  by  dwellings,  and  the  establishment  of  the 
most  cleanly  and  quiet  warehouse  might,  in  some  neighbor- 
hoods, give  serious  offense  and  cause  great  annoyance  to 
the  inhabitants.  This  can  not  be  otherwise  so  long  as  the 
tastes,  desires,  judgments  and  interests  of  men  differ  as 
they  do ;  and  no  rule  of  law  can  be  just  which,  in  endeavor- 
ing to  protect  the  interests  and  subserve  the  wishes  of  a 
complaining  party,  fails  to  have  equal  regard  to  the  in- 
terests and  wishes  of  others.  The  true  principle  has  been 
said  by  an  eminent  jurist  to  be  one  ^growing  out  of  the 
nature  of  well-ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unqualified  may  be  his 
title,  holds  it  under  the-  implied  liability  that  his  use  of 
it  shall  not  be  injurious  to  the  equal  enjoyment  of  others 
having  an  equal  right  to  the' enjoyment  of  their  property, 
nor  injurious  to  the  rights  of  the  community.  All  property 
is  held  subject  to  those  general  regulations  which  are  neces- 
sary to  the  common  good  and  general  welfare.  Eights  of 
property,  like  all  other  social  and  conventional  rights,  are 
subject  to  such  reasonable  restraints  and  regulations  estab- 
lished by  law  as  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the  Constitution,  may 
think  necessary  and  expedient'  Shaw,  C.  J.,  in  Common- 
wealth V.  Alger,  7  Cush.   (Mass.)   84. 

So   that   the   degree   of   freedom   from   smoke   in   the 
atmosphere  to  which   one  is   entitled   is  relative,    and   de- 
pends on  the  locality  and  prevailing  use  to  which  property 
there  is  put.     What  might  constitute  a  nui- 
sance in  one  locality  would  be  what  reason- 
ably might  be   anticipated   in   another.      As   remarked    at 
the    outset,    the    smoke   must   be   emitted    in    unreasonable 
amounts  or  emitted  in  an  unreasonable  manner  in   view 
Vol.  140  Ia.— 28 
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of  the  locality  and  surroiindings  to  constitute  a  nuisance. 
These  principles  are  of  such  universal  acceptation  that  it 
seems  unnecessary  to  cite  authorities  in  their  support,  but 
see:  Harley  v.  Merrill  Brick  Co,,  83  Iowa,  73;  Shirley 
V.  Railway,  74  Iowa,  169;  Shiras  v,  Olinger,  50  Iowa, 
571;  collection  of  cases  in  29  Cyc.  1187  et  seq.  Precisely 
the  same  rule  obtains  with  reference  to  noises.  That  they 
may  be  disagreeable  or  annoyiug  is  not  enough  to  warrant 
an  interference  by  the  courts.  They  must  be  of  such  a 
character  as  to  be  of  actual  physical  discomfort  to  persons 
of  ordinary  sensibilities.  See  Redd  v.  Edna  Cotton  Mills, 
136  N.  C.  342  (48  S.  E.  761,  67  L.  R  A.  983) ;  Hill  v. 
McBumey  Oil  &  Fertilizer  Co.,  112  Ga.  788  (38  S.  E. 
42,  52  L.  E.  A.  398);  and  authorities  collected  in  29 
Cyc.  1185. 

Whether  smoko  or  noise  constitute  a  nuisance,  then, 
depends  on  the  evidence  in  each  particular  case.  Eevertr 
ing  to  that  in  the  case  at  bar,  it  must  be  said  that  owing 
3.  Samb:  *^  ^^®  proximity  to  the  railroad  yards  the 

evidence.  locality  was  uoisy.     The  witnesses,  however, 

especially  complained  of  the  peculiar  noise  from  defend- 
ant's exhaust  pipes,  described  by  one  as  a  popping  noise, 
another  as  unbearable  and  happening  day  and  night,  and 
still  another  as  "kind  of  popping  noise  which  shakes  the 
house  and  the  glass."  Others  living  in  different  directions 
from  the  plant  do  not  appear  to  have  been  disturbed  there- 
by. Some  evidence  was  to  the  effect  that  the  prevailing 
wind  in  the  locality  was  from  the  southeast,  and  doubt- 
less this  and  the  relative  distances  from  the  plant  account 
for  the  variance  in  the  evidence.  The  showing  that  soot 
and  smoke  in  unusual  quantities  and  the  odors  were  car- 
ried toward  and  enveloped  plaintiff's  house  was  all  but  con- 
clusive. The  tenants  were  shown  to  have  been  compelled 
to  keep  the  doors  and  windows  closed  in  warm  weather 
to  exclude  the  soot  and  fumes,  and  everything  exposed  was 
blackened.     Without  reviewing  the  evidence  in   detail,   it 
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is  enough  to  say  that  the  interference  with  the  comfort- 
able enjoyment  of  plaintiff's  house  was  unreasonable  and 
such  as  constitutes  a  nuisance. 

II.     Even  though  there  was  a  nuisance,  it  does  not 
follow  that  damages  were  proven.     The  dwelling  was  occu- 
pied by  a  tenant,   and   depreciation   in   the   value   of  the 
Same-  premises  because  of  the  injury,  as  it  was  not 

SimagS:^^       pcrmament   but   subject    to   abatement,    was 
evidence.  ^^^  ^^^  mcasure  of  damages.     Loughran  v. 

City  of  Des  Moines,  72  Iowa,  389;  Shirely  v.  Ry.,  74 
Iowa,  169;  Randolf  v.  Bloomfield,  77  Iowa,  52;  Ferguson 
V,  FirmenwichMfg,  Co,,  77  Iowa,  581.  In  such  a  case, 
in  the  absence  of  injury  to  the  property  itself,  the  measure 
of  damages  is  the  diminution  in  the  rental  value  caused 
by  the  maintenance  of  the  nuisance.  This  depreciation 
must  result  from  interference  with  the  comfortable  en- 
joyment of  the  premises,  and  not  from  the  mere  preju- 
dice against  the  property  in  consequence  of  its  proximity 
to  the  plant,  for  the  latter  depreciation  can  not  be  said  to 
have  been  caused  by  the  injury.  4  Sutherland  on  Dam- 
ages, section  1048;  Rust  v,  Victoria  Craving  Dock  Co.,  36 
Ch.  Div.  113,  131;  Rohh  v.  Carnegie  Bros.  £  Co.,  145 
Pa.  324  (22  Atl.  649,  14  L.  R  A.  329,  27  Am.  St.  Eep. 
694) ;  City  of  San  Antonio  v.  Estate  of  Machey,  22  Tex. 
Civ.  App.  145  (54  S.  W.  33).  The  erection  of  undesir- 
able buildings  in  the  immediate  neighborhood,  as  a  livery 
bam  or  distillery,  or  the  occupation  of  existing  buildings 
for  undesirable  purposes  in  the  immediate  vicinity  of  the 
dwelling — ^for  instance,  a  saloon  or  poolroom — ^might  di- 
minish the  comfort  of  its  use  and  even  impair  its  rental 
value,  but  the  owner  would  be  without  redress  for  any 
injury  due  to  the  proximity  alofie.  If,  however,  the  busi- 
ness is  so  conducted  as  to  affect  the  use  of  the  dwelling 
or  the  health  of  its  occupants,  these  tangible  injuries,  cap- 
able of  measurement  by  a  pecuniary  standard,  may  sup- 
port an  action  for  damages  or  other  relief.     Now  the  de- 
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fendant  had  the  right  to  construct  its  plant  where  it  did, 
and  to  manufacture  compressed  gas  at  that  place.  If 
doing  so  affected  the  rental  value  of  his  house,  the  owner 
could  no  more  complain  than  of  the  location  of  a  saloon 
or  livery  stable  in  close  proximity.  The  nature  of  the  busi- 
ness must  be  left  out  of  view,  for  this  gas  plant  was  not 
shown  to  be  a  nuisance  per  se,  and  it  ought  not  to  be  so 
assumed  in  the  absence  of  proof.  The  sole  inquiry  is 
whether  harm  has  been  done  to  plaintiff  by  or  as  the  direct 
result  of  the  prosecution  of  defendant's  business  in  the 
manner  charged  at  the  place  it  had  the  right  to  locate  and 
conduct  it.  Looking  to  the  evidence,  there  will  be  found 
none  to  sustain  the  award  of  damages.  Plaintiff  disclaimed 
any  knowledge  of  the  rental  value  of  his  property,  but 
testified  that  he  had  fixed  the  rental  at  $12.50  per  month, 
that  it  had  been  vacant  at  different  intervals — in  all,  nine 
months — and  that  the  last  tenant  was  paying  $10  per 
month.  In  explanation  of  this  he  related  that  "people  said 
it  was  too  near  the  gas-house."  Smith  and  Larson  esti- 
mated the  rental  value  of  the  premises  at  $200  per  year 
"if  no  gas  plant  were  there."  But  this,  as  we  have  seen, 
was  not  the  criterion  by  which  to  compute  damages,  for 
the  company  had  the  right  to  construct  its  plant  at  that 
locality.  No  evidence  was  adduced  tending  to  show  the 
diminution  of  the  rental  value  because  of  the  conduct  of 
defendant's  business  in  such  a  manner  that  smoke,  soot, 
fumes  and  noises  emanated  from  the  plant  and  interfered 
with  the  comfortable  enjoyment  of  plaintiff's  premises, 
and  for  this  reason  no  more  than  nominal  damages  should 
have  been  allowed.  The  decree  will  be  so  modified  as  to 
eliminate  the  judgment  for  damages. 
Modified  and  affirmed. 
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Executrix  of  Heney  Durant. 

Inheritance  tax:  burial  expense:  reasonable  sum.     The  question 

1  of  whether  a  sum  set  aside  by  a  testator  in  his  will  for  the 
construction  of  a  tomb  for  his  remains  is  reasonable,  is  one  of 
mixed  law  and  fact  governed  by  all  the  circumstances,  and  will 
not  be  determined  on  demurrer  purely  as  a  matter  of  law;  but 
the  fact  that  the  testator  designated  a  certain  amount  for  that 
purpose  raises  a  presumption  of  its  reasonableness,  in  the  absence 
of  the  superior  claims  of  creditors  or  of  those  having  legal 
demand  upon  his  bounty. 

Same:  exemptions:   D£3ts:   statutes.     Neither  section   1467,  Code, 

2  Supp.  1907,  relating  to  a  collateral  inheritance  tax  on  estates 
exceeding  $1000,  exclusive  of  debts,  nor  section  1467 — ^a,  providing 
that  the  term  debts  shall  include  a  reasonable  sum  for  funeral 
expenses,  has  any  application  in  determining  whether  a  sum 
reserved  for  burial  expenses  is  subject  to  the  inheritance  tax, 
where  the  estate  exceeds  the  sum  of  $1000  after  deducting  all  debts 
including  the  sum  reserved. 

Inheritance  tax:  reservation:  exemption.     A  sum  reserved  by  the 

3  terms  of  a  will  for  the  burial  expense  of  testator  does  not  pass 
to  any  collateral  heir,  and  therefore  is  not  taxable  under  the 
inheritance  tax  law. 

Same.     In   the   absence   of  the  collusion   or   fraud   of   legatees   the 

4  State  cannot  object,  in  a  proceeding  to  assess  a  collateral  in- 
heritance tax,  that  the  amount  reserved  by  the  testator  for  his 
burial  expenses  is  unreasonable,  except  as  the  same  may  bear 
upon  the  question  of  a  classification  of  the  estate  and  a  deter- 
mination of  whether  it  is  exempt  from  the  tax. 

Appeal  from  Kossuth  District  Court, — Hon.  D.  F.  Cotle, 

Judge. 

Tuesday,  December  15,  1908. 
This  is  a  proceeding  by  the  plaintiff,   as   Treasurer 
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of  State,  to  collect  from  the  defendant,  as  executrix  of  the 
will  of  decedent,  Henry  Dnrant,  a  collateral  interitance 
tax.  The  court  below  ordered  a  recovery  of  such  tax  on 
certain  bequests  amounting  to  $3,980,  and  no  more.  The 
plaintiff  appeals. — Affirmed. 

H.  W.  Byers,  Attorney  General,  and  Oeorge  Gossan, 
Assistant  Attorney  General,  for  appellant 

E.  V.  Swetting,  for  appellee. 

Evans,  J. — The  decedent,  Henry  Durant,  died  testate 
in  Kossuth  County  on  December  1,  1904,  leaving  no 
widow  nor  direct  heirs.  By  his  will  he  made  a  number 
of  bequests  to  collateral  relatives,  amounting  to  a  sum 
total  of  $3,980.  By  the  sixth  paragraph  of  the  will  he 
directed  his  executrix  to  "build  for  me  in  the  cemetery  at 
Algona,  Iowa,  a  tomb  which  shall  not  exceed  the  cost 
of  $2,000,  and  pay  for  same  out  of  my  estate,  when  same 
is  completed,  that  my  remains  be  placed  therein  to  remain." 
In  division  2  of  her  answer,  executrix  pleaded  this  para- 
graph of  the  will,  and  averred,  in  substance,  that  after  the 
payment  of  all  legacies  and  bequests  amounting  to  $3,980, 
and  after  the  payment  of  the  debts  of  the  decedent  and  the 
expenses  of  administration,  there  would  remain  in  her 
hands  a  sum  less  than  $2,000,  and  that  she  desired  and  in- 
tended to  expend  it  all  in  the  erection  of  a  tomb  in  pur- 
suance of  such  paragraph  of  the  will.  To  this  division  of 
the  answer,  the  plaintiff  demurred  on  the  following 
grounds:  (1)  That  such  sum  proposed  to  be  expended 
had  not  in  fact  been  expended  within  fifteen  months  of 
the  date  of  the  death  of  testator.  (2)  That  the  sum  of 
$2,000  is  riot  a  reasonable  sum  for  a  tomb  in  an  estate  of 
the  valuation  of  the  Henry  Durant  estate,  and  that  only 
a  "reasonable  amount  can  be  allowed  as  part  of  the  fun- 
eral expenses  iu  such  an  estate,  and  included  in  the  debt^ 
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to  be  deducted  in  accordance  with  the  provisions  of  section 
1467a  of  Code  Supplement."  (3)  That  the  sum  of  $2,000, 
or  any  other  sum  for  such  purpose,  "is  a  bequest  not 
exempt  from  the  payment  of  collateral  tax,  for  the  reason 
that  it  is  of  a  purely  personal  and  selfish  nature,  and  is 
not  a  bequest  to  any  person  or  society  exempt  from  a  tax, 
and  that  such  bequest  is  void  and  against  public  policy." 
This  demurrer  was  overruled  by  the  lower  court.  The 
plaintiff  refused  to  plead  further.  Thereupon  the  case  pro- 
ceeded to  hearing,  and  decree  was  entered,  wherein  the 
court  made  a  certain  finding  of  facts,  finding,  in  substance, 
that  the  plain  tiff  was  entitled  to  recover  a  tax  of  5  per 
centum,  with  interest  on  the  sum  total  of  all  the  bequests 
amounting  to  the  sum  of  $3,980.  After  such  finding,  the 
decree  provided  as  follows:  "The  court  further  finds  that 
the  balance  of  said  estate,  aside  from  said  bequests  herein 
mentioned,  after  the  costs  and  expenses  of  the  settlement 
of  said  estate  are  paid,  will  be  invested  in  a  monument 
erected  in  the  cemetery  at  Algona,  Iowa,  in  accordance 
with  the  will  of  said  Henry  Durant,  which  was  proved 
and  probated  in  Kossuth  County,  and  that  said  sum  will 
be  less  than  $2,000."  The  plaintiff  was  not  allowed  to 
recover  any  collateral  inheritance  tax  upon  the  sum  re- 
served and  set  aside  for  the  purpose  of  erecting  the  tomb. 
Under  the  record  as  made  here,  this  is  the  only  question 
presented  for  our  consideration,  although  a  number  of 
other  questions  appear  to  have  been  considered  on  the 
trial  below.  Plaintiff's  theory  is  that  the  cost  of  erecting 
a  tomb  is  a  part  of  the  funeral  expenses,  and  that  under 
the  statute  it  is  classified  as  a  "debt,"  and  that  it  can  be 
only  for  "a  reasonable  sum,"  and  that  it  must  be  allowed 
"within  fifteen  months  from  the  death  of  decedent,  unless 
otherwise  ordered  by  the  judge  or  court  of  the  proper 
county."  He  contends  that  the  reasonableness  of  the  sum 
is  to  be  determined  by  the  amount  of  the  estate,  and  that 
the  amount  provided  by  the  will  and  ordered  by  the  court 
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in  this  case  is  unreasonable  in  view  of  the  size  of  the  estate. 
I.     To   our  minds   there   are   several   insuperable   ob- 
stacles in  the  way  of  plaintiffs  recovery  of  a  tax  on  this 
sum.     Whether  the  amount  reserved  for  the  erection  of  a 
1.  Inheritance      tomb  is  "reasonable"  is  a  question  of  mixed 
eipenw^'^^ea-     ^^^  ^^^  ^^^^  ^^  ^  determined  in  the  light 
sonabie  sum.      ^£   ^^   ^^  circumstanccs   of   the   case.      No 

evidence  is  presented  to  us  in  this  record,  and  we  have 
grave  doubts  whether  the  appellant  is  in  any  position  to 
present  such  question  for  our  consideration.  A  ruling  on 
a  demurrer  can  only  present  a  question  of  law,  and  this 
question  before  us  necessarily  involves  fact  as  well  as 
law.  If  the  burden  was  -upon  the  defendant  to  show 
affirmatively  that  the  sum  reserved  was  "reasonable,"  it 
may  be  that  the  question  could  be  raised  by  demurrer.  An 
important  fact  in  this  case,  which  does  appear  in  the  de- 
fendant's pleading,  is  that  the  will  of  the  decedent  express- 
ly provided  for  this  expenditure.  In  the  absence  of  the 
superior  rights  of  creditors  or  of  persons  having  some  legal 
claim  upon  the  decedent,  it  would  seem  reasonable  to  say 
that  this  provision  of  the  will  raises  a  presumption  of 
reasonableness  as  far  as  the  duties  of  the  executrix  are 
concerned.  It  is  a  matter  of  common  observation  that 
there  are  some  people  who  prefer  that^  their  remains  after 
death  be  laid  in  a  "tomb,"  rather  than  in  a  grave.  We 
can  not  say  that  such  a  preference  or  desire  is  unreason- 
able, as  a  matter  of  law  or  fact.  Xor  can  we  say,  without 
evidence,  that  a  suitable  tomb  for  such  purpose  could  be 
built  for  a  substantially  less  sum  than  $2,000.  The  ap- 
pellant is  under  the  further  burden  in  this  court  that  it 
does  not  appear  from  this  record  just  what  amount  of 
money  was  reserved  for  the  specific  purpose,  except  that  it 
was  "less  than  $2,000."  If  the  court  below  necessarily 
found  that  the  sum  reserved  was  "reasonable,"  we  have 
before  us  no  evidence  from  which  we  can  review  such 
finding,  and,  if  we  had  such  evidence,  it  could  not  avail 
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the  plaintiff,  for  the  reasons  appearing  later  in  this  opin- 
ion. 

II.     Appellant  bases  his  contention  upon  the  express 

terms  of  the  statute.     We  do  not  think  the  statute  will 

bear  the  construction  contended  for.     So  far  as  applicable 

to  this  case,  section  1467,  Code  Supp.,  may 

a.  Same:  excmp-      ,  _  ^  .  //  »  ii  •  i  • 

tions:  debts:      bc   read   as   follows:     "All   property  within 

statutes.  ,  . 

the  jurisdiction  of  this  State  and  any  inter- 
est therein  which  shall  pass  by  will  to  any  person  (other 
than  to  father,  mother,  etc.)  shall  be  subject  to  a  tax  of 
5  per  centum  of  its  value  above  the  sum  of  $1,000  after 
the  payment  of  all  debts."  The  word  "debts,"  as  herein 
used,  is  defined  in  section  1467a  as  follows:  "The  term 
Mebts'  in  the  eleventh  line  of  section  1467  shall  include 
in  addition  to  debts  owing  by  decedent  at  the  time  of  his 
death,  and  a  reasonable  sum  for  funeral  expenses,  court 
costs,"  ete.  It  has  heretofore  been  held  by  this  court 
that  the  clause,  "above  the  sum  of  $1,000  after  the  pay- 
ment of  all  debts,"  is  descriptive  of  the  estate  as  a  whole, 
and  determines  the  classification  of  the  estate  as  a  whole 
as  to  whether  it  is  exempt  or  nonexempt  from  the  tax. 
Herriott  v.  Baton,  110  Iowa,  345.  It  does  not  in  any 
sense  measure  the  amount  of  an  exemption.  If  an  estate 
does  not  contain  "above  $1,000  after  payment  of  all  debts," 
as  above  defined,  it  is  wholly  exempt  from  the  operation 
of  the  law.  If  otherwise,  all  devises  received  by  collateral 
persons  are  subject  to  the  tax,  without  any  exemption  what- 
ever. In  the  estate  under  consideration,  it  is  undisputed 
that  its  value  is  "above  $1,000  after  the  payment  of  all 
debts,"  and  this  is  so  even  though  the  sum  of  $2,000  re- 
served for  a  tomb  be  deemed  as  a  debt.  There  being  no 
dispute  over  the  classification  of  this  estate  as  nonexempt, 
the  clause,  "above  the  sum  of  $1,000.00  after  the  payment 
of  all  debts,"  has  no  further  function  to  perform,  and  has 
no  applicability  to  the  issues  in  this  case.  It  necessarily 
follows  that  section  1467a  is  also  without  applicability  to 
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the  issue  under  consideration,  in  so  far  as  it  defines  the 
word  "debts"  as  the  same  is  used  in  the  original  section. 
The  evident  purpose  of  this  latter  section  is  that  an  estate 
whose  value  is  near  the  dividing  line  shall  not  be  carried 
into  the  exempt  class  by  extraordinary  charges  under  the 
guise  of  funeral  expenses  (which  may  properly  include 
a  monument,  as  plaintiff  contends),  or  by  the  presentation 
of  stale  or  fictitious  claims  which  are  not  allowed  within 
fifteen  months.  No  such  question  is  involved  in  this  con- 
troversy. The  question  therefore  whether  the  plaintiff 
is  entitled  to  recover  the  tax  upon  the  fund  reserved  for 
the  tomb  is  not  governed  by  the  language  of  this  section. 

III.     It   will   be   observed    in    section    1467    that   the 

property  subject  to  tax  is  that  "which  shall  pass  by  will 

.     .     .     to  any  person     .     .     .     other  than  to  or  for  the 

3.  Inheritance      "^^  ^^  father,  mother,"  etc     The  fund  re- 

vafionf^cx'.        scrvcd   in  obedience  to  the  will  of  decedent 

cmption.  ^jjj  ^^^  p^gg  a^Q  ^j^y  pcrsou."     On  the  face 

of  the  statute  therefore  plaintiff  is  not  entitled  to  recover 
a  tax  upon  it.  His  counsel  have  foreseen  this  difficulty, 
and  they  bring  to  our  attention  section  1467b,  Code  Supp., 
which  is  as  follows: 

Except  as  to  property  passing  to  the  persons,  corpora- 
tions and  societies  exempted  by  section  fourteen  hundred 
and  sixty-seven  (1467)  of  the  Code  from  the  collateral 
inheritance  tax,  and  real  property  located  outside  the  State 
passing  in  fee  from  the  decedent  owner,  the  tax  imposed 
under  chapter  four  (4)  of  title  seven  (7)  of  the  Code  shall 
hereafter  be  assessed  against,  and  be  collected  from,  prop- 
erty of  every  kind,  which,  at  the  death  of  the  decedent 
owner,  is  subject  to,  or  thereafter,  for  the  purpose  of  dis- 
tribution, is  brought  into  this  State  and  becomes  subject 
to  the  jurisdiction  of  the  courts  of  this  State  for  distri- 
bution purposes,  or  which  was  owned  by  any  decedent 
domiciled  within  the  State  at  the  time  of  the  death  of 
such  decedent,  even  though  the  property  of  said  decedent 
80  domiciled  was  situated  outsic|e  of  the  State, 
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It  is  apparent  upon  the  face  of  this  section  that  it 
has  a  much  broader  purpose  than  to  reach  a  fund  such 
as  that  now  in  controversy.  We  will  not  stop  to  discuss 
that  broader  purpose.  The  contention  of  the  plaintiflf  is 
that  by  its  terms  it  qualifies  section  1467,  in  that  it  ap- 
plies to  "property  of  every  kind,"  regardless  of  whether 
it  passes  "to  any  person"  or  not  It  must  be  conceded 
that  the  language  of  this  section  will  bear  such  construc- 
tion; but,  if  we  were  to  place  such  construction  upon  it, 
it  would  destroy  section  1467  and  render  it  unconstitu- 
tional. It  has  heretofore  been  held  by  this  court  that  the 
constitutionality  of  our  collateral  inheritance  tax  law  can 
be  sustained  only  on  the  ground  that  it  is  not  a  tax  on 
the  property  itself,  but  upon  the  right  to  succession  to 
property,  and  that  a  tax  on  the  property  itself,  on  the 
ground  that  it  was  acquired  by  collateral  inheritance 
(which  tax  was  not  imposed  on  other  property),  would  be 
a  violation  of  the  Constitution.  See  Herriott  v.  Potter, 
115  Iowa,  648;  In  re  Stone's  Estate,  132  Iowa,  136.  Sec- 
tion 1467b  may  be  readily  and  naturally  construed  as  sup- 
plemental to  section  1467,  and  as  not  qualifying  it  in  any 
such  sense  as  to  render  it  unconstitutional.  Its  principal 
purpose  is  manifestly  to  impose  a  tax  upon  the  right  to 
succession  accruing  to  residents  of  this  State  in  property 
situated  in  other  States,  which  is  brought  into  this  State 
for  distribution;  and  to  impose  a  tax  upon  the  right  to 
succession  to  property  situated  without  the  State,  which 
was  owned  by  a  decedent  domiciled  within  the  State  at  the 
time  of  his  death.  Cases  of  this  kind  were  not  expressly 
provided  for  in  the  original  section.  We  hold  therefore 
that  section  1467b  has  no  application  to  the  case  at  bar. 

IV.  We  do  not  overlook  the  fact  that,  if  the  amount 
to  be  expended  for  a  tomb  were  reduced,  the  amount  re- 
maining would  pass  under  the  residuary  clause  to  collateral 
heirs,  and  would  thereupon  become  subject 
^'    *  ^  to  the  operation  of  the  statute;  but,  in  the 
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absence  of  fraud  or  collusion  on  the  part  of  the  residuary 
legatees,  this  does  not  furnish  to  the  plaintiff  a  ground  of 
complaint.  It  has  been  held  by  this  court  that  a  legacy 
to  a  collateral  relative  may  be  wai"^ed  or  renounced  in  its 
entirety.  Upon  such  renunciation  the  right  of  the  State 
to  collect  the  collateral  inheritance  tax  fails  with  the 
legacy  itself.  In  re  Stone's.  Estate,  132  Iowa,  136.  In 
the  case  at  bar,  so  far  as  appears  here,  the  residuary  lega- 
tees concede  the  propriety  and  reasonableness  of  the  fund 
reserved  for  erecting  a  tomb  to  the  testator.  Their  posi- 
tion in  the  matter  is  commendable,  rather  than  blame- 
worthy, and  we  see  no  ground  upon  which  the  plaintiff 
can  stand  to  interfere  therewith.  We  hold  therefore  •  that 
sections  1467a  and  1467b  have  no  application  to  the  issue 
presented  in  this  case ;  that  the  plaintiff,  as  State  Treasurer, 
can  collect  the  tax  only  upon  the  property  which  passes  by 
succession  to  some  of  the  persons  included  within  the  col- 
lateral class;  that,  in  the  absence  of  fraud  or  collusion, 
he  can  not  interfere  with  the  waiver  by  any  such  person  of 
his  rights  under  the  will;  nor  has  he  any  right  to  try 
'the  question  of  the  reasonableness  of  an  expense  under 
section  1467a,  except  for  the  purpose  of  determining  the 
classification  of  an  estate  as  exempt  or  nonexempt  from 
taxation. 

V.  The  last  ground  of  plaintiff's  demurrer  is  not 
pressed  in  argument  here. 

Our  view  above  expressed  indicates  that  we  see  notli- 
ing  contrary  to  public  policy  in  paragraph  6  of  the  tes- 
tator's will.  Whether  it  shall  be  regarded  as  selfish  or 
not  must  depend  upon  the  point  of  view.  If  it  be  so  con- 
ceded, it  determines  nothing. 

The  decree  of  the  court  below  is  affirmed. 
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State  of  Iowa,  Appellant,  v.  Wm.  C.  Anderson.  tlL^ 

Grand  jurors:  qualification:  request  to  serve.     Under  the  statute 

1  prohibiting  the  return  of  names  by  an  election  board  of  persons 
to  act  as  grand  jurors  who  have  directly  or  indirectly  requested- 
a  return  of  their  names,  the  practice  of  returning  the  names 
of  members  of  the  board  is  to  be  condemned,  but  in  the  instant 
case  only  two  members  of  the  grand  jury  were  members  of  the 
election  board,  and  their  names  were  returned  against  their 
express  wish,  so  that  the  objection  to  the  indictment  on  that 
ground   should   have  been   overruled. 

Adultery:  sufficiency  of  indictment.     An  indictment  charging  that 

2  defendant  committed  the  crime  of  adultery  with  a  certain  person, 
she  being  at  the  time  a  married  woman,  the  wife  of  a  certain 
person,  and  that  defendant  was  an  unmarried  man,  was  a  com- 
pliance with  the  statute  requiring  an  offense  to  be  stated  in  or- 
dinary and  concise  language. 

Same.     Intercourse  between  persons  not  husband  and  wife,  one  or 

3  both  of  whom  is  married  constitutes  adultery,  and  it  is  not  neces- 
sary to  allege  that  the  act  was  done  knowingly,  wilfully,  mali- 
ciously or  feloniously,  or  that  the  prosecution  was  commenced 
on  the  complaint  of  the  husband  or  wife. 

Appeal  from  Allamakee  District  Court. — Hon.  A.  N. 
HoBsoN,  Judge. 

Tuesday,  Deoembeb  15,  1908. 

An  indictment  charging  the  defendant  with  the  crime 
of  adultery  was  set  aside  on  his  motion,  and  he  was  dis- 
charged.    The  State  appeals. — Reversed  and  reminded. 

H.  W.  Byers,  Attorney  General,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

William  C.  Anderson,  for  appellee. 

Sherwin,    J. — One   of   the   grand   jurors   serving  at 
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the  time  the  indictment  was  found  and  returned  was  one 
of  the  judges  of  the  election  in  Ludlow  township,  and 
another  grand  juror  was  clerk  of  the  election  board  of 
Linton  township.  The  motion  assailed  the  indictment  on 
the  ground  that  these  two  members  of  the  grand  jury  had 
been  illegally  and  unlawfully  selected  by  the  election  boards 
of  which  they  were  members  and  were  incompetent  to  act 
as  grand  jurors  under  the  provisions  of  section  337  of  the 
Code  Supplement  of  1902.  The  section,  so  far  as  the 
same  is  material  to  the  question  before  us  is  in  the  language 
following:  "Such  lists  shall  be  composed  only  of  persons 
competent  and  qualified  to  serve  as  jurors;  and  the  judges 
of  election  or  boards  of  supervisors  shall  omit  from  said 
lists  the  name  of  any  person  who  has  served  as  a  grand  or 
petit  juror  in  any  court  of  record  since  January  first  pre- 
ceding. And  if  the  name  of  any  such  person  is  returned, 
the  fact  that  he  has  requested  to  be  so  returned,  or  has 
served  as  such  juror  in  a  court  of  record  during  the  jury 
year,  as  defined  in  this  chapter,  shall  be  a  ground  for 
challenge  for  cause.  The  members  of  the  election  board  or 
the  board  of  supervisors  when  certifying  to  such  lists  shall 
state  that  the  lists  do  not  contain  the  name  of  any  person 
who  requested,  directly  or  indirectly,  that  his  name  ap- 
pear thereon."  Under  this  section,  if  the  name  of  any 
person  is  returned  at  his  request,  it  is  a  ground  for  chal- 
lenge for  cause.  The  plainly  expressed  intent  of  the  stat- 
ute is  to  exclude  from  service  as  a  grand  juror  any  person 
who  shall  directly  or  indirectly  seek  such  service.  The 
provision  is  a  wise  one  for  many  reasons. 

It  is  essential  to  the  due  administration  of  justice 
that  criminal  charges  be  investigated  and  tried  by  im- 
partial triors,  and  this  requirement  may  be  entirely  swept 

I.  Grand  jurors:     ^^^7    ^^    *^    S^^^^    i^^    ^^7    ^    COmpOSCd 

J^iesfto"*      ^f  ™^^  ^'^^  hsLYe  sought  to  become  members 

^^^  thereof.     Nor  do  we   deem   it  necessary   to 

constitute  a  ground   for  challenge  that  the  juror  has  ex- 
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pressly  requested  that  his  name  be  placed  on  the  list 
returned.  In  our  judgment  it  is  enough  if  his  language  is 
fairly  open  to  such  construction.  In  this  case  it  appears 
that  in  some  instances  the  names  of  all  of  the  members  of 
the  election  board  were  placed  on  the  list  and  returned  as 
qualified  jurors.  While  such  action  may  be  possible  without 
a  violation  of  the  statute  under  consideration,  it  at  once 
creates  the  impression  that  such  names  have  been  returned 
by  mutual  agreement  or  acquiescence  which  in  law  would 
amount  to  a  request,  and  such  practice  is  to  be  condemned ; 
but  the  grand  jury  that  returned  the  indictment  against 
this  defendant  had  but  two  men  serving  thereon  who 
were  members  of  election  boards,  and  they  were  from 
different  townships,  and  each  testified,  in  substance,  that 
his  name  was  placed  on  the  list  and  returned  againat  his 
expressed  wish  to  the  contrary.  If  this  be  true,  and  it 
must  so  be  considered  from  the  record  before  us,  neither 
the  letter  nor  the  spirit  of  the  statute  was  violated,  and  the 
motion,  so  far  as  it  was  based  on  that  ground,  should  have 
been  overruled.  Goldthorp  v.  Ooldthorp,  115  Iowa,  433. 
Other  grounds  of  the  motion  were  that  the  indict- 
ment failed  to  charge  a  crime,  that  it  failed  to  state  that 
the  woman  involved  in  the  charge  was  a  married  woman, 
that  the  indictment  failed  to  allege  that 
ficiency  of  the  defendant  "knowingly,  willfully,  malic- 
iously or  feloniously  committed  the  crime," 
and  that  it  did  not  show  on  its  face  that  the  prosecution 
was  commenced  by  the  husband  or  wife  as  required  by 
law.  The  indictment  charged  that  the  crime  was  com- 
mitted with  "Alice  E.  Carver,  she  being  at  the  time  a 
married  woman,  to  wit,  the  wife  of  one  George  H.  Can'^er," 
and  it  further  charged  that  the  defendant  was  at  the  time 
an  unmarried  man.  Code,  section  5280,  requires  only 
that  an  indictment  "contain  a  statement  of  the  facts  con- 
stituting  the   offense    in    ordinary    and    concise    language. 
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without  repetition,  and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  vrhat  is  intended." 

The  indictment  clearly  complied  Avith  the  require- 
ments of  the  statute,  and  the  defendant  coiiLl  not  fail  to 
understand  the  charge.  An  allegation  that  the  crime  was 
committed  within  the  period  of  limitation 
was  sufficient,  without  charging*  specific  ajts. 
Sexual  intercourse  between  two  persons  not  husband  and 
wife,  either  one  or  both  of  whom  are  married,  constitutes 
adultery  imder  the  statute,  and  it  is  not  necessary  to  charge 
that  the  act  was  done  "knowingly,  willfully,  maliciously  or 
feloniously."  State  v.  Griffin,  79  Iowa,  568;  State  v. 
Hutchinson,  95  Iowa,  56G.  IN'or  is  it  necessary  to  allege 
in  tlie  indictment  that  the  prosecution  was  commenced  on 
the  complaint  of  the  husband  or  wife.  State  v.  Andreu^s, 
95  Iowa,  451;  State  v.  Ilarmonn,  135  Iowa,  167. 

The  court  erred  in  setting  aside  the  indictment  and 
in  discharging  the  defendant.  The  case  is  therefore  re- 
versed and  remanded. 


A.  Slimmer,  Appellant,  v.  Chickasaw  County,  Appellee. 

Taxation:  recovery  of  taxes  voluntarily  paid:  estoppel.  Taxes  il- 
legally or  erroneously  paid,  although  voluntarily  and  without  pro- 
test, may  be  recovered  by  the  tax  payer  in  virtue  of  Code  section 
1417;  but  one  who  voluntarily  submits  his  property  to  the  jur- 
isdiction of  a  tax  officer,  asking  that  it  be  assessed  by  him,  is 
estopped  thereafter  from  denying  that  it  was  not  assessable  or  that 
the  authorities  had  jurisdiction,  especially  where  action  has  been 
taken  by  the  assessment  district  on  the  strength  thereof. 

Appeal  from  Chickasaw  District  Court. — ^Hx>n.  A.  N. 
HoBsoN,   Judge. 

Tuesday,  December  15,  1908. 
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Action  at  law  to  recover  taxes  alleged  to  have  been 
erroneously  and  illegally  paid  by  and  exacted  from  plain- 
tiflf  by  the  defendant  county.  The  case  was  tried  to  the 
court  as  in  equity,  resulting  in  a  decree  dismissing  the 
petition,  and  plaintiff  appeals. — Affl,rmed. 

Sager  &  Sweet  and  Springer,  Clary  &  Condon,  for 
appellant. 

Smith  &  O'Connor,  for  appellee^ 

Deemeb,  J. — At  the  time  of  the  commencement  of 
this  suit,  and  for  many  years  prior  theretp,  plaintiflf  was  a 
resident  of  Waverly,  in  Bremer  County.  His  nephew, 
Lipman  Loser,  was  at  all  times  material  to  our  inquiry 
a  resident  of  Nashua,  in  Chickasaw  County,  engaged  in 
the  banking  and  loan  business.  About  the  year  1898  plain- 
tiflf concluded  to  retire  from  active  business,  and  pursuant 
thereto  dissolved  a  partnership  of  which  he  had  thereto- 
fore been  a  member,  largely  converted  his  assets  into  mon- 
eys and  credits,  and  transferred  a  large  amount  thereof  to 
defendant  county,  placing  the  same  in  the  hands  of  his 
nephew.  Loser,  and  giving  him  the  full  management  and 
control  thereof.  To  his  nephew  he  executed  an  ordinary 
power  of  attorney  authorizing  him 

In  the  transaction  of  all  my  business  affairs  and  the 
management  of  my  interest  in  all  my  personal  and  real 
property  wherever  the  same  is  situated  with  power  to  sell 
and  convey  the  same  and  give  lawful  deeds  and  convey- 
ances for  the  same  or  any  part  thereof  for  me  and  in  my 
stead  for  such  terms  as  he  may  see  fit  and  proper;  also  to 
collect  all  or  any  mortgages'  either  real  or  chattel  either' 
by  legal  proceedings  or  settlement  on  such  terms  as  he 
shall  deem  best  and  to  receipt  for  and  release  the  same 
as  fully  as  if  done  by  myself.  I  also  authorize  him  as 
my  attorney  hereby  appointed,  to  close  out,  wind  up  or 
diminish  all  or  any  of  my  partnership  interests  or  in  his 
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discretion  increase  the  same  as  he  deems  it  advisable.  And 
I  hereby  authorize  and  empower  my  said  attorney  lipman 
Loser  to  act  for  me  and  in  my  stead  in  all  matters  relating 
to  any  contracts  made  by  me,  either  by  extending  or  clos- 
ing up  the  same  as  he  may  deem  best  and  in  any  other 
of  my  matters  of  every  name  and  nature  not  herein  enum- 
erated, giving  and  granting  unto  my  said  attorney  full 
power  and  authority  to  do  and  perform  all  and  every  act 
and  thing  whatsoever  requisite  and  necessary  to  be  done 
in  and  about  the  premises  as  fully  to  all  intents  and  pur- 
poses as  1  might  or  could  do  if  personally  present,  with 
full  power  of  substitution  and  revocation  hereby  ratifying 
and  confirming  all  that  njy  said  attorney  or  his  substitutes 
shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

Shortly  thereafter,  and  in  the  year  1897,  he  entered 
into  a  contract  with  Loser,  the  material  parts  of  which 
read  as  follows: 

Contract  made  this  10th  day  of  December,  1897,  be- 
tween A.  Slimmer  of  Waverly,  Iowa,  and  Lipman  Loser 
of  Nashua,  Iowa,  Witnesseth:  That  the  said  A.  Slimmer, 
having  heretofore  placed  in  the  possession  and  under  the 
control  and  management  of  the  said  Loser,  certain  moneys, 
notes,  mortgages  and  credits  evidencing  and  securing  the 
payment  of  moneys  belonging  to  the  said  Slimmer,  for  the 
purpose  of  investing  and  loaning  the  same,  collecting  the 
amounts  due  thereon,  re-investing  the  same,  and  so  em- 
ploying the  said  funds  at  interest,  at  the  best  safe  and 
obtainable  rates,  of  which  securities  and  funds  the  said 
Loser  now  has  the  possession;  it  is  agreed  by  and  between 
th§  parties  in  relation  thereto  and  in  relation  to  the  busi- 
ness affairs  of  the  said  A.  Slimmer,  that  the  said  Loser 
shall  make,  control  and  manage  the  said  funds  and  securi- 
ties and  duly  account  therefor  to  the  said  Slimmer,  and 
at  the  request  of  the  said  A.  Slimmer  he  shall  attend  to 
any  other  business  of  bis  that  he  may  be  called  upon.  The 
compensation  for  all  such  services  under  this  contract  shall 
be  reasonable  in  proportion  to  the  amount  of  services  here- 
tofore and  hereafter  to  be  performed,  and  shall  be  settled 
for  by  December  1st  of  each  year,  and  at  such  time  eadi 
party  has  the  right  to  abrogate  this  agreement     In  case  of 
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a  disagreement  as  to  the  compensation  for  services  ren- 
dered as  aforesaid  between  said  Lipman  Loser  and  A. 
Slimmer,  each  party  shall  select  one  person,  and  the  two 
so  chosen  shall  select  another  and  the  decision  of  the  three 
as  to  compensation  for  the  labor  performed  by  the  said 
Lipman  Loser  shall  be  final.     A.  Slimmer,  Lipman  Loser. 

Something  like  $300,000  in  moneys  and  credits  were 
transferred  to  Loser  pursuant  to  this  power  of  attorney 
and  contract,  and  Loser  managed  and  controlled  the  same 
down  to  about  the  year  1905.  With  plaintiff's  knowledge 
and  assent,  and  without  any  suggestion  from  the  county 
authorities  other  than  the  presentation  of  blanks  to  Loser 
for  the  return  of  this  assessment,  Loser  listed  the  property, 
moneys,  and  credits  turned  over  to  him  by  plaintiff  for 
assessment  in  defendant  county  and  in  the  town  of  Nashua. 
This  was  done  for  more  than  seven  years  without  protest 
of  any  kind,  save  as  to  some  road  and  water  taxes,  which, 
at  plaintiff's  request,  were  canceled.  Loser  voluntarily 
paid  the  taxes  levied  pursuant  to  these  assessments,  and 
received  credit  for  the  amount  thereof  in  his  settlement 
with  plaintiff.  Plaintiff,  through  his  agent,  Loser,  in 
effect  requested  the  officials  of  defendant  county  to  make 
the  assessment  and  to  levy  the  tax,  and  plaintiff  himself 
in  his  conference  with  the  city  officials  of  the  town  of 
IN'ashua  represented  that  his  moneys  and  credits  then  in 
the  hands  of  Loser  were  assessable  in  Nashua,  where  Loser 
lived,  and  the  only  complaint  he  made  was  of  the  fact 
that  the  levy  was  not  decreased  by  reason  of  his  taking 
so  large  a  sum  of  money  into  the  assessment  district.  He 
also  claimed,  however,  that  his  property  was  not  subject 
to  taxation  for  road  and  water  purposes,  and  at  his  re- 
quest these  taxes  were  canceled  and  some  returns  made 
to  him  by  reason  of  collection  thereof  having  been  made. 
Both  •  plaintiff  and  his  agent,  Loser,  believed  that  these 
moneys  and  credits  were  assessable  in  defendant  county,  and 
contrary  to  the  habit  of  many  men  of  means  plaintiff  in- 


452  Slimmee  v.   Chic:Kasaw  County.     [140  Iowa 

sisted  that  all  his  property  in  the  hands  of  his  agent  should 
be  taxed,  and  both  he  and  his  agent  made  statements  and 
returns  of  the  amount  thereof  to  the  assessor.  In  other 
words,  believing  that  the  property  was  assessable  in  de- 
fendant county  and  in  the  town  of  Nashua,  and  believing 
that  all  property  subject  to  assessment  should  bear  its 
proper  proportion  of  the  public  burden,  they  voluntarily 
and  on  their  own  motion  caused  the  same  to  be  assessed  in 
defendant  county,  and  thereafter  paid  the  tax  levy,  without 
any  protest  whatever,  believing  that  they  were  performing 
their  duty  as  good  citizens  and  with  intent  to  bear  their 
part  of  the  burdens  of  taxation. 

Pursuant,  no  doubt,  to  the  holdings  of  this  court  in 
Oerman  Trust  Co.  v.  Board,  121  Iowa,  325,  and  Snahenr 
berg  v.  Stein,  126  Iowa,  650,  the  authorities  of  Bremer 
County  concluded  that  plaintiff's  personal  property  was 
assessable  in  that  county,  no  matter  where  it  might  be 
located;  and  so  in  the  year  1905  they  commenced  action 
against  plaintiff  in  the  district  court  of  Bremer  County, 
seeking  >to  collect  from  him  taxes  for  the  years  1901,  1902, 
1903  and  1904,  upon  the  moneys  and  credits  which  he 
had  left  with  Loser  in  Chickasaw  County,  and  upon  which 
taxes  had  been  paid  in  that  county  for  these  same  years. 
This  case  never  went  to  trial,  but  was  settled  and  com- 
promised by  plaintiff  paying  to  the  county  treasurer  of 
Bremer  County  the  sum  of  $10,500.  After  the  action  was 
commenced  in  Bremer  County,  plaintiff  commenced  this 
suit  against  the  defendant  Chickasaw  County,  the  inde- 
pendent school  district  of  Nashua,  and  the  town  of  Nashua 
to  recover  the  amount  of  taxes  he  had  paid  upon  the  mon- 
eys and  credits  in  the  hands  of  Loser  for  the  years  1900 
to  1904,  inclusive.  The  school  district  and  the  town  ap- 
peared and  filed  demurrers  to  the  petition,  and  these  de- 
murrers were  sustained.  The  defendant  Chickasaw  County 
answered,  and  upon  the  issues  joined  the  case  was  tried  to 
the  court,  resulting  in  a  judgment  dismissing  the  petition. 
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The  correctness  of  the  ruling  on  the  demurrer  of  the 
school  district  and  of  the  town  is  not  now  before  us,  and 
the  sole  question  upon  this  appeal  is  the  right  of  plaintiff 
to  recover  taxes  paid  defendant  county  during  the  years 
hitherto  mentioned. 

The  action  is  bottomed  upon  section  1417  of  the 
Code,  which,  so  far  as  material,  reads  as  follows:  "The 
board  of  supervisors  shall  direct  the  treasurer  to  refund 
to  the  taxpayer  any  tax  or  portion  thereof  found  to  have 
been  erroneously  or  illegally  exacted  or  paid,  with  all  inter- 
est and  costs  actually  paid  thereon."  Under  this  section  it 
has  been  held  in  many  cases  that  a  taxpayer  may  by  action 
recover  back  taxes  erroneously  or  illegally  exacted  or  paid, 
even  though  paid  voluntarily  and  without  protest  Richards 
V.  Wapello  County,  48  Iowa,  507;  Dickey  v.  Polk  County, 
58  Iowa,  287;  Lauman  v.  Des  Moines,  29  Iowa,  310.  At 
common  law  no  such  action  would  lie,  for  the  reason  that 
taxes  voluntarily  paid,  although  erroneous  or  illegal,  could 
not  be  recovered  back.  Lindsey  v.  Boone  Co.,  92  Iowa,  86 ; 
H.  L.  &  B,  Co.  V.  Marion,  110  Iowa,  468;  Newcomb  v. 
Davenport,  86  Iowa,  291.  So  that,  if  there  be  any  right 
of  action  at  all,  it  exists  by  reason  of  the  statute  quoted. 

Counsel  contend  that,  notwithstanding  our  decision 
in  the  German  Savings  Bank  and  Snakenberg  cases,  the 
moneys  and  credits  involved  in  this  action  were  properly 
assessable  in  the  defendant  county  under  section  1317  of 
the  Code.  There  is  much  which  might  be  said  in  favor 
of  this  proposition,  but  we  do  not  find  it  necessary  to 
decide  that  question. 

Again,  it  is  argued*  in  support  of  the  finding  of  the 
trial  court  that  the  error  in  this  case  was  simply  a  mistake 
of  law  on  plaintiff's  part,  and  that  this  is  not  such  an 
error  as  is  contemplated  by  section  1417  of  the  Code. 
Dubuque,  etc,  Co.  v.  Board,  40  Iowa,  16,  and  Kehe  v. 
Blackhawk  County,  125  Iowa,  549,  lend  support  to  this 
view,  but  the  decision  need  not  be  placed  on  that  ground. 
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for  in  our  opinion  there  is  a  better  one  upon  which  to 
plant  it.  Defendant  pleads  that  plaintiff  by  reason  of  his 
conduct  is  estopped  from  now  saying  that  his  property 
was  not  assessable  id  Chickasaw  County.  In  support  of 
this  plea,  it  not  only  relies  upon  the  facts  above  stated,  but 
upon  the  further  fact  that  debts  were  incurred,  estimates 
made,  and  money  paid  out  on  the  strength  of  the  moneys 
and  credits  being  assessable  in  Chickasaw  County,  as 
plaintiff,  not  only  through  his  agent,  but  personally,  repre- 
sented. It  is  the  almost  universal  voice  of  authority 
that  where  one  voluntarily  submits  his  property  to  the 
jurisdiction  of  the  assessing  officer,  asking  that  it  be 
assessed  by  him,  he  is  thereafter  estopped,  especially  when 
action  has  been  taken  by  the  county  or  any  of  the  assess- 
ment districts  on  the  strength  thereof,  from  denying  that 
the  property  was  assessable,  or  from  saying  that  the  au- 
thorities had  no  jurisdiction  thereof.  See,  as  supporting 
this  wholesome  rule:  HamacJcer  v.  Bank,  95  Wis.  359 
(70  N.  W.  295).;  Tolman  v.  Raymond,  202  111.  197  (66 
N.  E.  1086) ;  In  re  Bank  of  Marion,  153  HI.  516  (39 
K  E.  118);  Ooddard  v.  Town,  30  Conn.  394;  Ives  v. 
North  Canaan,  33  Conn.  402;  Phelps,  etc.,  Co.  v.  Board, 
84  Iowa,  610;  Rodger  v.  Gaines,  73  Ala.  218.  See,  also, 
valuable  note  to  Inland  Co.  v.  Thompson,  7  Am.  &  Eng. 
Ann.  Cas.  866. 

From  the  facts  above  recited  it  is  apparent  that  every 
element  of  estoppel  is  present  in  this  case,  and  that  it  is 
clearly  within  the  rule  announced  in  the  cases  cited.  As 
said  in  the  Goddard  case,  supra,  "He  (plaintiff)  can  not 
be  instrumental  in  putting  money  into  the  treasury  of  the 
town  and  then  maintain  a  suit  to  recover  it  back.^'  Plain- 
tiff's agent  made  out  and  presented  a  list  of  moneys  and 
credits  which  he  represented  were  taxable  in  defendant 
county,  and  in  effect  asked  the  officials  thereof  to  assess 
the  same.  Plaintiff  knew  of  and  assented  to  this,  and,  al- 
though both  may  have  been  mistaken  as  to  the  law,  they 
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can  not  now  recede  and  claim  that  the  property  was  not 
taxable  in  the  defendant  county.  In  Phelps  v.  Board, 
supra,  we  said:  "Having  consented  to  an  assessment  in 
the  sum  fixed  by  the  district  court,  we  think  it  is  now  too 
late  for  appellant  to  raise  the  question  of  its  liability  to 
any  assessment.^'  This  is  virtually  the  holding  in  the 
Kehe  case,  supra.  There  the  tax  was  paid  by  Kehe  on  the 
assumption  that  his  property  was  assessable,  and,  after  dis- 
covering his  mistake,  he  sought  to  recover  the  same  from 
the  county.  This  we  said  he  could  not  do.  Where  one 
volimtarily  hands  in  to  the  assessor  a  list  of  property  which 
he  represents  is  liable  to  assessment,  and  thereafter  pays  the 
taxes  levied  which  are  used  and  expended  by  the  county, 
he  can  not  thereafter  change  front  and  say  that  the  prop- 
erty was  not  assessable  for  any  amount.  As  it  is  the 
duty  of  assessors  to  list  for  taxation  all  property  which 
may  be  presented  to  them  as  subject  to  taxation,  the  owner 
can  not,  after  the  assessment  has  been  made  and  taxes 
paid,  recover  the  amount  back  on  the  theory  that  the 
property  is  not  subject  to  taxation  in  the  district  where 
returned.  Section  1417  does  not  cover  such  a  case,  and, 
if  it  applies  to  erroneous  taxation  at  all,  it  should  not 
be  held  to  relieve  one  who  voluntarily  and  of  purpose  pre- 
sents his  property  for  taxation,  and  thereafter,  and  after 
having  paid  the  taxes,  changes  his  mind  and  concludes 
that  the  property  was  not  subject  to  taxation.  On  the 
theory  of  an  estoppel  the  case  is  not  difficult  of  solution. 
We  reach  the  conclusion  that  the  plaintiff  is  estopped 
from  saying  that  his  property  was  erroneously  assessed, 
and  the  judgment  must  be,  and  it  is,  affmnecL 
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State  of  Iowa,  Appellee,  v.  Chaeles  Habt,  Appellant. 

Trial:  continuance.    Where  diligence  is  not  shown  in  preparing  for 

1  trial,  or  where  the  grounds  of  a  motion  for  continuance  filed 
after  a  cause  is  called  for  trial  were  known  prior  to  that  time, 
a  continuance  of  the  cause  may  properly  be  denied. 

Forgery:  evidence  of  other  like  transactions.     On  a  prosecution 

2  for  forgery  evidence  tending  to  show  other  like  transactions  is 
admissible,  not  as  substantive  proof  of  the  criifie  charged  but  as 
bearing  upon  the  credibility  of  defendant  as  a  witness;  and  as 
limited  by  the  court  to  a  consideration  for  that  purpose  no  pre- 
judice in  the  instant  case  resulted  from  its  admission. 

Instructions:  reasonable  doubt:  circumstantial  evidence.    It  is  not 

3  necessary  for  the  court  to  instruct  in  each  paragraph  of  its  charge 
that  the  state  must  prove  its  case  and  each  element  thereof  be- 
yond a  reasonable  doubt;  nor  is  it  necessary  for  it  to  instruct  on 
the  subject  of  circumstantial  evidence  where  the  charge  is  estab- 
lished if  at  all  by  direct  testimony,  especially  in  the  absence  of 
a  request  to  that  effect. 

Argument:    prejudicial    statements.      Where    defendant's    counsel 

4  by  cross  examination  of  the  states  witnesses  and  by  argument 
injects  improper  matter  into  the  case,  the  defendant  can  not  com- 
plain of  the  county  attorney's  reply  argument,  unless  he  oversteps 
proper  bounds  in  so  doing  and*  prejudice  results  to  defendant 
thereby.     In  the  instant  case  no  prejudice  is  shown. 

Same:  affidavits.     Misconduct  in  argument  to  the  jury  cannot  be 

5  shown  by  affidavits. 

Appeal  from  Polk  District  Court. — ^Hon.  Hugh  Beennan, 

Judge. 

Tuesday,  Decembeb  15,  1908. 

Iin)iCTMENT  for  uttering  a  forged  note.  Trial  to  a 
jury.  Verdict  and  judgment  of  guilty,  and  defendant  ap- 
peals.— Affirmed. 


J.  A.  Merritt,  for  appellant 
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H.  W.  Byers,  Attorney  General,  and  C.  TF.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Deemee,  J. — The  note  which  defendant  is  charged 
with  having  uttered  purports  to  have  been  signed  by 
Nathan  Lentz.  It  is  for  the  sum  of  $100,  made  to  Chas. 
Hart,  and  purports  to  have  been  executed  February  11, 
1907.  The  note  was  sold  to  B.  J.  Cavanaugh  as  a  genuine 
instrument  of  the  purported  maker.  The  indictment  was 
returned  June  14,  1907,  and  on  June  15th  defendant  was 
arrested  and  arraigned.  His  case  was  then  assigned  for 
trial  on  June  20th.  On  the  18th  of  that  month  defendant 
filed  a  motion  for  a  continuance  based  upon  the  grounds 
(1)  that  the  time  was  too  short  to  enable  him  to  prepare 
for  trial;  (2)  that  two  material  witnesses  were  absent  from 
the  county,  and  their  testimony  could  not  be  obtained. 
This  motion  was  sustained,  and  the  cause  continued  until 
the  September  term  of  court.  On  the  17th  day  of  Sep- 
tember, 1907,  the  case  was  again  called  for  trial,  and, 
defendant  having  appeared  in  person  and  by  counsel,  a 
jury  was  impaneled  and  sworn  to  try  the  case,  whereupon 
defendant  presented  another  motion  for  a  continuance  based 
upon  the  same  grounds  as  the  former  one.  Objection  to 
this  was  made  by  the  county  attorney  on  the  ground  that 
the  application  came  too  late,  and  that  no  sufficient  dili- 
gence was  shown.  The  court  overruled  the  motion,  and  of 
this  complaint  is  made. 

I.  Section  3606  of  the  Code  provides  that  such  a 
motion  shall  not  be  allowed  when  the  case  is  called  for 
trial,  except  for  matters  which  could  not  by  reasonable  dili- 
X.  Trial:  gcucc  havc  been  discovered  before  that  time, 

continuance  rpj^^  grounds  for  the  motion  were  as  well 
known  before  the  case  was  called  for  trial  as  after,  and 
this  in  itself  was  sufficient  ground  for  overruling  the  mo- 
tion. Moreover,  the  showing  made  in  support  of  the 
motion,  even  had  it  been  timely,  does  not  indicate  sufficient 
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diligence   in   preparing   for    trial.      State   v.    Bwms,    124 
Iowa,  207. 

IL  It  is  claimed  that  a  juror  was  incompetent  be- 
cause of  defective  hearing.  The  testimony  taken  on  the 
voir  dire  does  not  establish  this  claim.  State  v.  Norman, 
135  Iowa,  483;  State  v.  Hudson,  110  Iowa,  663;  State  v. 
Bone,  114  Iowa,  537. 

III.  Complaint  is  made  of  the  introduction  of  tes- 
timony tending  to  show  other  utterings  of  forged  paper. 
We  do  not  find  that  the  State  offered  any  sub&tantive  tes- 
a.  FoRCEty:  timouy  of  this  kind.     All   that   appears  in 

otheruke**  this  Connection  is  that  upon  defendant's 
transactions.  cross-cxaminatiou  certain  facts  with  refer- 
ence to  other  transactions  were  brought  out  Bearing 
thereon,  the  trial  court  gave  the  following  instruction: 
"Evidence  tending  to  show  other  acts  of  the  defendant  in 
connection  with  other  instruments  alleged  to  have  been 
forged,  has  been  admitted.  This  evidence  you  will  not 
consider  for  the  purpose  of  determining  whether  or  not 
the  instrument  named  in  the  indictment  was  a  forged  one, 
or  whether  the  defendant  uttered  and  passed  the  said  in- 
strument in  the  indictment,  but  it  will  be  considered  by 
you  only  in  connection  with  the  testimony  of  the  defend- 
ant and  as  bearing  upon  his  credibility  as  a  witness.'' 
There  was  no  prejudicial  error  here.  The  cross-examina- 
tion was  proper,  or  at  any  rate  not  complained  of. 

IV.  A  complaint  that  one  of  defendant's  witnesses 
was  not  allowed  to  testify  as  to  the  genuineness  of  the 
signature  to  the  note  is  not  borne  out  by  the  record. 

V.  Several  instructions  are  complained  of,  and  it 
is  contended  that  the  court  erred  in  denying  defendant's 
requests  and  in  failing  to  instruct  as  to  circumstantial  evi- 
3.  iNSTtucTioNs:    dence,   although  no  request  on  this   subject 

doubt:  cir-        was  made.     Gteneral  complaint  is  made  be- 

cumstantial 

evidence.  causc    the    court    did    not    instruct    m    each 

paragraph  that  the   State  must  prove  its  case   and  each 
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element  thereof  beyond  a  reasonable  doubt.  This  is  not 
required.  The  general  rule  was  stated  by  the  court  and 
reiterated  in  another  instruction  relating  to  the  elements 
of  the  offense  and  what  was  essential  to  be  proved  to  make 
out  the  offense.  This  was  sufficient  The  requests,  in 
so  far  as  they  stated  correct  propositions,  were  embodied 
in  the  charge  as  given.  No  request  was  made  that  the 
court  instruct  on  the  subject  of  circumstantial  evidence, 
and,  in  the  absence  of  such  request,  the  trial  court  on  the 
record  made  was  justified  in  omitting  to  charge  thereon. 
The  passing  of  the  paper  and  the  forgery  were  established 
by  direct  evidence,  and  the  inference  might  well  have 
been  drawn  that  defendant  did  it  At  any  rate  there 
was  no  error  here. 

.VI.     During  the  closing  argument  of  the  case  to  the 
jury  the  county  attorney  made  reference  to  the  fact  that 
defendant  had  been  bound  over  to  the  grand  jury  by  cer- 
tain justices  of  the  peace  of  Polk   County, 
prejudicial'        and  that  they  were  not  in  the  habit  of  bind- 

statements.  ,  " 

ing  over  unless  there  was  some  evidence 
tending  to  point  out  the  guilt  of  such  persons.  This  was 
said  in  response  to  some  statements  made  by  defendant's 
attorney  In  his  argument.  The  trial  court,  upon  objection 
being  made,  sustained  it,  and  directed  the  jury  not  to 
consider  the  matter.  There  was  testimony  brought  into 
the  case,  without  objection,  to  the  effect  that  defendant 
had  been  bound  over,  and  his  counsel  in  argument  at- 
tempted to  explain  this  away.  What  was  said  by  the 
county  attorney  was  in  response  thereto,  and,  while  per- 
haps in  his  zeal  he  went  a  little  too  far  in  the  matter, 
tlie  trial  court  restrained  him  and  directed  the  jury  not 
to  consider  the  matter.  In  view  of  the  entire  record, 
we  are  satisfied  that  there  was  no  reversible  error  here. 
The  matter  was  injected  into  the  arguments  by  defendant's 
counsel,  and  he  can  not  well  complain  of  the  situation 
unless  it  appears  that  the  county  attorney  so  far  overstepped 
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the  bounds  as  that  prejudice  resulted  to  the  defendant 
The  trial  court  found  that  there  was  no  prejudice,  and  we 
see  no  reason  for  disturbing  the  holding.  State  v.  Bums, 
119  Iowa,  663 ;  State  v.  Milmeier,  102  Iowa,  697. 

Defendant's  counsel  called  out  the  matter  upon  which 
the  argument  was  based  in  his  cross-examination  of  one  of 
the  State's  witnesses,  and  in  his  argument  attempted  to 
break  the  force  thereof.  This  opened  the  door  to  a  reply 
by  the  State's  attorney. 

Moreover,  the  alleged  misconduct  is  attempted  to 
5.  Same:  ^^  showu  by  affidavits,  which  under  our  prac- 

affidavits.  ^j^^  jg  ^^^  permissible.     We  base  our  con- 

clusion upon  the  findings  made  by  the  trial  court  and  em- 
bodied in  the  record. 

No  prejudicial  error  appears,  and  the  judgment  must 
be,  and  it  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Nobman  Fishel, 
Appellant 

Venue:  judicial  notice.    The  location  of  incorporated  municipalities 

1  within  a  certain  county  is  a  matter  of  judicial  notice 

Venue:  evidence.    Venue  is  a  question  of  fact  to  be  gathered  from  the 

2  proven  circumstances.    Evidence  held  *o  support  a  finding  that 
the  prosecution  was  in  the  proper  county. 

Attempted  Rape:  evidence.     Evidence  upon  a  prosecution  for  at- 

3  tempted  rape  is  reviewed  and  held  to  sustain  a  verdict  of  con- 
viction. 

Appeal  from  Page  District  Court. — ^Hon.  N.  W.  Maoy, 

Judge. 

TxTESDAY,   December   15,    1908. 
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The  defendant  was  convicted  upon  a  charge  of  at- 
tempted rape,  and  appeals. — Affirmed, 

Parslow  &  Peters  and  B..  H,  Scott,  for  appellant. 

H.  W.  Byers,  Attorney  General,  and  C.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Weaver,  J. — Counsel  for  appellant  confine  their 
argument  for  a  reversal  of  the  judgment  helow  to  two 
propositions. 

I.  It  is  claimed  there  was  a  failure  of  proof  upon 
the  allegation  that  the  offense  was  committed  in  Page 
County,  Iowa.  According  to  the  story  of  the  prosecuting 
I.  Vbhub:  witness,    a   girl   of   eighteen   years,    she    en- 

noticc  tered    a    huggy    driven    by    appellant,    who 

undertook  to  carry  her  fr^m  Clarinda  to  her  home  in 
Braddyville  in  said  county,  taking  a  route  in  a  southerly 
direction  through  Shambaugh  to  Morseman,  thence  westerly 
in  the  direction  of  Braddyville.  She  states  that  before 
they  reached  Shambaugh  the  defendant  began  his  assault 
upon  her  person,  and  at  repeated  intervals  until  after  they 
reached  Morseman  and  a  short  distance  beyond  he  made 
numerous  unsuccessful  attempts  to  have  intercourse  with 
her  by  force  and  against  her  will.  At  a  short  distance 
beyond  Morseman  she  left  appellant^s  buggy  and  sought 
the  protection  of  another  person,  who  took  her  to  her 
home,  where  she  at  once  related  the  story  of  her  alleged 
wrongs  to  her  parents.  The  record  affirmatively  shows 
that  Braddyville  is  in  Page  County.  Clarinda  and  Sham- 
baugh are  incorporated  municipalities,  the  location  of 
which  in  Page  County  is  a  matter  of  judicial  notice.  See 
State  V.  Mitchell,  139  Iowa,  455,  and  cases  there  cited. 

Even  if,  as  counsel  claim,  Morseman  is  a  mere  place 
without  a  corporate  or  other  organization,  making  its 
location  the  subject  of  judicial  notice,  yet  its  location  is 
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approximately  shown  by  the  testimony  of  the  witnesses. 
2.  Venue:  Moreover,  the  person  with  whom  the  prose- 

evidence.  cuting    witnoss    sought    refuge    locates    the 

place  at  which  they  met  about  ten  miles  from  Clarinda. 
The  route,  course  and  distance  which  the  appellant  drove 
are  stated  with  some  degree  of  particularity  by  the  com- 
plainant. The  question  of  venue  is  one  of  fact  for  the 
jury,  and  with  the  data  furnished  by  the  testimony  of 
these  witnesses  we  can  not  say  that  the  finding  of  the 
jury  that  the  crime  was  coinmitted  in  Page  County  is 
without  support  in  the  record.  The  beginning  and  end 
of  the  route  were  in  Page  County,  and,  unless  by  some 
extremely  indirect  course,  their  line  of  travel  between  the 
two  towns  must  have  been  in  that  county.  The  possibility 
that  they  may  have  driven  beyond  the  county  line  does 
not  so  overcome  the  force  of  the  other  proved  circumstances 
as  to  justify  the  court  in  saying  there  was  a  failure  of 
proof  on  the  matter  of  venue. 

II.  The  other  point  raised  for  our  consideration  is 
the  sufficiency  of  the  evidence  to  sustain  the  verdict.  It 
is  conceded  that  if  a  criminal  assault  was  made  upon  the 

prosecuting  witness  at  the  time  and  place 
^*  ^l^^idence.  chargcd   in    the   indictment  the   evidence   is 

sufficient  to  indicate  the  appellant  as  the 
person  who  committed  it,  but  it  is  argued  with  much  earn- 
estness that  the  utmost  of  appellant's  wrongdoing  was  in- 
delicate solicitation  accompanied  by  "arguing,  teasing  and 
using  a  measure  of  physical  force,  but  at  the  same  time 
no  such  force  as  would  or  could  overcome  her  resistance." 
It  is  unnecessary  for  us  to  rehearse  the  details  of  the 
unsavory  story.  If  the  jury  believed  the  testimony  of  the 
prosecuting  witness,  it  was  justified  in  finding  that  ap- 
pellant made  a  most  gross  and  indecent  assault  upon  her 
with  intent  to  ravish  her  without  regard  to  any  resistance 
she  might  offer,  and  that  he  failed  in  the  attempt  simply 
because  she  vigorously  repelled  his  advances  and  took  ad- 
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vantage  of  the  appearance  of  other  travelers  upon  the 
highway  to  effect  her  escape.  Appellant  admits  that  he 
took  liberties  with  her  person,  but  claims  that  she  in  no 
manner  resented  it.  It  was  for  the  jury  to  say  which 
witness,  if  either,  told  the  truth.  It  is  the  expressed  be- 
lief of  counsel  that  the  prosecuting  witness  "doth  protest 
too  much,*'  and  that  her  story  is  not  in  fell  respects  consis- 
tent with  defendant's  version  of  the  affair  or  with  the  other 
admitted  facts ;  but,  as  we  have  already  said,  the  credibility 
of  the  testimony  was  a  matter  for  the  jury,  and  it  is 
not  at  all  strange  that  she  should  have  been  believed,  as 
against  the  counter  statements  of  this  remarkable  young 
man,  who,  while  admitting  that  during  the  course  of  a 
drive  of  several  hours  he  was  kissing,  caressing  and  fond- 
ling the  young  woman,  handling  her  person,  exposing  her 
limbs  and  indulging  generally  in  unprintable  familiarities 
with  her,  yet  gravely  swears  that  during  all  of  this 
salacious  experience  the  thought  of  sexual  intercourse  never 
entered  his  mind.  Moreover,  faith  in  the  substantial  truth 
of  the  girl's  story  is  very  materially  strengthened  by  the 
undenied  fact  that  she  fled  from  appellant's  buggy  to  the 
protection  of  a  passerby,  and  immediately  upon  arriving 
home  made  known  to  her  parents  the  alleged  assault  which 
she  had  suffered.  It  would  be  an  unheard-of  departure 
from  the  most  familiar  rules  governing  the  trial  of  jury 
cases  for  the  court  to  pass  upon  the  comparative  credi- 
bility of  the  witnesses,  or  to  say  that  the  verdict  upon 
such  testimony  should  be  set  aside  as  having  no  support 
in  the  record.  The  appellant  appears  to  have  had  a  fair 
trial,  and  no  prejudicial  error  is  shown. 

The  judgment  of  the  district  court  is  affirmed. 
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B.  Amundson,  Appellant,  v.  The  Standard  Pbinting  & 
Manufacturing  Company  and  The  Deoobah  Print- 
ing Company,  Van  Allens  &  Boughton,  Intervenor. 

Sales:  acceptance:  evidence.    Under  a  contract  for  the  sale  of  a  print- 

1  ing  press,  part  payment  to  be  made  within  a  specified  time  after 
the  press  was  put  in  running  order  and  notes  for  the  remainder 
were  then  to  be  executed,  the  fact  that  the  cash  payment  was  made 
before  the  stipulated  time  and  that  the  notes  were  dated  shortly 
after,  was  not  conclusive  of  the  buyer's  intention  to  accept  the 
press  as  a  compliance  with  the  contract,  the  other  uncontradicted 
evidence  being  to  the  effect  that  acceptance  was  for  some  time 
thereafter  declined,  but  finally  the  notes  were  actually  executed. 

Conditional  sale:  transfer  of  title.    Where  property  is  sold  under 

2  an  agreement  that  title  shall  not  pass  until  a  mortgage  upon 
the  property  is  given  to  secure  the  purchase  price,  acceptance 
by  the  buyer  will  not  of  itself  operate  to  pass  the  title;  and  delay 
in  executing  the  mortgage  because  of  a  requirement  that  the  seller 
repair  the  property,  adjustment  of  freight  charges,  or  absence 
of  the  buyer  will  not  constitute  a  waiver  of  the  condition  prece- 
dent to  the  passing  of  title. 

Same:  estoppel:   performance  by   assignee.     Where  property   was 

3  sold  under  a  contract  reserving  title  imtil  the  execution  of  a 
mortgage  by  the  buyer  to  secure  the  purchase  price,  by  accept- 
ing the  mortgage  from  an  assignee  of  the  buyer  in  possession  of 
the  property  and  in  performance  of  the  contract  the  seller  is 
not  estopped  to  deny  title  in  the  original  buyer  as  against  a 
landlord's  lien  for  rent;  as  the  passing  of  the  title  and  the 
execution  of  the  mortgage  were  parts  of  the  same  transaction. 

Chattel  mortgages:  landlord's  lien:  priority.     A  purchase  money 

4  mortgage  given  by  a  tenant  as  part  of  the  transaction  of  pur- 
chase is  a  lien  upon  the  property  bought,  prior  to  a  lien  of  the 
landlord   for   rent 

Appeal   from    Winnesheik   District    Court. — ^Hon.    A.    N. 
HoBsoN,   Judge. 

Tuesday,  December  15,   1908. 

The  plaintiff  leased  to  a  copartnership,  the  Standard 
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Printing  &  Manufacturing  Company,  the  first  floor  of 
what  is  known  as  the  "Woolen  Mill  Building,"  in  Decorah, 
for  a  period  of  three  years  beginning  May  7,  1907,  at  the 
yearly  rental  of  $200.  The  lessee  assigned  this  lease  to 
a  corporation  of  the  same  name  about  a  month  after  enter- 
ing possession,  the  assignee  assuming  the  payment  of  the 
rent.  The  assignee  of  the  lease  also  exercised  an  option 
therein  by  which  it  secured  the  use  of  the  second  story 
of  the  building  at  a  rental  of  $12.50  per  month  from 
May  7,  1902.  In  some  way  the  Decorah  Printing  Com- 
pany obtained  possession.  The  action  was  begun  May  7, 
1903,  to  recover  rent  and  enforce  a  lien  therefor  against 
a  printing  press  hereafter  mentioned,  and  on  September 
24th  the  following  judgment  was  entered  against  the  de- 
fendants. Van  Allen  &  Boughton  previously  had  inter- 
vened, alleging  that  the  press  levied  on  had  been  sold  by 
them  to  the  Standard  Printing  &  Manufacturing  Company 
October  5,  1901,  on  contract  by  the  terms  of  which  title 
was  not  to  pass  until  paid  for  in  money  or  notes  secured 
by  a  mortgage  on  the  press;  that  the  press  had  been  placed 
in  the  building,  but  as  one  of  the  wheels  was  defective 
there  was  delay  in  its  acceptance,  and  the  notes  and 
mortgage  securing  them  were  not  executed  until  June  21, 
1902.  Intervener  claims  that  this  mortgage  constitutes  a 
lien  thereon  superior  to  the  landlord's  lien  of  plaintiff. 
This  issue  was  determined  in  favor  of  intervener.  The 
plaintiff  appeals. — Affirmed. 

E.   W.   Cutting  and  A,  F.  Anundson,  for  appellant. 

M.  A.  Harmon  and  Oeo.  W.  Adams,  for  appellee. 

Ladd,  C.  J. — One  phase  of  this  litigation  has  been 
disposed  of  in  this  court.  See  129  Iowa,  200.  The  issue 
now  to  be  decided  is  whether  the  landlord's  lien  of  plain- 
tiff is  superior  to  the  lien  of  intervener's  mortgage.     As 

Vol.  140  Ia.— 30 
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the  former  attached  generally  in  May,  1901,  it  will  prevail, 
unless  the  circumstances  accompanying  the  sale  of  the  print- 
ing press  in  controversy  and  the  execution  of  the  mortgage 
thereon  were  such  that  the  latter  should  take  priority  over 
an  existing  lease.  The  Standard  Printing  &  Manufactur- 
ing Company  purchased  the  printing  press  October  30, 
1901,  and  among  the  conditions  of  the  contract  between 
it  and  the  intervener  were  the  following: 

It  is  also  agreed  that  the  deferred  payments  above 
mentioned  shall  be  secured  by  first  mortgage  on  the  prop- 
erty herein  contracted  to  be  sold.  It  is  further  agreed, 
that  the  title  of  the  said  property  shall  remain  in  the 
seller  until  such  mortgage  is  given,  or  until  the  purchase 
price  and  interest  have  been  fully  paid.  And  in  case  of 
any  default  in  any  of  the  terms  of  this  contract,  the  sellers 
have  the  right  to  take  immediate  possession  of  said  prop- 
erty. Upon  the  execution  and  delivery  of  the  aforesaid 
mortgage,  or  the  payment  of  the  purchase  price  in  cash, 
Van  Allen  &  Boughton  agree  to  execute  and  deliver  a 
good  and  sufficient  bill  of  sale  of  the  above-described  prop- 
erty. 

The  price  was  $3,500,  of  which  $500  was  to  be  paid 
"60  days  after  press  is  in  running  order,"  when  notes 
for  the  balance  in  monthly  payments  were  to  be  executed. 
The  press  was  placed  in  the  building  in  the  fall,  and  on 
January  23,  1902,  the  vendee  paid  $250  thereon,  and  two 
days  later  transferred  to  intervener  a  draft  of  $200,  which 
appears  not  to  have  been  honored  until  July  2,  1902. 
Owing  to  a  defect  in  a  cogwheel  the  Standard  Printing  & 
Manufacturing  Company  declined  to  accept  the  press. 
The  wheel  was  replaced  by  another,  and  then  there  was 
some  delay  in  adjusting  the  payment  of  freight.  One 
Steinort  was  president  of  both  the  Standard  Printing  & 
Manufacturing  Company  and  the  Decorah  Printing  Com- 
pany, and,  according  to  the  testimony  of  the  only  wit- 
ness called,  refused  to  accept  the  press  "until  a  few  days 
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before  the  mortgage  and  notes  were  given.''  This  happened 
June  2.1,  1902,  when  the  Decorah  Printing  Company,  by 
Steinort  as  its  president,  executed  to  intervener  twenty- 
eight  notes  of  $100  each,  and  another  of  $92.40  dated 
February  25,  1902,,  payable  monthly,  beginning  September 
1,  1902,  and  to  secure  their  payment  gave  a  mortgage  on 
the  press.  Because  of  the  date  of  the  notes  and  the  pay- 
ments mentioned,  appellant  argues  .that  acceptance  must 
have  occurred  on  February  25,  1902. 

That  the  notes  and  payments  were  to  be  made  "60 

days  after  press  is  in  running  order''  did  not  prohibit  the 

cash  payment  prior  to  that  time,  nor  does  such  payment 

alone  establish  the  intention  of  the  purchaser 

'  acceptance:       to  accept   the  prcss   as  in   compliance  with 

evidence. 

vendor's  agreement  On  the  contrary,  the 
evidence  conclusively  shows  that  Steinort,  the  president  of 
the  company,  was  persistently  declining  to  accept  and 
insisting  on  full  performance  by  the  intervener.  How 
the  notes  came  to  be  dated  back  is  not  explained,  nor  is 
this  very  material,  for  by  the  terms  of  the  contract  the 
title  was  to  remain  in  the  sellers  "until  such  mortgage  is 
given,"  not  until  the  date  of  the  notes.  Undoubtedly, 
payment  of  the  $450  in  January  and  the  date  of  the  notes 
were  circumstances  tending  to  show  acceptance,  but  they 
are  not  alone  sufficient  to  overcome  the  imcontradicted  tes- 
timony of  Harmon  that  Steinort,  president  of  the  cor- 
poration, declined  to  accept  the  press  until  shortly  before 
June  21,  1902,  confirmed  as  this  is  by  the  execution  of  the 
notes  and  mortgage  on  that  day. 

Moreover,  even  if  it  be  conceded  that  the  press  was 
accepted  as  early  as  February  25,  1902,  this  did  not  de- 
prive the  intervener  of  the  ownership  thereof,  for,  by  the 
terms  of  the  contract,  "the  title  to  the  prop- 
sALs:  trana-       crty  shall   remain   in   the   seller   until   such 

fer  of  title. 

mortgage  is  given."  Mere  acceptance  did 
not  operate  to  pass  title,  for  the  delivery  as  well  as  the 
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sale  was  conditional,  and,  until  the  condition  with  re- 
spect to  payment  and  security  had  been  complied  with, 
title  remained  with  the  vendor.  Certainly  the  latter  has 
done  nothing  to  indicate  the  purpose  of  waiving  this  con- 
dition. If  there  was  delay  it  was  due,  to  the  necessity  of 
replacing  a  defective  wheel  with  a  perfect  one,  the  adjust- 
ment of  freight  charges,  and  the  absence  of  the  president 
of  the  company.  In  these  circumstances,  the  corporations 
could  not  well  be  heard  to  complain  of  any  want  of  vigi- 
lance on  intervener's  part,  much  less  plaintiff,  who  is  not 
shown  to  have  suffered  the  slightest  prejudice. 

The  original  vendee,  then,  had  not  acquired  title  when 
it  delivered  the  press  and  all  other  property  in  the  build- 
ing to  the  Decorah  Printing  Company,  a  newly  organized 

corporation,    about    March    1,    1902.      The 

^'  estoppel:  •       terms  of  this  transfer  are  not  disclosed  by 

Ey'^aaS^eef      the  record,  save  as  indicated  by  the  possession 

of  the  Decorah  Printing  Company.  It 
undertook  to  -  comply  with  the  contract  of  the  Standard 
Printing  &  Manufacturing  Company  by  the  execution  of 
the  notes  and  mortgages,  in  the  latter  warranting  its  title; 
and  appellant  contends  that  in  accepting  its  notes  and  the 
mortgage,  intervener  is  estopped  from  denying  that  title 
passed  to  the  former  company  and  from  it  to  the  mort- 
gagor. But  there  can  be  no  estoppel  from  setting  up  the 
truth  unless  this  will  work  prejudice  to  some  one,  and 
there  is  nothing  in  the  record  indicating  that  plaintiff 
was  misled  by  any  change  in  this  property.  For  all  that 
appears,  the  Decorah  Printing  Company  may  have  ob- 
tained the  contract  by  assignment  from  the  Standard 
Printing  &  Manufacturing  Company,  in  which  event  it 
took  the  right  to  acquire  title  rather  than  title  itself,  which 
did  not  pass  to  it  until  the  execution  of  the  notes  and 
mortgage.  But  there  is  no  evidence  of  such  assignment 
save  as  delivery  by  the  Standard  Printing  &  Manufaotur- 
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ing  Company  to  the  Decorah  Printing  Company  indicated 
the  transfer  of  whatever  right  or  interest  it  might  have 
had  therein,  Not  only  was  the  Decorah  Printing  Company 
in  undisputed  possession-  on  June  21,  1902,  but  by  the 
execution  of  the  mortgage  it  asserted  its  right  to  the 
property,  and  this  amounted  to  prima  facie  proof  of  its 
ownership  of  all  interest  therein  not  retained  by  the  inter- 
•vener.  Possession  of  personal  property  is  prima  facie 
evidence  of  ownership,  good  against  everybody  but  the  true 
owner.  Magee  v.  Scott,  9  Cush.  (Mass.)  148  (55  Am. 
Dec.  49) ;  Trevorrow  v.  Trevorrow,  65  Mich.  234  (31 
K  W.  908);  Cummins  v.  Friedman,  65  Wis.  183  (26 
K  W.  575,  56  Am.  Rep.  628);  ToleHon  &  Stetson  v. 
Petrie,  12  S.  D.  595  (82.  K  W.  199) ;  Rogers  v.  Bates, 
1  Mich.  (N.  P.)  93;  Com.  v.  Finn,  108  Mass.  466,  468. 
In  the  last  case  it  is  said  to  constitute,  or  rather  answer  for, 
a  right  of  property.  The  presumption,  then,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  is  that  the  Decorah 
Printing  Company  was  owner  of  this  property  as  against 
every  one  save  the  intervener.  How  it  acquired  the  press 
is  not  very  material.  If  the  original  vendee  abandoned  it, 
the  title  continued  in  the  vendor,  and  must  have  been 
passed  to  the  Decorah  Printing  Company  as  a  part  of 
the  transaction  in  which  the  mortgage  was  executed  to  se- 
cure the  purchase  price.  If  the  delivery  of  the  press  to 
the  company  executing  the  mortgage  was  subject  to  the 
conditions  in  the  contract,  then  passing  of  title  and  execu- 
tion of  the  mortgage  were  parta  of  the  same  transaction, 
as  also  they  were  if  the  contract  was  assigned  and  the 
mortgage  executed  in  consummation  of  the  sale  to  the  ven- 
dee. In  either  event,  acquiring  ownership  of  the  press 
and  the  execution  of  the  mortgage  were  parts  of  one  trans- 
action, and  ownership  by  the  Decorah  Printing  Company 
was  acquired  subject  to  the  mortgage. 

A  purchase-money  mortgage,  given  by  the  tenant  as 
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part  of  the  transaction  of  purchase  by  him,  is  a  lien  on 
4.  Chattel  moet.  *®  property  bought  prior  to  the  lien  of  the 
hJJdibrds  lien:   landlord   for  rent     Davis   Gasoline  Engine 
priority.        *   Qompafiy  V.  McHugh,  115  Iowa,  415;  Ar- 
nold V.  Hewitt,  128  Iowa,  671. 
The  judgment  is  affirmed. 


State  of  Iowa,  Appellee,  v.  Haeby  L.  Tayloe,  Appellant. 

Robbery:  included  offenses:   instructions.     Larceny  and  larceny 

1  from  the  person  are  lesser  oflfenses  included  in  the  crime  of 
robbery,  and  where  the  evidence  is  such  that  the  jury  may  have 
reasonable  doubt  as  to  the  use  of  force,  or  may  find  that  the 
property  was  not  taken  from  the  person  of  prosecutor  they 
should  be  told  that  they  may  convict  of  either  offense  as  the 
evidence  warrants. 

Same.     An  instruction  which  makes  an  acquittal  of  the  charge  of 

2  robbery  depend  upon  an  affirmative  showing  that  defendant  is 
guilty  of  the  crime  of  larceny  from  the  person  is  erroneous. 

Appeal  from  Wapello  District  Court. — Hon.  F.  W. 

ElCHELBEEGEE,    Judge. 

Tuesday,  Decembee  15,  1908. 

The  defendant  was  indicted  for  robbery  as  defined 
in  section  4753  of  the  Code.  He  entered  a  plea  of  not 
guilty.  Trial  to  a  jury  and  verdict  of  guilty.  Judgnient 
imposing  a  sentence  to  the  reformatory  at  Anamosa  for 
a  term  not  exceeding  ten  years.  Defendant  appeals. — 
Beversed. 

W.  W.  Epps,  for  appellant 

H.  W.  Byers,  Attorney  Greneral,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  appellee. 
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Evans,  J. — ^At  the  time  of  the  alleged  offense,  Sep- 
tember 20,  1907,  the  defendant  was  a  boy  seventeen  years 
of  age.  The  prosecuting  witness  Joseph  Aldridge  was  an 
old  man  about  eighty  years  of  age.  They  met  at  Gal- 
lager's  saloon  in  Ottumwa.  The  defendant,  with  two  other 
young  men,  was  already  present  at  the  saloon  when  Al- 
dridge came  there.  The  evidence  tends  to  show  that 
Aldridge  joined  them  in  a  drinking  spree,  purchasing  for 
them  and  himself  one  or  two  cans  of  beer,  and  that  they 
all  became  more  or  less  intoxicated  and  engaged  in  more 
or  less  hilarity.  Aldridge  had  with  him  a  watch,  and  the 
evidence  is  quite  conclusive  that  the  defendant  in  some 
manner  stole  the  watch,  and  shortly  afterward  left  the 
saloon.  He  carried  the  watch  to  a  pawnshop,  and  pawned 
it  for  $3.  He  was  inmiediately  arrested,  and  after  his 
arrest  informed  the  officers  where  the  watch  was,  and  went 
with  them  to  the  pawnshop  to  obtain  it.  In  what  manner 
the  defendant  obtained  the  watch  does  not  very  clearly 
appear  from  the  testimony.  As  to  whether  he  took  it 
from  the  person  of  Aldridge,  and,  if  from  the  person, 
whether  he  took  it  by  stealth  or  by  force  and  violence,  is 
left  in  much  uncertainty.  We  quote  from  the  testimony 
of  Aldridge  as  follows:  "I  lost  my  watch  that  day.  He 
wanted  to  know  the  time  of  day.  I  took  it  out,  and  he 
took  it  off  of  me.  He  left  me  a  piece  of  chain.  Here 
it  is.  .  .  .  He  wanted  to  know  what  time  it  was.  I 
took  it  out  and  showed  him,  and  he  took  hold  of  it,  and 
snapped  it  off  some  way.  I  don't  know  how  he  got  it  off. 
He  took  hold  of  the  watch  and  saw  what  time  it  was. 
I  next  saw  him  at  the  police  station."  On  cross-examina- 
tion he  testified  as  follows:  "The  reason  I  think  the 
other  fellows  did  not  take  the  watch,  I  look  around  and 
their  back  was  to  me,  and  I  told  them  that  fellow  had  took 
my  watch,  and  we  started  out  to  hunt  him.  I  got  the  watch 
out  of  my  pocket  myself.  I  had  it  in  my  hand  and 
handed  it  to  him.''     The  foregoing  is  all  the  testimony  of 
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the  prosecuting  witness  as  to  the  manner  in  which  the 
alleged  larceny  was  committed.  The  State's  witness  Oren- 
dorf  was  one  of  the  young  men  present  He  testified  that 
he  heard  Harry  asked  Aldridge  what  time  it  was.  "Along 
about  10  or  15  minutes  after  that,  he  said  to  me,  *Some- 
body  got  my  watch.'  Then  he  had  me  to  go  with  him  to 
look  around."  He  ako  testified  that  he  heard  Aldridge 
say,  "He  took  my  watch,"  and  he  also  heard  him  say, 
"He  grabbed  my  watch."  No  other  witnesses  attempted  to 
testify  on  that  subject. 

I.     In  the  submission  of  the  case  to  the  jury,  the  court 
gave  instructions  numbered  4  and  5  as  follows: 


'  (4)  The  crime  charged  in  this  indictment  is  robbery, 
which  is  where  one  person  takes,  steals  and  carries  away 
from  the  person  of  another,  with  force  and  violence,  any 
1.  Robbery:  in-  pcrsoual  property  which  is  the  subject  of 
fent^s:*^^'  larccny.  To  constitute  this  crime,  the  steal- 
instructions.  j^g  jj^gt  ]^  from  the  pcrsou  of  another, 
and  it  must  be  accomplished  by  force  and  violence.  There 
need  not  be  great  force  or  violence,  but  there  must  be  some. 
If  the  article  is  so  attached  to  the  person  or  his  clothing 
as  to  resist  its  removal  and  create  a  resistance,  however 
slight,  it  is  sufficient.  In  this  case,  therefore,  if  you  find 
from  the  evidence,  beyond  a  reasonable  doubt,  that  in  this 
county,  on  the  26th  day  of  September,  1907,  J.  A.  Aldridge 
took  his  watch  out  of  his  pocket  and  held  it  in  his  hand,  the 
chain  being  still  so  attached  to  it  and  to  his  clothing,  and 
that  at  such  time  and  place  the  defendant  asked  Aldridge 
what  time  it  was,  and  that  Aldridge  then  and  there  pulled 
his  watch  out  of  his  pocket  and  held  it  in  his  hand,  the  chain 
being  still  so  attached  to  it  and  to  his  clothing,  and  that 
when  he  was  so  holding  it  in  his  hand,  the  defendant 
snatched  it  away  from  him,  and  from  the  chain  to  which 
it  was  attached,  and  ran  away  with  the  watch  intending  to 
steal  it,  you  should  find  the  defendant  guilty.  If  you  do 
not  so  find  you  should  acquit  him.  (5)  If  you  believe 
from  the  evidence  that  at  the  time  and  place  mentioned 
in  the  indictment,  defendant  asked  Aldridge  what  time  it 
was,  and  that  Aldridge  pulled  his  watch  out  of  his  pocket 
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and  held  it  in  his  hand,  detached  from  his  person,  other- 
wise or  not,  at  the  time,  fastened  to  his  clothing  in  any 
way,  and  that  while  he  was  thus  holding  the  watch  in  his 
hand  so  detached  from  his  clothing,  the  defendant,  without 
force  or  violence  of  any  kind  or  degree,  took,  stole  and  car- 
ried away  the  watch,  this  would  not  constitute  robbery, 
but  larceny  only,  with  which  crime  the  defendant  is  not 
charged.  Hence  if  you  so  find,  you  should  return  a  ver- 
dict of  not  guilty. 

At  the  same  time,  and  before  the  submission  of  the 
case  to  the  jury,  the  defendant  requested  the  court  to 
instruct  the  jury  as  to  the  lesser  included  offenses  of  lar- 
ceny from  the  person  and  larceny.  He  submitted  to  the 
court  instructions  1,  2  and  3  as  follows,  and  asked  that 
the  same  be  given:  "(1)  You  are  instructed  that  the  crime 
of  robbery  as  charged  in  this  indictment  also  includes  the 
crime  of  larceny  from  the  person  and  larceny.  (2)  If 
from  the  evidence  you  are  not  convinced  beyond  a  reason- 
able doubt  as  defined  in  these  instructions  that  the  de- 
fendant is  guilty  of  the  crime  of  robbery  then  you  should 
next  ascertain  whether  or  not  from  the  evidence  he  is 
guilty  of  the  crime  of  larceny  from  the  person,  and  should 
you  not  find  him  guilty  of  either  robbery  or  larceny  from 
the  person,  then  you  may  ascertain  whether  or  not  he  is 
guilty  of  the  crime  of  larceny  as  herein  defined.  (3) 
And  should  you  not  find  him  guilty  of  robbery  or  larceny 
from  the  person  and  find  him  guilty  of  larceny,  then  you 
should  from  the  evidence  find  the  value  of  the  property 
stolen.''  These  were  refused  by  the  court,  and  to  this 
refusal  defendant  saved  proper  exceptions. 

Counsel  for  the  State  concede  that  larceny  and  lar- 
ceny from  the  person  are  lesser  offenses  included  in  the 
offense  of  robbery.  It  has  been  so  held  repeatedly  by  this 
court.  See  State  v.  Oraff,  66  Iowa,  483;  State  v.  Mihesell, 
70  Iowa,  178;  State  v.  Reashy,  100  Iowa,  237.  That  it 
was  the  right  of  the  defendant  to  have  such  instructions 
given,  if  the  state  of  the  evidence  warranted  it,   is  also 
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well  settled.  State  v,  McCarty,  73  Iowa,  51;  State  v. 
Nets,  68  Iowa,  469;  State  v.  Walters,  45  Iowa,  390; 
State  V,  Hathaway,  100  Iowa,  225.  The  contention  of 
counsel  for  the  State  is  that  the  state  of  the  evidence  was 
not  such  as  to  warrant  giving  any  instructions  on  the  sub- 
ject of  included  lesser  offenses.  The  evidence  in  the  record 
will  not  justify  this  contention.  The  crime  of  robbery,  as 
defined  in  section  4753,  of  the  Code,  includes  three  ele- 
ments, as  follows:  (1)  Larceny;  (2)  larceny  from  the 
person;  (3)  the  accomplishment  of  such  larceny  by  force 
and  violence  or  by  putting  in  fear.  If  there  was  a  rea- 
sonable doubt  in  the  minds  of  the  jurors  as  to  the  element 
of  force  and  violence,  it  was  their  duty  to  find  the  defend- 
ant guilty  of  no  greater  offense  than  larceny  from  the 
person.  If  there  was  a  reasonable  doubt  in  the  minds  of 
the  jurors  under  the  evidence  as  to  whether  the  watch  was 
taken  from  the  person  of  the  prosecuting  witness,  it  was 
their  duty  to  find  the  defendant  guilty  of  no  greater  offense 
than  larceny.  Granting  that  the  evidence  of  the  prosecut- 
ing witness  was  sufficient,  if  believed,  to  warrant  the  jury 
in  finding  the  element  of  force  and  violence,  the  jury  was 
not  bound  to  so  find.  The  jury  might  properly  hesitate 
to  find  such  fact,  because  of  the  indefinite  and  unsatisfac- 
tory character  of  the  evidence  as  to  that  particular  question. 
In  other  words,  the  evidence  in  proof  of  the  element  of 
force  and  violence  was  not  so  strong  as  the  evidence  of  the 
larceny  or  of  larceny  from  the  person.  It  follows  that  the 
jury  could  consistently  have  failed  to  find  the  defendant 
guilty  of  robbery,  and  yet  have  found  him  guilty  of  lar- 
ceny, or  of  larceny  from  the  person. 

In  the  fifth  instruction  given  by  the  court,  it  is  as- 
sumed that  the  state  of  the  evidence  is  such  that  the  jury 
might  find  that  the  offense  committed  was  larceny  from 
the  person.  But  the  effect  of  that  instruction  was  to  in- 
struct the  jury  that  such  offense  was  not  an  included  of- 
fense. 
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There  is  the  further  error  in  such  instruction  that  it 
made  the  acquittal  of  the  defendant  dependent  upon  an 
affirmative  showing  that  he  was  guilty  of  larceny  from 
the  person.  If  the  court  had  been  correct  in 
assuming  that  larceny  from  the  person  was 
not  an  included  offense,  then  the  defendant  would  have  been 
entitled  to  an  acquittal,  if  there  was  a  reasonable  doubt  in 
the  minds  of  the  jurors,  as  to  the  element  of  force  and  vio- 
lence. And  this  would  be  so  even  though  the  jurors  might 
not  be  satisfied  but  that  force  was  used.  The  trial  court 
should  have  instructed  the  jury  that,  if  it  should  find  be- 
yond a  reasonable  doubt  that  the  defendant  was  guilty  of 
larceny  from  the  person  of  the  prosecuting  witness,  but  had 
a  reasonable  doubt  whether  it  was  accomplished  by  force 
and  violence  or  by  stealth,  the  defendant  could  be  found 
guilty  only  of  larceny  from  the  person.  It  was  not  neces- 
sary that  the  jury  find  that  the  defendant  was  not  guilty 
of  the  higher  offense. 

The  instructions  asked  by  the  defendant,  or  their 
equivalent  in  substance,  should  have  been  given.  The 
judgment  of  conviction  must  therefore  be  reversed. 


J.  H.  Campbell,  Appellant,  v.  Jackmait  Beothees, 
Appellees. 

Intoxicating  Liquors:  mulct  law  :  •injunction.  The  so-called  mulct 

1  law  operates  as  a  modification  of  the  original  prohibitory  statutes, 
to  the  extent  that  a  liquor  dealer  who  has  complied  with  all  the 
conditions  thereof  cannot  be  enjoined  from  the  operation  of  his 
business  on  the  ground  that  it  is  a  nuisance,  as  was  formerly  the 
case. 

Same:  construction  of  statutes:  exceptions.    An  express  exception 

2  in  a  general  statute  has  the  effect  to  exclude  from  the  operation 
of  the  statute  matters'  which  would  otherwise  be  included,  and 
courts  are  required  to  give  it  effect  though  it  may  render  the 
principal  clause  meaningless. 
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Sale  of  Liquor:  nuisance:  constitutional  law.    The  sale  of  liquor 

3  is  not  a  nuisance  per  se  and  the  mulct  law  permitting  the  sale  as 
a  beverage,  when  its  conditions  are  complied  with;  is  not  invalid 
as  an  implied  violation  of  the  constitution,  or  of  the  general  wel- 
fare clause  of  the  federal  constitution,  on  the  theory  that  the  traffic 
is  demoralizing  and  destructive  of  public  morals,  health  and  safety. 

Equity  Jurisdiction:  injunction.    The  function  of  courts  of  equity 

4  is  the  protection  of  private  property  and  civil  rights,  except  when 
enlarged  by  statute,  and  they  will  not  interfere  by  injunction  to 
prevent  or  punish  criminal  or  immoral  acts  unconnected  with  the 
violation  of  a  private  right ;  nor  will  they  enforce  moral  obligations 
or  duties. 

Sale  of  Liquor:  legislative  regulation.    The  mulct  law  permitting 

5  and  regulating  the  sale  of  intoxicating  liquor  upon  certain  con- 
ditions is  a  proper  exercise  of  legislative  power. 

Constitutional  Law:  statutes.     Courts  will  not  declare  a  statute 

6  void  merely  because  in  their  judgment  it  violates  the  spirit  of 
the  constitution,  but  there  must  be  a  violation  of  a  specific  pro- 
vision expressed,  or  clearly  implied  from  what  is  expressed. 

Appeal  from  Bhchhawk  District  Court. — ^Hon.  Fbankliw 
C.  Platt,  Judge. 

Tuesday,  Decembeb  15,  1908. 

The  opinion  states  the  case. — A-fJvrmed. 

Dunshee  &  Dom,  for  appellant. 

W.  N.  BirdsaU,  J.  E*  Williams,  Boies  &  Law,  and 
Carr,  Hewitt,  Parker  &  Wright,  for  appellees. 

Weaveb,  J. — This  action  was  begun  in  equity  to  en- 
join an  alleged  liquor  nuisance  in  the  city  of  Waterloo, 
Iowa.  The  defendants  appeared  thereto  and  answered 
admitting  the  use  by  them  of  the  described  premises  as  a 
place  of  business  for  the  keeping  and  sale  of  intoxicating 
liquors,  but  pleading  a  state  of  facts  showing  their  full 


Dec.  1908]     Campbell  v.  Jackman  Bbos.  477 

compliance  with  all  of  the  terms,  restrictions  and  require- 
ments of  the  mulct  tax  law.  Code,  sections  2432-2455, 
inclusive.  To  this  answer  the  plaintiff  demurred  on 
grounds  stated  as  follows: 

First.  The  sale  of  intoxicating  liquors  at  retail  to  be 
drunk  as  a  beverage  on  the  premises  is  destructive  of  the 
public  safety,  tends  to  idleness  and  the  promotion  of  evil 
manners,  and  is  therefore  inherently  immoral  and  unlaw- 
ful and  contrary  to  the  first  great  principles  of  the  social 
compact  which  lies  at  the  foundation  of  every  civilized 
government,  and  can  not  be  licensed  under  the  Con- 
stitution of  the  State  of  Iowa  or  the  Constitution  of 
the  United  States.  Second.  The  maintenance  of  a  place 
for  the  sale  of  intoxicating  liquors  to  be  drunk  as  a 
beverage  on  the  premises  is  destructive  of  the  public 
morals,  the  public  health,  the  public  safety,  tends  to  idle- 
ness and  the  promotion  of  evil  manners,  and  is  therefore 
inherently  immoral  and  unlawful  and  contrary  to  the  first 
great  principles  of  the  social  compact  which  lies  at  the 
foundation  of  every  civilized  government,  and  can  not  be 
licensed  under  the  Constitution  of  the  State  of  Iowa  or 
the  Constitution  of  the  United  States.  Third.  The  sale 
of  intoxicating  liquors  to  be  used  as  a  beverage  is  under 
the  laws  of  this  state  a  public  offense,  and  section  2448 
of  the  Code,  which  is  pleaded  as  a  bar  to  the  maintenance 
of  this  action,  is  in  violation  of  the  fundamental  compact 
and  the  Constitution  of  Iowa,  and  is  therefore  void. 
Fourth.  Every  place  which  is  kept  or  maintained  in  this 
State  for  the  sale  of  intoxicating  liquor  to  be  used  as  a 
beverage  is  made  by  law  a  public  nuisance,  and  it  is  not 
competent  for  the  Legislature  to  license  a  public  nuisance, 
and  section  2448  of  the  Code  is  in  violation  of  the  funda- 
mental compact  and  the  Constitution  of  Iowa,  and  is 
therefore  void.  Fifth.  Section  2448  of  the  Code,  which 
is  pleaded  as  a  defense,  is  unconstitutional  and  void  as 
being  in  conflict  with  the  spirit  and  purpose  of  the  Con- 
stitution of  the  State.  Sixth.  Section  2448  of  the  Code 
is  unconstitutional  and  void,  in  that  it  is  an  attempt 
on  the  part  of  the  legislative  department  of  the  State 
to  barter  away  the  health,  morals  and  welfare  of  the 
people  for  a  pecuniary  consideration,   and  therefore  fun- 
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damentally  inconsistent  with  the  very  purpose  and  end 
of  all  government  Seventh.  Section  2448  of  the  Code, 
pleaded  as  a  defense,  is  void  and  unconstitutional,  in 
that  it  is  an.  attempt  of  the  legislative  department  of 
the  government  to  invade  the  fundamental  rights  of  in- 
dividual citizens  by  legalizing  public  nuisances  to  the  seri- 
ous injury  of  private  property.  Eighth.  Section  ?448 
of  the  Code  is  void  and  unconstitutional,  in  that  it  is  cal- 
culated to  prevent  plaintiff  in  this  action,  an  interested 
citizen  of  Blackhawk  county,  and  the  courts  of  said  county, 
from  restraining  a  public  nuisance  by  injunction,  NintL 
Section  2448  of  the  Code  is  null  and  void  and  unconsti- 
tutional, for  the  reason  that  it  is  an  attempt  of  the  Legis- 
lature to  grant  an  indulgence  for  the  future  violation  of 
the  criminal  laws  of  the  State  for  a  money  consideration, 
and  the  Legislature  has  no  power  either  inherent  or  specifi- 
cally granted  by  the  Constitution  to  make  sudi  a  provision. 
Tenth.  That  it  is  a  necessary  implication  from  the  words 
of  the  Constitution  declaring  the  objects  of  government 
that  the  Legislature  has  no  power  for  a  money  consideration 
to  make  legal  provision  whereby  the  criminal  laws  of  the 
State  may  be  violated  in  the  future  without  penally  or 
punishment  therefor. 


The  court  having  overruled  the  demurrer,  the  plain- 
tiff elected  to  stand  thereon,  and,  judgment  being  entered 
against  him  for  costs,  he  brings  the  case  to  this  court  by 
appeal.      Without    attempting   to    discuss   seriatim    all    of 
the  propositions  and  points  advanced  by  counsel,  we  proceed 
to  those  which   are  manifestly  of  controlling  importance. 
I.     It  is  said  that,  notwithstanding  the  mulct  law  and 
amendments  thereto,   the  business   of  keeping  and   selling 
intoxicants    in    this    State    is    still    prohibited    by    statute 
,.  iNToxicATiMo      (^odp,    scctious    2382-2384),    and    the    rem- 
mSiiriaw:       ^^7  ^7   injunction   will   therefore  lie  under 
injunction.        q^j^^    scctiou     2405.       Thcsc     sections     do 
provide    a    sweeping    general    prohibition    of    the    liquor 
traffic,    declare    it    a    nuisance,    and    provide    for    its    in- 
junction  at  the  suit  of  any  citizen  of  the  county.     This 
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law,  it  is  contended,  still  stands  unrepealed,  because  the 
later  act  not  only  does  not  in  terms  repeal  the  prohibition 
contained  in  the  prior  statute,  but  expressly  disclaims  such 
purpose.  The  language  of  the  later  statute,  commonly 
known  as  the  "mulct  law,"  so  far  as  it  bears  upon  this 
particular  question,  provides  that  "nothing  contained  in 
this  chapter  so  far  as  it  relates  to  the  mulct  tax  shall  in 
any  way  be  construed  to  mean  that  the  business  of  the 
sale  of  intoxicating  liquors  is  in  any  way  legalized,  nor 
as  a  license,  nor  shall  the  assessment  and  payment  of  any 
tax  for  the  sale  of  liquors  as  aforesaid  protect  the  wrong- 
doer from  any  penalty  now  provided  by  law  except  as 
the  same  is  provided  in  the  next  section."  Code,  sec- 
tion 2447.  The  next  section  recites  the  various  con- 
ditions and  requirements  necessary  to  be  observed  be- 
fore the  mulct  law  shall  be  held  to  operate  as  a  defense 
to  liquor  prosecutions,  and  provides  that,  where  all  these 
conditions  and  requirements  are  observed,  "no  proceeding 
shall  be  maintained  against  any  person  who  has  paid  the 
last  quarterly  assessment  of  the  mulct  tax  nor  against  any 
premises  as  a  nuisance  on  account  of  the  selling  or  keep- 
ing for  sale  therein  or  thereon  by  such  persons  of  such 
liquors."  /Heading  only  the  legislative  disclaimer  of  any 
intent  to  legalize  or  license  the  traffic  whidi  we  have  quoted 
from  section  2447,  the  contention  by  counsel  could  well 
be  upheld;  but  the  saving  clause  with  which  that  section 
closes,  "except  as  same  is  provided  in  the  next  section," 
indicates  that  its  true  meaning  and  effect  can  be  determined 
only  by  reading  the  two  sections  together.  Pursuing  this 
method,  we  find  that  the  statutory  protestation  against  con- 
struing these  terms  into  a  license  or  legalization  of  the 
business  is  by  express  enactment  so  far  waived  as  to  exempt 
the  dealer  from  any  of  the  penalties  of  the  law  and  make 
his  place  of  business  immune  against  injunction  as  a  public 
nuisance  in  all  cases  where  the  provisions  of  the  mulct  tax 
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act  have  been  complied  with.  In  other  words,  while  saying 
by  way  of  preface  that  it  proposes  neither  to  legalize  or 
license  the  business,  it  adds  an  exception  by  which  it  does 
both,  to  such  an  extent  at  least  that  so  long  as  the  liquor 
dealer  shall  observe  the  specified  conditions  he  is  relieved 
from  pimishment  and  his  property  is  relieved  from  con- 
demnation as  a  nuisance.  /  That  such  is  the  effect  of  the 
law  this  court  has  already  decided,  and  we  still  see  no 
Avay  of  escaping  the  conclusion.  State  v.  Van  Vliet,  92 
Iowa,  476;  McKeever  v.  Beacom,  101  Iowa,  173;  Phil- 
lips  V.  Oijford,  104  Iowa,  458;  Iowa  City  v.  Mclnemy, 
114  Iowa,  586. 

The  effect  of  any  sweeping,  general  statutory  provis- 
ion which  is  followed  by  or  coupled  with  an  express  excep- 
tion naturally  and  necessarily  depends  upon  the  nature  and 
Same-  extent  of  the  exception,   and,   if  this  be  of 

of^steSates^      *^^^  character  as  to  emasculate  the  principal 
exceptions.-       ^j^^^^  ^^  ^^^j^^  ^^^  ^^  j^  ^^^^  meaning- 

less,  the  courts  are  nevertheless  required  to  give  effect  to 
such  exception,  whatever  they  may  think  of  the  candor  or 
want  of  candor  which  controlled  the  phraseology  of  the 
law.  Shakespeare  has  said  there  is  "much  virtue  in  ^If,* " 
and,  had  that  great  man  lived  to  witness  the  course  of  pro- 
hibitory legislation  in  Iowa,  he  would  doubtless  accord 
equal  potency  to  "except.''  The  office  of  an  exception 
in  the  statute  is,  generally  speaking,  to  take  or  exclude 
from  the  operation  of  the  statute  certain  things  or  subjects 
which  would  otherwise  be  included  therein  (see  Bouvier's 
Law  Dictionary),  and,  where  the  exception  is  clearly  ex- 
pressed and  is  within  the  constitutional  power  of  the  Legis- 
lature, those  who  question  its  justice,  wisdom  or  policy 
must  seek  the  remedy  at  the  hands  of  the  Legislature  it- 
self. As  already  stated,  the  court  is  without  power  in  the 
premises  except  to  give  effect  to  the  statute  as  it  stands. 
In  its  general   effect   this   statute   as   a  whole  provides   a 
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species  of  local  option  whereby  the  selling  or  keeping  for 
sale  of  intoxicating  liquors,  though  generally  prohibited, 
is  allowed  in  counties  and  other  municipalities  where  the 
specified  conditions  and  restrictions  shall  have  been  prop- 
erly observed.  That  which  the  law  permits  to  be  done 
is  lawful,  and,  as  appellant's  demurrer  admits  that  appel- 
lee has  complied  with  all  of  the  •  conditions  of  the  mulct 
tax  law,  the  court  did  not  err  in  overruling  the  demurrer, 
unless  we  are  to  hold  the  statute  itself  invalid.  If,  as 
counsel  suggest,  the  statute  itself  is  as  it  stands  a  cowardly 
evasion,  a  legislative  monstrosity  with  two  faces,  one  of 
which  smiles  encouragement  to  the  prohibitionist,  while 
the  other  winks  indulgently  to  the  liquor  dealer,  a  product 
born  of  political  coyness  which,  while  saying  it  would 
'^ne'er  consent,  consented,"  yet  these  considerations  can  be 
allowed  no  weight  by  the  court  The  inquiry  here  is  one 
of  legislative  power  to  enact  the  statute,  and  to  that  we 
shall  give  our  attention  in  the  next  paragraph  of  this 
opinion. 

II.     Preliminary   to   his    contention    that   the    mulct 

statute  is  void,   appellant  calls  our  attention  to  Santo  v. 

State,  2  Iowa,  165;  Thurlow  v.  Commonwealth,  46  U.  S. 

504  (12  L.  Ed.  256),  and  the  many  other 

3<    k)ALE    OF 

nmsance:  con-  cascs  of  like  import  iu  which  the  courts  have 
sututionai  law.  ^ecoguized  in  forceful  language  the  dangers 
and  demoralizing  tendencies  of  the  traffic  in  intoxicants — 
a  proposition  from  which  few  if  any  courts,  and  very  few 
candid  and  intelligent  observers,  will  dissent.  From  this 
groundwork  the  argument  proceeds  that,  such  being  the 
recognized  character  of  the  traffic,  it  is  to  be  treated  as  a 
public  nuisance  per  se,  and  that,  such  being  its  essential 
character,  jthe  Legislature  is  without  constitutional  power 
to  give  it  a  legalized  existence.  It  is  conceded  that  this 
alleged  constitutional  limitation  upon  the  legislative  power 
is  not  to  be  found  in  the  express  terms  of  our  fundamental 
Vol.  140  Ia.— 31 


482  Campbell  v.  Jackmak  Bbob.       [140  Iowa 

law,  and  we  are  asked  to  imply  it  from  that  clause  of  the 
Bill  of  Rights  which  declares  that  "govermnent  is  instituted 
for  the  protection,  security  and  benefit  of  the  people" 
(Const  Iowa,  article  1,  section  2),  and  from  the  language 
of  the  Declaration  of  Independence,  incorporated  in  our 
State  Constitution  (article  1,  section  1),  and  from  the 
general  welfare  clause  in  the  preamble  to  the  Constitution 
of  the  United  States,  and  from  similar  provisions  em- 
bodied in  the  Ordinance  of  1787.  Following  this  line  of 
reasoning,  the  argument  of  counsel,  by  natural  gradation, 
reaches  the  conclusion  that  there  is  an  "unwritten  Con- 
stitution," the  requirements  of  which  should  have  judicial 
recognition,  and  that,  even  if  we  can  point  to  no  specific 
clause  or  provision  which  by  express  terms  or  necessary 
implication  imposes  the  alleged  limitation  upon  legislative 
authority,  yet  if  the  statute  is  inconsistent  with  what  is 
called  "the  spirit  of  the  Constitution,"  it  is  the  duty 
of  the  court  to  hold  it  void  and  of  no  effect. 

Turning  first  to  the  question  whether  such  a  limita- 
tion upon  the  functions  of  the  L^slature  may  fairly  be 
drawn  from  any  provision  of  our  Constitution,  we  think 
it  verytjlear  it  must  be  answered  in  the  negative.  The  con- 
stitutional declaration  that  government  is  instituted  for  the 
protection,  security,  and  benefit  of  the  people  is  a  funda- 
mental principle  or  maxim  accepted  by  all  believers  in 
government  of  the  people  by  the  people ;  but  it  by  no  means 
follows,  as  argued  by  counsel,  that  authority  is  thereby 
denied  to  the  General  Assembly  to  "pass  any  law  which 
would  injuriously  affect  the  peace,  safety,  and  welfare,  of 
the  people,"  or  "to  pass  any  law  which  will  do  an  injustice 
or  a  wrong,  or  to  permit  any  immoral  thing."  The  clause 
on  which  reliance  is  placed  by  the  appellant  is  one  of  the 
declarations  of  the  Bill  of  Rights;  the  entire  section  read- 
as  follows:  "All  political  power  is  inherent  in  the  people. 
Government  is  instituted  for  the  protection,  security  and 
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benefit  of  the  people;  and  they  have  the  right  at  all  times 
to  alter  or  reform  the  same  whenever  the  public  good  shall 
require  it/'  This,  as  will  be  seen,  has  no  inmiediate  ref- 
erence to  restraints  imposed  upon  the  legislative  depart- 
ment of  government,  but  is,  rather,  a  declaration  of  the 
reserved  or  natural  right  of  the  people  to  alter  or  amend 
their  form  or  scheme  of  government  whenever  in  their 
judgment  such  alteration  or  amendment  will  promote  the 
general  good.  To  say  that  the  Legislature  can  not  enact 
a  valid  law  which  works  an  injustice  or  wrong  or  injurious- 
ly affects  public  interests  or  legalizes  an  inmioral  thing 
is  a  proposition  which  will  not  stand  investigation.  In  its 
last  analysis,  it  makes  the  test  of  the  validity  of  every  stat- 
ute its  conformity  to  the  court's  conception  of  the  moral 
law,  and  not  to  the  terms  of  the  Constitution.  To  say, 
as  we  must,  that  laws  which  work  wrong  and  injustice  and 
injuriously  affect  public  interests  are  very  frequently  en- 
acted, is  only  to  say  that  legislators  are  human;  but  no 
law  has  ever  yet  been  declared  unconstitutional  by  a  court 
of  last  resort  simply  because  it  works  a  public  wrong  or 
injury,  unless  that  wrong  or  injury  be  one  against  which 
some  specific  constitutional  inhibition  may  be  pointed  out 
Taxation  may  be  grossly  oppressive  and  injurious  to  pub- 
lic interests,  but  is  not  therefore  necessarily  unconstitu- 
tional. A  statute  providing  for  easy  divorce  may  under- 
mine the  integrity  of  family  and  home  life  and  tend  to 
the  demoralization  of  society,  but  is  not  therefore  uncon- 
stitutional. Common-law  crimes  are  not  punishable  in  this 
State  unless  re-enacted  or  expressly  recognized  by  statute, 
and  the  Constitution  imposes  no  obligation  upon  the 
L^slature  to  prohibit  or  criminally  punish  any  specific 
act,  even  though  it  be  grossly  offensive  to  the  moral  sense 
of  mankind.  The  statute  which  repeals  or  minimizes  the 
penalty  against  murder,  theft,  adultery,  prostitution,  lewd- 
ness, gambling,  and  other  acts  notoriously  tending  to  riot 
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and  social  degradation  is  not  void  for  unconstitutionality. 
The  same  is  true  in  regard  to  most  of  the  civil  remedies 
which  the  law  provides  for  public  and  private  wrongs. 
So  far  as  individual  rights  are  concerned,  the  constitutional 
guaranties  of  jury  trial,  inviolability  of  contracts,  due  pro- 
cess of  law,  and  other  similar  safeguards,  place  them  be- 
yond the  reach,  of  unfriendly  or  destructive  legislation; 
but  we  seek  in  vain  for  any  declaration,  provision  or  sug- 
gestion in  the  language  of  the  Constitution  which  denies 
or  limits  the  power  of  the  State,  acting  through  its  Legis- 
lature, to  control  absolutely  the  employment  of  civil  process 
for  the  prevention  or  punishment  of  any  wrong  affecting 
the  public  welfare.  There  is  no  conmion-law  or  recognized 
equitable  right  in  the  private  citizen  to  an  injunction 
against  threatened  commission  of  crime  or  other  public 
wrong  not  involving  special  injury  to  the  property  rights 
of  the  complainant.  The  subject-matter  of  equity  jurisdic- 
tion, except  when  enlarged  by  statute,  is  the  protection  of 
private  property  and  civil  rights,  and  courts  of  equity 
will  not  interfere  by  injunction  or  otherwise  for  the  prer 
vention  or  punishment  of  criminal  or  immoral  acts  un- 
connected with  the  violation  of  private  right  Nor  will  it 
undertake  to  enforce  moral  obligations  nor  the  performance 
of  moral  duties.  1  High  on  Injunctions  (4th  Ed.)  sec- 
tion 20;  6  Pomero/s  Equity,  section  644;  22  Cyc.  902; 
Sheridan  v.  Colvin,  78  111.  237. 

The  right  of  injunction  has  been  denied  for  the  re- 
straint of  Sabbath  breaking  (SparhawJe  v.  Railroad,  64 
Pa.  401;  Ass'n  v.  Schurch,  67  N.  J,  Eq.  268,  41  Atl. 
914)  ;  maintenance  of  a  gambling  house  {People  v.  District 
Court,  26  Colo.  386,  68  Pac.  604,  46  L.  R  A.  680); 
State  V.  Patterson,  14  Tex.  Civ.  App.,  465  (37  S.  W. 
478) ;  the  keeping  of  a  house  of  ill  fame  where  no  special 
injury  to  plaintiff^s  property  rights  is  shown  (Anderson 
V.  Doty,  33  Hun  [N.  Y.]  160;  Neaf  v.  Palmer,  103  Ky. 
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496,  (45  S.  W.  506/ 41  L.  R  A.  219);  gambling  on  a 
public  fair  ground  (Cope  v.  Ass'n,  99  111.  489,  39  Am. 
Rep.  30) ;  the  keeping  of  a  bucket  shop  (Commissioners 
V,  Board  of  Trade,  92  IlL  App.  604;  Christenson  v.  Kel- 
logg, 110  111.  App.  61) ;  the  maintenance  of  a  public 
nuisance  (Smith  v.  Lockwood,  13  Barb.  [N.  Y.]  209) ; 
the  fouling  of  a  stream  in  violation  of  law  (Tiede  v. 
Schneidt,  99  Wis.  2.01,  74  N.  W.  798);  maintenance  of 
race  track  and  pool  room  (State  v.  O'Leary,  155  Ind. 
526,  58  N.  E.  703);  the  illegal  selling  of  intoxicating 
liquors  (Campbell  v.  Schofield  [Pa.]  29  Leg.  Int  325; 
O'Brien  v.  Harris,  105  Ga.  732,  31  S.  E.  745)— which 
list  might  be  indefinitely  prolonged,  showing  a  uniformity 
of  adjudication  upon  questions  of  this  same  general  na- 
ture. 

It  required  the  enactment  of  this  statute.  Code,  sec- 
tion  2405,   to  authorize  a   court  of  equity  to  enjoin  the 
maintenance  of  a  place  of  business  for  the  sale  or  keeping 
of  intoxicating  liquors  as  a  public  nuisance, 
wDicTiow:         and,  the  right  being  of  statutory  origin,  it 

injunction.  ^.n     i  i  i         ^ 

may  be  modified  or  taken  away  by  the  power 
which  created  it.  Except  in  cases  brought  in  pursuance  of 
this  particular  statute,  this  court  has  repeatedly  adhered 
to  the  generally  accepted  doctrine  that  injunction  will 
not  lie  at  the  suit  of  an  individual  to  restrain  a  public 
nuisance  which  affects  him  only  as  one  of  the  general  body 
of  citizens.  Prince  v,  McCoy,  40  Iowa,  533;  Innis  v. 
Railroad  Co.,  76  Iowa,  167;  Swing  v.  Webster  City,  103 
Iowa,  226. 

Thus  far  we  have  considered  the  case  upon  appellant's 

assumption   that   the   business    of   selling   intoxicants    and 

Sale  of  li-       keeping  the  same  for  sale  is  contrary  to  the , 

fatfve  Ttga-       established  principles  of  common  law,   and, 

^^on-  without  regard  to  any  regulation  or  license 

of   such    traffic,    is   per   se   a    public   nuisance.  -    In    dis- 
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cussing  this  proposition  we  must  not,  as  we  fear  counsel 
in  their  argument  sometimes  do,  overlook  the  distinction 
between  the  ideal  and  the  actual — the  law  as  it  is  and  as 
we  would  have  it  Though  sometimes  rated  as  a  science 
and  called  by  its  votaries  the  "perfection  of  human  rea- 
son,'' having  its  origin  and  "throne  in  the  bosom  of  God," 
it  remains  true  that,  when  we  descend  from  the  realm  of 
poetry  to  fact,  and  view  the  law  in  practical  operation, 
it  lacks  both  scientific  and  moral  perfection,  and  the  marks 
of  its  supposed  celestial  origin  are  found  to  have  suffered 
no  little  obscuration.  Law  for  the  regulation  of  conduct 
of  men  in  their  relations  to  each  other  is  the  product  of 
a  slow  evolution.  In  its  early  history  it  offered  protection 
to  only  the  simplest  and  most  obvious  rights  of  person  and 
property — rights  which  the  people  in  the  rudest  stage  of 
civilization  naturally  and  instinctively  recognized  as  per- 
taining to  the  individual.  The  corresponding  duty  of 
the  individual  to  serve  the  general  good  and  to  refrain 
from  conduct  which  may  endanger  society  in  general  by 
corrupting  or  demoralizing  its  members  was  a  truth  of 
much  later  recognition  and  much  slower  in  finding  legis- 
lative and  judicial  enforcement  Even  yet,  while  the  ab- 
stract proposition  is  quite  universally  conceded,  the  extent 
to  which  such  social  obligations  ought  to  be  embodied  into 
positive  law  and  enforced  by  the  State  remains  the  sub- 
ject of  question  and  debate.  Prominent  among  these  sub- 
jects is  that  pertaining  to  the  regulation  or  prohibition  of 
the  sale  of  intoxicants.  It  is  only  within  the  last  century 
— indeed,  within  the  memory  of  living  men — that  the 
harmful  tendencies  of  this  traffic  awakened  anything  like 
general  discussion  or  any  serious  effort  to  put  it  under 
the  ban  of  the  law.  It  was  recognized  as  a  legitimate 
business  at  common  law.  People  v.  Cregier,  138  111.  401 
(28  N.  E.  812) ;  Welsh  v.  State,  126  Ind.  71  (25  N.  E. 
883,  9  L.  E.  A.  664) ;  State  v.  McOrew,  11  Iowa,  112.; 
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Bishop's  Criminal  Law,  sections  505,  1113;  Black  on  In- 
toxicating Liquors,  section  114;  23  Cyc  pages  161-172; 
18  A.  &  E.  Encyc.  Law  (2d  Ed.)  318-328;  Commonwealth 
V.  McDonough,  13  Allen  (Mass.)  581.  To  hold  otherwise 
is  to  shut  our  eyes  both  to  the  development  of  the  law  of 
England  and  her  American  colonies  and  the  history  of  the 
English  speaking  world.  It  is  true  that  with  the  passage 
of  time  the  public  conscience  has  become  aroused  to  the 
dangerous  character  and  influence  of  the  unchecked  traffic, 
and  in  practically  every  jurisdiction  in  this  country  much 
effort  has  been  put  forth  to  minimize  or  suppress  its 
attendant  evils  by  law.  Results  thus  far  accomplished  are 
seen  in  license  regulations  of  various  degrees  of  stringency, 
schemes  of  local  option  and  State-wide  prohibition,  all 
of  which  have  appealed  to  the  favor  of  legislative  bodies  in 
different  sections  of  our  country.  Almost  without  excep- 
tion the  courts  have  everywhere  taken  notice  of  the  dele- 
terious effects  and  influences  that  follow  in  the  train  of  this 
business  and  have  manifested  a  willingness  to  give  full 
effect  to  every  law  enacted  to  suppress  them,  but  not 
in  all  of  the  thousands  of  cases  in  which  the  subject  has 
been  treated  or  ruled  upon  do  we  find  a  single  authori- 
tative precedent  holding  that,  independent  of  statute,  the 
court  has  any  jurisdiction  whatever  to  order  the  suppres- 
sion of  it.  Neither  Constitution  nor  statute  attempts  to 
re-enact  all  the  obligations  or  commands  of  the  moral  law. 
There  are  innumerable  duties  appealing  to  the  hearts 
and  consciences  of  men  in  their  dealings  and  relations  with 
others  which  the  State  can  not  attempt  to  enforce.  The 
general  moral  level  of  legislation  will  always  reflect  the 
general  moral  level  of  the/  people,  and,  when  the  latter 
has  reached  an  elevation  where  it  demands  the  enactment 
of  laws  more  nearly  approximating  ideal  standards,  they 
will  not  long  remain  wanting.  The  duty  of  observing 
the  changed  conditions  and  needs  of  society  and  providing 
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laws  fitted  to  the  demands  of  tjie  hour  is  vested  in  the 
Legislature  alone.  The  fact  that,  judged  by  the  higher 
standards  of  right  and  wrong,  the  seUing  of  intoxicating 
liquors  is  an  inexcusable  act  working  harm  to  the  com- 
munity where  it  is  permitted  does  not  of  itself  give  rise 
to  a  cause  of  action  at  law  or  in  equity. 

The  legislative  and  judicial  departments  of  govern- 
ment are  distinct,  and  neither  can  rightfully  pass  the  boun- 
dary which  separates  their  spheres  of  action.  Conceding, 
as  we  may,  the  truth  of  appellant's  arraignment  of  the 
traffic,  it  presents  a  case  for  the  serious  consideration  of 
the  lawmaking  power;  but,  until  that  power  shall  provide 
the  remedy,  the  courts  must  refrain  from  interference. 
Appalling  results  follow  the  use  of  opium,  cocaine,  mor- 
phine and  other  deleterious  drugs,  and  the  sale  of  such 
articles  may  properly  be  subjected  to  rigid  regulation  or 
prohibited  by  law,  yet  counsel  would  hardly  insist  Aat, 
in  the  absence  of  a  statute  authorizing  such  remedy,  the 
court  may  rightfully  declare  the  dealer's  place  of  business 
a  nuisance  and  enjoin  it  at  the  suit  of  a  private  citizen. 
The  position  of  appellant  in  this  respect  is  in  no  manner 
advanced  by  reference  to  the  unenumerated  or  reserved 
rights  which  the  Constitution  recognizes  as  remaining  with 
the  people.  It  is  doubtless  from  this  fountain  of  reserved 
right  that  we  draw  our  police  power  to  which  laws  regu- 
lating or  prohibiting  the  sale  and  keeping  of  intoxicants 
are  referable.  We  may  concede  to  the  people  the  undoubt- 
ed right  to  wipe  out  utterly  and  forever  this  or  any  other 
public  evil  or^wrong;  but,  until  a  new  or  amended  Consti- 
tution shall  otherwise  provide,  its  accomplishment  must  be 
worked  out  through  the  orderly  methods  of  legislation, 
and  thereafter  through  the  administration  and  enforcement 
of  such  laws  by  the  judicial  and  executive  branches  of  the 
government.  Wherever  prohibition  of  an  act  which  was 
not  obnoxious  to  the  common  law  is  found  to  be  essential 
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or  desirable  for  the  proper  protection  of  the  public  inter- 
ests, the  remedy  is  primarily  with  the  Legislature.  The 
courts  may  within  due  limits  apply  old  principles  to  new 
and  changed  conditions,  but  it  is  not  within  their  province 
to  enact  new  law  or  to  place  the  brand  of  crime  upon  acts 
which  have  heretofore  been  lawful.  These  conclusions  are 
in  no  manner  inconsistent  with  the  weU-established  rule 
of  law  that  a  nuisance  which  affects  the  value,  use,  or 
enjoyment  of  private  property  may  be  enjoined  or  abated 
at  the  suit  of  the  person  thus  injuriously  affected.  Indeed, 
it  has  been  held  that  a  licensed  saloon,  which  thus  injuri- 
ously affects  the  property  rights  of  an  individual  citizen, 
may  be  enjoined  at  his  instance.  Haggart  v.  Stahlin,  137 
Ind.  43  (35  K  E.  997,  22  L.  R  A.  577).  But  the  opinion 
which  thus  holds  is  also  careful  to  recognize  that  the  traffic 
is  lawful  where  not  expressly  prohibited  by  statute.  It 
is  not  unnatural  that  enthusiasm  for  reform  of  admittedly 
evil  conditions  breeds  impatience  in  the  minds  of  good 
people  over  the  slowness  with  which  humanitarian  move- 
ments crystallize  into  effective  statutes,  and  leads  them  to 
hail  with  eagerness  the  offered  hope  of  some  short  route 
to  the  same  end  through  the  courts.  If  such  a  route  exists, 
it  is,  of  course,  their  undoubted  right  to  pursue  it;  but,  if 
it  does  not  exist,  the  righteousness  of  the  purpose  to  be 
subserved  can  not  justify  the  courts  in  creating  one  at  the 
expense  of  established  principles  or  by  usurping  legis- 
lative functions. 

Nor  are  we  allowed  to  appeal  to  an  unwritten  Consti- 
tution or  to  the  spirit  of  the  Constitution  to  find  either 
rights  or  limitations  which  can  not  be  found  or  fairly  im- 
6.  CoMSTiTUTioN-    pllsd  from  the  language  of  the  written  in- 
statutes.'  strument.      It   may   be   admitted    that   here 

and  there  may  be  found  a  law  writer  or  court  speaking 
academically  of  an  "unwritten  Constitution,"  or  shoring 
up  a  tottering  argument  by  appealing  in  a  tentative  way 
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to  "the  spirit  of  the  Constitution,"  for  support  which  no 
amount  of  ingenuity  can  extract  *  from  the  writing  itself; 
but  fortunately  these  instances  are  rare  and  have  found 
slight  favor  with  the  courts  in  general.  We  have  ourselves 
refused  countenance  to  the  doctrine.  In  McOuire  v.  Rail- 
road Co.,  131  Iowa,  356,  we  said  that  courts  are  not  at 
liberty  to  declare  an  act  void  merely  because  in  their 
judgment  it  violates  the  spirit  of  the  Constitution.  They 
must  be  able  to  pbint  out  the  specific  provision  expressed 
or  clearly  implied  from  what  is  expressed,  which  the  act 
violates.  See,  also,  Cooley's  Constitutional  Limitations, 
chapter  7.  This  is  not  to  deny  that  wherever  the  lan- 
guage of  the  Constitution  is  obscure,  doubtful,  or  ambig- 
uous, or  by  the  generality  of  its  terms  leaves  fair  room 
for  implication,  it  is  open  to  construction  in  aid  of  which 
courts  may  properly  consult  the  general  spirit  of  the  in- 
strument as  indicated  by  its  terms  as  a  whole,  by  its 
development  and  history,  by  the  tenor  of  the  debates  in 
the  convention  which  framed  it,  by  the  nature  of  the  rights 
and  interests  sought  to  be  promoted  by  it,  as  well  as  of 
the  evils  or  dangers  sought  to  be  avoided  or  remedied,  and 
from  these  and  other  extrinsic  circumstances  determine  as 
accurately  as  possible  what  those  who  wrote  it  and  the 
people  who  adopted  it  intended  to  express  by  the  words 
employed.  But  the  nature  and  object  of  all  construction 
is  to  arrive  at  the  meaning  and  effect'  of  the  particular 
words  under  consideration,  and,  when  that  meaning  is 
found,  it  is  still  the  written  Constitution  which  must 
govern  us  and  furnish  the  ultimate  standard  by  which  the 
validity  of  all  statutes  is  to  be  tested.  It  is  not  necessary 
here  to  affirm  or  deny  the  existence  of  reserved  or  un- 
enumerated  rights  inherent  in  the  people  and  of  which  no 
specific  mention  is  made.  The  question  presented  by  the 
appeal  is  whether  the  courts,  failing  to  find  any  constitu- 
tional provision  expressly  or  impliedly  in  point,  may  still 
declare  a  given  statute  void  because  it  is  violative  of  an 
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assumed  unwritten  Constitution  or  because  it  is  out  of 
harmony  with  the  court's  conception  of  the  general  spirit 
of  the  written  instrument.  To  our  minds  the  suggestion 
is  one  filled  with  danger.  To  acknowledge  an  unwritten 
Constitution  is  to  create  a  mere  legal  fog  bank  into  which 
every  court  experimentally  inclined  may  enter  and  return 
laden  with  some  new  theory  of  governmental  powers  and 
limitations  until  the  written  charter  framed  by  our  fathers 
and  solemnly  ratified  by  the  people  is  relegated  to  the  shelf 
of  forgetfulness.  Who  may  define  its  terms?  Who  can 
trace  its  limitations?  We  are  no  less  at  a  loss  when  we 
undertake  to  segregate  and  personify  the  "spirit  of  the 
Constitution"  as  affording  a  source  of  authority  independ- 
ent of  its  letter.  Like  other  spirit  forms  it  is  indefinable, 
intangible  and  elusive,  attractive  to  the  imagination  of  the 
theorist,  but  fading  at  the  touch  like  "the  baseless  fabric  of 
a  vision."  No  two  courts  will  see  it  from  the  same  angle, 
and  their  several  views  may  be  wholly  irreconcilable,  and 
the  arbiter  who  enters  the  same  cloudland  to  decide  between 
them  will  likely  disagree  with  both.  The  Constitution  as 
it  is  written  affords  the  one  and  only  safe  anchorage. 
It  operates,  not  as  a  grant  of  power  to  the  State  or  to  its 
General  Assembly,  but  as  a  limitation  thereon,  and  all 
powers  not  thereby  expressly  or  impliedly  withheld  may 
be  constitutionally  exercised.  See  McGuire  v.  Railroad 
Co.,  131  Iowa,  349,  and  cases  there  cited. 

Our  Constitution,  as  it  stands,  contains  no  provision 
expressly  or  impliedly  denying  to  the  State  the  right  to 
permit  or  license  or  prohibit  the  sale  of  intoxicating 
liquors.  The  whole  subject  is  therefore  one  upon  which 
the  Legislature  may  constitutionally  exercise  its  discretion. 
Everybody  concedes  that  it  may  enact  State-wide  prohibi- 
tion, and  statutes  to  that  effect  have  been  held  valid  by 
this  court  If  it  has  discretion  to  enact  prohibition,  it 
follows  of  necessity  that  it  may  repeal  or  amend  or  modify 
the  law  of  its  own  making. 
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It  follows  that  the  mulct  tax  law,  coming  as  it  does 
within  the  scope  of  the  principles  thus  announced,  is 
neither  unconstitutional  nor  void.  None  of  the  exceptions 
urged  by  the  appellant  can  be  sustained. 

The  judgment  of  the  district  court  was  correct,  find 
is  affirmed. 


Jacob  Smittle,  Appellant,  v.  Henby  Haag  et  al., 
Appellees.     , 

Drainage:  validity  of  statute:  estoppel.   Where  a  landowner  by  his 

1  acts  has  elected  to  treat  a  statute  under  which  a  tile  drain  was 
constructed  across  his  land  as  constitutional,  and  the  proceedings 
thereunder  as  valid,  and  for  a  long  series  of  years  has  received 
the  benefits  of  the  drain,  he  will  not  thereafter  be  heard  to  question 
the  validity  of  the  statute. 

Same:  curative  acts.     Chapters  &j  and  68,  Acts  30th  General  As- 

2  sembly,  by  their  express  terms  gave  validity  to  all  proceedings  had 
in  pursuance  of  the  old  statute  for  the  construction  of  drains, 
except  those  relating  to  the  assessment  and  levy  of  benefits;  and 
power  to  reassess  and  relevy  was  thereby  granted;  so  that  a 
landowner  can  not,  subsequent  to  the  passage  of  the  legalizing 
acts,  object  to  defects  in  the  old  statute  which  are  thereby  cured. 

Drains:  ownership:  rights  of  landowners.    A  landowner  acquired 

3  no  title  to  the  tile  used  in  the  construction  of  a  drain,  under  the 
provisions  of  Code  section  1952,  when  supplemented  by  a  new 
drain  under  the  Acts  of  the  30th  General  Assembly;  especially 
where  he  paid  nothing  for  the  improvement.  His  remedy  for  in- 
terference with  his  beneficial  interest  therein  is  protected  by  the 
new  statute  and  is  exclusive  as  against  the  supervisor,  in  the  ab- 
sence of  bad  faith  on  their  part,  even  though  he  may  not  have 
availed  himself  of  that  remedy. 

Same:  measure  of  damages.     Even  if  the  remedy  afforded  a  land- 

4  owner  by  the  Acts  of  the  30th  General  Assembly,  for  the  removal 
of  an  old  drain  in  establishing  a  new  one,  were  not  exclusive, 
his  measure  of  damages  would  not  be  the  cost  of  restoring  the 
tile,  especially  where  he  had  not  restored  it. 

Appeal  from  Greene  District  Court. — Hon.  Z.  A.  Church, 

Judge. 
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Wednesday,  Decembeb  16,  1908. 

The  defendants  are  members  of  the  board  of  super- 
visors of  Greene  County.  Plaintiff  has  brought  his  action 
for  alleged  damages  for  the  value  of  certain  tile,  and 
the  cost  of  restoring  the  same  to  plaintiffs  land.  The 
averment  is  that  such  tile  was  dug  up  and  removed  from 
plaintiffs  land,  under  the  direction  and  supervision  of 
the  defendants.  There  was  a  directed  verdict  for  the  de- 
fendants, and  judgment  for  costs,  and  the  plaintiff  appeals. 
— Affirmed, 

W.  W.  Turner  and  Wilson  &  Albert,  for  appellant. 

B.  0.  Clark  and  /.  A.  Henderson,  for  appellees 

Evans,  J. — The  material  facts  involved  in  this  case 
are  not  seriously  in  dispute.  The  real  contention  between 
the  parties  arises  over  the  legal  conclusions  to  be  drawn 
from  these  facts.  The  tile  sued  for  by  the  plaintiff  was 
not  his  property  originally,  and  was  not  such  at  the  time 
of  the  alleged  removal  of  the  same  from  his  land,  unless 
it  became  such  by  operation  of  law.  It  appears  that  in 
1884  a  petition  was  presented  to  the  board  of  supervisors 
under  the  section  of  the  drainage  act  which  is  now  known 
as  section  1952  of  the  Code.  Proceedings  were  had  for 
the  establishment  of  a  drainage  district  including  the  plain- 
tiffs lands.  In  pursuance  thereof  a  tile  drain  was  laid  and 
completed  in  the  year  1886.  Plaintiff  had  notice  of  all 
these  proceedings,  and  always  acquiesced  therein.  There 
was  some  delay  in  the  finishing  of  the  work,  and  in  Sep- 
tember, 1886,  the  plaintiff  served  upon  the  board  of  super- 
visors a  formal  notice  in  writing,  requiring  them  to  com- 
plete the  work.  The  principal  work  remaining  to  be  done 
at  that  time  was  the  covering  of  the  tile  upon  plaintiffs 
land.     In  such  notice  plaintiff  disclaimed   any  authority 
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It  follows  that  the  mulct  tax  law,  coming  as  it  does 
within  the  scope  of  the  principles  thus  announced,  is 
neither  unconstitutional  nor  void.  None  of  the  exceptions 
urged  by  the  appellant  can  be  sustained. 

The  judgment  of  the  district  court  was  correct,  find 
is  affirmed. 


Jacob  Smittle,  Appellant,  v.  Henby  Haag  et  al., 
Appellees.     , 

Drainage:  validity  of  statute:  estoppel.   Where  a  landowner  by  his 

1  acts  has  elected  to  treat  a  statute  under  which  a  tile  drain  was 
constructed  across  his  land  as  constitutional,  and  the  proceedings 
thereimder  as  valid,  and  for  a  long  series  of  years  has  received 
the  benefits  of  the  drain,  he  will  not  thereafter  be  heard  to  question 
the  validity  of  the  statute. 

Same:  curative  acts.     Chapters  &j  and  68,  Acts  30th  General  As- 

2  sembly,  by  their  express  terms  gave  validity  to  all  proceedings  had 
in  pursuance  of  the  old  statute  for  the  construction  of  drains, 
except  those  relating  to  the  assessment  and  levy  of  benefits;  and 
power  to  reassess  and  relevy  was  thereby  granted;  so  that  a 
landowner  can  not,  subsequent  to  the  passage  of  the  legalizing 
acts,  object  to  defects  in  the  old  statute  which  are  thereby  cured. 

Drains:  ownership:  rights  of  landowners.    A  landowner  acquired 

3  no  title  to  the  tile  used  in  the  construction  of  a  drain,  under  the 
provisions  of  Code  section  1952,  when  supplemented  by  a  new 
drain  under  the  Acts  of  the  30th  General  Assembly;  especially 
where  he  paid  nothing  for  the  improvement.  His  remedy  for  in- 
terference with  his  beneficial  interest  therein  is  protected  by  the 
new  statute  and  is  exclusive  as  against  the  supervisor,  in  the  ab- 
sence of  bad  faith  on  their  part,  even  though  he  may  not  have 
availed  himself  of  that  remedy. 

Same:  measure  of  damages.     Even  if  the  remedy  afforded  a  land- 

4  owner  by  the  Acts  of  the  30th  General  Assembly,  for  the  removal 
of  an  old  drain  in  establishing  a  new  one,  were  not  exclusive, 
his  measure  of  damages  would  not  be  the  cost  of  restoring  the 
tile,  especially  where  he  had  not  restored  it. 

Appeal  from  Greene  District  Court. — ^Hon.  Z.  A.  Church, 

Judge. 
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Wednesday,  December  16,  1908. 

The  defendants  are  members  of  the  board  of  super- 
visors of  Greene  County.  Plaintiff  has  brought  his  action 
for  alleged  damages  for  the  value  of  certain  tile,  and 
the  cost  of  restoring  the  same  to  plaintiffs  land.  The 
averment  is  that  such  tile  was  dug  up  and  removed  from 
plaintiffs  land,  under  the  direction  and  supervision  of 
the  defendants.  There  was  a  directed  verdict  for  the  de- 
fendants, and  judgment  for  costs,  and  the  plaintiff  appeals. 
— Affirmed, 

W.  W.  Turner  and  Wilson  &  Albert,  for  appellant. 

B.  0.  Clarh  and  /.  A.  Henderson,  for  appellees 

Evans,  J. — The  material  facts  involved  in  this  case 
are  not  seriously  in  dispute.  The  real  contention  between 
the  parties  arises  over  the  legal  conclusions  to  be  drawn 
from  these  facts.  The  tile  sued  for  by  the  plaintiff  was 
not  his  property  originally,  and  was  not  such  at  the  time 
of  the  alleged  removal  of  the  same  from  his  land,  unless 
it  became  such  by  operation  of  law.  It  appears  that  in 
1884  a  petition  was  presented  to  the  board  of  supervisors 
under  the  section  of  the  drainage  act  which  is  now  known 
as  section  1952  of  the  Code.  Proceedings  were  had  for 
the  establishment  of  a  drainage  district  including  the  plain- 
tiffs lands.  In  pursuance  thereof  a  tile  drain  was  laid  and 
completed  in  the  year  1886.  Plaintiff  had  notice  of  all 
these  proceedings,  and  always  acquiesced  therein.  There 
was  some  delay  in  the  finishing  of  the  work,  and  in  Sep- 
tember, 1885,  the  plaintiff  served  upon  the  board  of  super- 
visors a  formal  notice  in  writing,  requiring  them  to  com- 
plete the  work.  The  principal  work  remaining  to  be  done 
at  that  time  was  the  covering  of  the  tile  upon  plaintiff's 
land.     In  such  notice  plaintiff  disclaimed   any  authority 
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to  do  the  work  himself,  and,  inferentially  at  leaat,  dis- 
claimed ownership  in  the  tile  then  laid  in  the  ground  upon 
his  land.  His  demand  was  duly  complied  with  by  the 
board,  and  the  drain  was  fully  completed. 

It  does  not  appear  from  the  record  before  us  what 
was  the  method  adopted  for  paying  the  expense  of  such 
tile  drain,  except  that  it  appears  that  a  substantial  part, 
at  least,  of  such  expense  was  paid  by  appropriation  out 
of  some  fund  by  the  supervisors.  The  tile  drain  in  ques- 
tion continued  in  operation  down  to  the  year  1905.  This 
is  known  in  the  record  as  the  "Harvey  Drain.''  In  1904 
proceedings  were  instituted  before  the  defendant  board, 
under  section  26,  chapter  68,  Acts  30th  General  Assembly, 
which  is  now  known  as  section  1989-a25,  Code  Supp.  1907. 
In  pursuance  thereof,  and  in  substantial  accord  with  all 
the  requirements  of  the  statute,  a  new  and  larger  drainage 
district  was  established  including  within  itself  the  BEarvey 
drain.  A  larger  tile  drain  was  laid  along  the  same  water 
course,  and  at  a  considerably  greater  depth  than  the  Harvey 
drain.  So  far  as  the  plaintiffs  land  was  concerned,  the 
new  drain  was  laid  for  the  most  part  along  the  side  of 
the  Harvey  drain,  at  distances  varying  from  one  to  several 
rods,  except  that  it  actually  intersected  such  drain  at  one 
point.  After  the  completion  of  that  part  of  the  new  drain, 
the  tile  constituting  the  old  drain  was  taken  up,  and 
used  in  the  construction  of  the  new  drain  at  points  higher 
up  in  its  course. 

The  theory  of  the  defendants  is  that  section  26  of 
chapter  68  by  its  terms  c-ontemplated  that  the  old  im- 
provement should  be  supplanted,  and,  so  far  as  available, 
should  be  appropriated  by  the  new  improvement,  and  that 
express  provision  was  made  in  such  section  for  compensa- 
tion to  the  parties  entitled  thereto.  The  theory  urged  by 
the  plaintiff  is  that  the  tile  drain  upon  his  land  does  not 
come  within  the  purview  of  such  section  26,  and  was  not 
an  old  improvement  within  the  meaning  thereof,  because 
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the  law  under  which  such  district  was  established  and  the 
drain  laid  was  in  fact  unconstitutional.  He  contends, 
therefore,  that  all  the  official  proceedings  resulting  in  such 
drain  lacked  legal  sanction,  and  were  void  as  official  acts, 
and  that  therefore  the  tile  laid  in  his  land  became  a  part 
of  his  real  estate,  and  the  title  thereto  vested  in  him  by 
operation  of  law.  The  plaintiff  urges  other  contentions, 
but  the  foregoing  proposition  is  vital  to  his  case,  and  we 
therefore  give  it  the  first  consideration. 

I.     The  plaintiff  bases  his  claim  of  unconstitutionality 

upon  the  decisions  of  this  court  in  Beebe  v.  Magoun,  122 

Iowa,  94,  and  Smith  v.  Peterson,  123  Iowa,  672.     It  will 

be  noticed  that  section  1952  and  the  succeed- 

I.  Drainage:  val*     .  .  .  i  •  i       i        -r-r  i      • 

idity  of  8tat-      inff  scctious  uudcr  whicu  the  Harvey  dram 

ute:  estoppel.  ,  , 

was  established  were  not  involved  in  the 
cited  cases.  The  court  did  hold  that  section  1946  of  the 
Code,  which  contained  all  the  provisions  for  the  assess- 
ment of  benefits  and  levy  thereof,  was  unconstitutional, 
and  that  this  was  such  a  vital  part  of  the  plan  that  it 
rendered  the  whole  act  nugatory.  Section  1946  has  nc 
application  to  the  proceedings  provided  for  by  section  1952, 
although  it  is  contained  in  the  same  chapter.  Whether 
the  same  argument  of  unconstitutionality  that  was  sus- 
tained in  the  cited  cases  could  be  successfully  applied  to 
section  1952^  or  whether  the  cited  cases  should  be  held 
to  cover  section  1952,  are  questions  which  we  do  not  find 
it  necessary  to  determine.  The  Harvey  drain  was  estab- 
lished, laid  and  paid  for.  The  validity  of  the  proceedings 
do  not  appear  ever  to  have  been  questioned.  Whether 
benefits  were  ever  assessed  against  the  land,  or  whether 
drainage  bonds  were  issued,  does  not  appear.  There  were 
one  hundred  and  forty  signers  to  the  petition.  Whether 
the  plaintiff  was  one  of  them  does  not  appear.  He  did 
waive  all  claims  for  damages  for  the  laying  of  the  drain. 
It  was  confessedly  beneficial  to  hii^.  Its  outlet  was  not 
upon  his  land.     His  interest,  therefore,  required  that   it 
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be  deemed  a  public  drain.  In  the  written  notice  served  by 
him  upon  the  supervisors  he  treated  it  as  such,  and  for 
twenty  years  he  had  accepted  the  benefits  of  it  as  such. 
Having  clearly  elected  to  his  own  benefit  to  treat  the  stat- 
ute as  constitutional,  and  the  proceedings  thereunder  as 
valid,  they  will  be  deemed  valid  as  to  him,  and  the  court 
will  not  inquire  into  the  constitutionality  of  the  statute. 
This  point  was  ruled  by  this  court  in  Thompson  v.  MitcheU, 
133  Iowa,  527. 

II.     There   is   a  further   insuperable  obstacle   in  the 

way  of  plaintiffs  contention.     The  proceedings  for  the  later 

ditch  were  instituted  in  1904,  under  chapter  68,  Laws  30th 

a.  Samb:  cur-        General    Assembly.      This    chapter    supplied 

ativc  act*.         ^^  defects  of  the  old  statute  (Code,  section 

1952),     and     rendered     the     same     constitutional.       This 

chapter  and  chapter  67  w^re  curative  and  retroactive,  and 

by  their  express  terms  gave  validity  to  all  proceedings  had 

in  pursuance  of  the  old  statute,  except  those  relating  to 

the  assessment  of  benefits  and  the  levy  of  the  same  upon 

lands.     Power  of  reassessment  and  relevy  was  conferred. 

That   this  legislation   was   effective   for   this   purpose   was 

determined  by  this  court  in  Ross  v.  Supervisors,  128  Iowa, 

427.      This  legislation   is   applicable  by   its   terms   to  the 

proceedings  had  in  the  establishment  of  the  Harvey  drain. 

It   follows  from  the  foregoing  that  plaintiff  had  no 

title   to  the   tile   for   which   he   claims   in    this   case.      It 

may  be  conceded  that  he  had  a  beneficial  interest  in  it, 

Drains*  ^^^  ^^^*  ^^  could  be  damaged  by  interfer- 

righto*©?''        ^^^^  ^^^^  ^^y  ^^^  s^^^  interest,  whatever  it 

landowners.       ^^^g^  ^^^  subjcct  to  the  drainage  jurisdiction 

of  the  board  of  supervisors.  Their  powers  were  exercised 
in  accordance  with  the  statute.  The  statute  furnished  to 
plaintiff  a  remedy  for  the  consideration  of  his  beneficial 
interest.  The  remedy  was  adequate,  and,  as  against  the 
members  of  the  board  of  supervisors,  in  the  absence  of  bad 
faith,  it  must  be  deemed  exclusive.     Plaintiff  argues  that 
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he  did  not  obtain  the  benefit  of  this  remedy.  It  does 
not  appear  from  the  record  whether  he  did  so  or 
not.  He  urges  that  he  would  have  proved  such  fact 
on  rebuttal,  but  was  precluded  from  doing  so  by  the 
direction  of  •  the  verdict  at  the  close  of  defendant's  evi- 
dence. The  direction  of  the  verdict  was  in  response  to 
a  formal  motion  by  defendants.  Plaintiff  offered  no  rebut- 
tal testimony,  nor  indicated  to  the  court  in  any  way  that 
he  desired  to  do  so.  It  is  sufficient,  for  the  purposes  of 
this  case,  that  plaintiff  could  have  availed  himself  of  that 
remedy.  It  is  inmiaterial  whether  he  did  in  fact  do  so 
or  not  Indeed  we  infer  from  this  record  as  a  whole 
that  the  plaintiff  never  paid  anything  for  such  improve- 
ment. Its  cost  does  not  appear  to  have  been  large  in  the 
first  instance.  As  before  stated,  the  only  evidence  of  pay- 
ment for  the  improvement  indicated  in  this  record  was  in 
the  form  of  an  appropriation  by  the  supervisors  of  $200 
in  the  year  1885,  and  $225  to  one  Allen  in  1886,  and  an 
appropriation  of  $300  by  the  town  of  Grand  Junction. 
In  that  state  of  the  record  the  rules  of  law  herein  applic- 
able work  no  hardship  upon  the  plaintiff. 

III.  Even  if  we  should  hold  that  the  remedy  pro- 
vided in  section  1989-a25,  Code  Supp.  1907,  were  not  ex- 
clusive, and  that  the  plaintiff  might  bring  his  independent 

action  for  damages  to  be  measured  by  his 
mcasirc  of       bcncficial   interest   in   such   tile   drain,   it   is 

manifest  that  he  could  not  recover,  as  his 
measure  of  damages,  the  cost  of  restoring  the  tile.  This  is 
especially  so  where  it  is  made  to  appear  that  he  has  not 
restored  the  tile.  If  the  defendants  were  answerable  to 
the  plaintiff  in  damages,  they  were  answerable  also  to  all 
others  who  had  a  beneficial  interest  in  such  tile  drain,  and 
would  be  subject  to  separate  suits  by  each  one  of  them. 
If  the  cost  of  restoration  is  to  be  the  measure  of  damages 
in  one  case,  it  must  also  be  the  measure  of  damages  in 
Vol.   140   Ia.— 32 
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every  other.  All  might  thus  recover  the  cost  of  restora- 
tion, and  yet  none  restore. 

Many  other  questions  are  discussed  by  counsel,  but 
what  we  have  already  said  is  necessarily  decisive  of  the 
case. 

The  judgment  of  the  court  below  will  be  affirmed. 


OsoAB  W.  LowEBY,  Appellee,  v.  Anna  E.  Loweey,  Appel- 
lant 

Divorce:  appeal:  incomplete  record:  trial  de  novo.    A  suit  for  di- 

1  vorce  is  triable  de  novo  on  appeal,  but  where  all  the  material  evi- 
dence taken  upon  the  trial  below  was  not  preserved  and  is  not 
before  the  appellate  court,  although  the  appellant  is  unable  to  pre- 
sent the  entire  record  because  of  its  partial  loss,  a  trial  de  novo 
can  not  be  had ;  and  the  presumption  that  the  decree  of  the  lower 
court  was  correct  will  obtain. 

Same:  new  trial.    Upon  an  appeal  from  a  decree  of  divorce  the  only 

2  action  the  appellate  court  can  take  is  to  affirm,  modify  and  affirm, 
or  to  reverse  the  action  of  the  trial  court,  upon  a  review  of  the 
testimony  upon  which  it  acted;  it  has  no  jurisdiction  to  order  a 
new  trial  because  of  the  absence  from  the  record  of  material 
evidence  which  was  lost  after  the  trial  below. 


Appeal  from  Greene  District  Court. — Hon.  Z.  A.  Church, 

Judge. 

Wednesday,  Degembeb  16,  1908. 

Suit  in  equity  for  a  divorce.  Defendant  filed  answer 
and  a  cross-petition,  in  which  she  also  asked  for  a  divorce, 
with  alimony,  temporary  and  permanent  On  the  issues 
joined  the  case  was  tried  to  the  court,  resulting  in  a  decree 
in  plaintiffs  favor,  and  dismissing  defendant's  cross-bill. 
The  property  rights  of  the  parties  were  also  adjudicated  in 
the   decree   entered.     Defendant  appeals. — Affirmed. 
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Bowen  &  Brockett  and  Wilson  &  Albert,  for  appellant. 

Parker,  Hewiti  &  Wright,  W.  W.  Turner  and  How- 
ard &  Howard,  for  appellee. 

Deemer,  J. — ^After  the  trial  in  the  district  court 
some  of  the  exhibits,  consisting  of  various  letters  written 
by  defendant  to  plaintiff,  were  lost,  and,  it  being  im- 
,.  DivoEc.:  ap.  PO^siWe  to  procurc  the  same,  in  order  to  pre- 
Sete  record:  ^cut  the  casc  to  this  court  defendant  and  ap- 
triai  de  novo.  ^\[^^^  sought  to  havo  substitutiou  made  by 
the  lower  court  or  judge  trying  the  case.  The  trial  judge 
found  that  substitution  could  not  be  made,  and  on  appeal 
to  this  court  that  finding  was  approved.  See  Lowery  v. 
Lowery,  139  Iowa,  363.  Notwithstanding  this,  the  case  is 
now  presented  upon  a  record  which  is  confessedly  imper- 
fect, in  that  it  does  not  contain  these  missing  exhibits. 
The  case  is  in  equity,  and  on  appeal  is  triable  de  novo. 
Sherwood  v.  Sherwood,  44  Iowa,  192;  Shear  v.  Brinkman, 
72  Iowa,  698.  Where  the  evidence  is  not  all  before  us, 
it  will  be  presumed  that  the  decree  of  the  trial  court  is 
correct  Dungan  v.  Railroad,  96  Iowa,  161;  Wicke  v. 
Ins.  Co.,  90  Iowa,  4;  Gamer  v.  Pomroy,  11  Iowa,  149. 
Appellant's  inability  to  present  the  entire  record  does  not 
change  this  rule.  Ormsby  v.  Graham,  123  Iowa,  202; 
Loomis  V.  McKenzie,  48  Iowa,  416.  In  the  absence  of 
the  exhibits  introduced  by  plaintiff,  which  it  is  conceded 
contained  material  and  relevant  testimony,  we  would  not 
be  justified  in  reversing  the  trial  court,  even  though  it 
now  appears  tfiat  these  exhibits  can  not  be  produced.  Even 
in  an  equity  case  the  presumption  is-  that  the  decree  en- 
tered by  the  trial  court  is  correct,  and  if  appellant  is 
unable  to  produce  all  the  testimony  upon  which  the  case 
was  decided,  the  presumption  in  favor  of  the  correctness  of 
•  the  decree  will  prevail,  and  the  action  of  the  trial  court 
will   be   sustained.      This   is   but   another   way  of   stating 
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that  in  equity  cases  all  the  testimony  offered  or  introduced 
upon  the  trial  in  the  lower  court  must  be  preserved  and 
presented  to  this  court  on  appeal.  As  we  do  not  have 
all  the  testimony  taken  upon  the  trial  in  the  district  court 
we  can  not  hear  the  case  anew;  and,  in  view  of  the  pre- 
sumption which  obtains  in  such  cases  the  decree  must  be 
affirmed. 

Something  is  said  in  argument  about  our  reversing 
the  decree  and  sending  the  case  back  for  a  retrial  because 
of  loss  or  diminution  of  the  record.  This  we  can  not  do 
2.  Same-  without    disregarding    all    settled    rules    of 

new  trial  practice.  The  appeal  here  is  from  the  de- 
cree rendered  in  the  divorce  suit,  based  upon  the  thought 
that  the  trial  court  was  in  error  in  rendering  that  decree 
upon  the  issues  and  the  testimony  offered.  And  the  only 
action  which  we  can  take  on  this  appeal  is  to  affirm,  mod- 
ify and  affirm,  or  reverse  the  action  of  the  trial  court 
upon  a  review  oi  the  testimony  upon  which  it  acted.  We 
have  no  original  jurisdiction  in  such  matters.  That  is 
to  say,  we  can  not  entertain  an  original  action  for  a  new 
trial  of  an  equity  case,  based  upon  loss  or  diminution  of 
the  record  since  a  previous  trial.  If  such  an  action  will 
lie  it  must  be  brought  in  a  court  of  original  jurisdiction, 
to  wit,  the  district  court,  and  not  here.  This  appeal  is 
not  from  an  order  of  the  district  court  denying  a  new  trial ; 
but  it  is  an  appeal  of  the  main  action,  in  which  we  are 
asked  to  try  the  entire  matter  anew  upon  the  testimony 
taken  in  the  trial  court.  It  now  appears  that  we  do  not 
have  aU  of  this  testimony,  so  that  there  can  not  be  a  trial 
do  novo  here  of  the  issues  in  the  main  case,  or,  what  is 
the  same  thing,  there  is  no  such  showing  as  would  justify 
us  in  modifying  or  reversing  the  decree  entered  by  the 
trial  court  It  will  be  time  enough  to  consider  whether 
or  not  defendant  is  entitled  to  a  new  trial  because  of  loss 
or  diminution  of  record  when  the  matter  is  properly  be-, 
fore  us.     Surely  we  are  not  justified,  on  an  appeal  from 
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a  decree  in  an  equity  case,  in  ordering  a  new  trial  because 
some  of  the  testimony,  material  to  the  issues  as  presented, 
has  been  lost  or  destroyed  without  fault  of  appellee. 
The  record  is  not  such  as  to  entitle  defendant  to  a  recon- 
sideration of  the  case  here,  and  if  it  were,  we  would  not, 
in  view  of  the  presumption  which  exists  in  favor  of  the 
correctness  of  the  decree  entered  by  the  trial  court,  be 
justified  in  disturbing  that  decree.  Even  were  we  to 
consider  the  case  on  the  record  before  us,  without  the  ex- 
hibits to  which  we  have  referred,  taking  instead  the  notes 
of  counsel  as  to  what  they  contain,  we  should  be  con- 
strained to  hold  that  the  decree  as  entered  by  the  trial 
court  is  correct. 

With  the  case  is  a  motion  for  an  additional  allowance 
of  temporary  alimony.  In  view  of  previous  allowances  and 
the  final  disposition  made  of  this  action,  we  think  this 
motion  should  be  overruled,  and  it  is  so  ordered. 

The  decree  must  be,  and  it  is,  affirmed. 


F.  F.  Faville,  Receiver  of  the  Farmers'  and  Merchants' 
State  Bank  of  Linn  Grove,  Iowa,  Appellee,  v.  Mrs. 
W1LLLA.M  Lloyd  and  Gilbert  Louthan,  Administra- 
tor of  the  Estate  of  William  Lloyd,  Deceased,  Ap- 
pellants. 

Trial:  transfer  to  equity.    Where  the  record  in  a  law  action  as  it 

1  stood  at  the  time  of  its  transfer  to  the  equity  docket  failed  to 
disclose  the  fact  that  there  were  other  parties  interested  in  a  de- 
termination of  the  matters  involved,  and  no  reason  was  given, 
even  if  such  fact  appeared,  why  they  might  become  necessary 
parties,  nor  any  attempt  to  implead  them,  the  transfer  of  the 
cause  to  equity  on  that  account  was  erroneous. 

Mutual  Accounts:  right  to  trial  in  equity.     It  is  only  in  cases 

2  involving  long  and  complicated  mutual  accounts,  formerly 
triable  in  equity,  that  the  right  of  compulsory  reference  and 
trial  to  the  court  exists  under  the  statute;   so  that  the  trans- 
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fer  of  an  action  to  the  equity  docket  brought  by  the  receiver 
of  a  bank  to  recover  a  balance  due  on  a  personal  account  with 
the  bank,  involving  simply  credits  for  deposits  and  debits  for 
withdrawals,  and  which,  aside  from  a  contest  over  a  single  item, 
presented  no  equitable  questions  but  related  solely  to  the  correct- 
ness of  a  part  of  the  debit  items,  was  without  authority  of  law 
because  not  presenting  a  case  of  complicated  mutual  accounts. 

Joinder  of  Actions.  There  can  be  a  joinder  of  actions  only  where 
3  the  several  causes  may  be  presented  by  the  same  kind  of  proceed- 
ings, by  the  same  parties  and  in  the  same  right  or  capacity;  so 
that  an  action  by  the  receiver  of  a  bank  to  recover  an  overdraft 
due  the  bank  on  a  personal  account,  can  not  be  joined  with  his 
right  of  action  against  an  estate  to  recover  an  overdraft  by  the 
administrator. 

Appeal  from  Buena  Vista  District  Court. — TLots.  A.  D. 
Bailie,  Judga 

Wednesday,  December  16,  1908. 

The  opinion  states  the  case. — Reversed. 

F.  B.  Helsell,  for  appellants. 

F,  F.  Faville  and  James  De  Land,  for  appellee. 

Weaver,  J. — The  plaintiff,  as  receiver  for  the  insol- 
vent Fanners'  &  Merchants'  Bank  of  Linn  Grove,  instituted 
this  action  at  law  against  the  defendant  Mrs.  William 
Lloyd  alone,  to  recover  an  alleged  balance  due  upon  her 
personal  account  with  said  bank.  The  items  constituting 
the  account  were  set  out  in  a  bill  of  particulars  attached 
to  the  petition,  and  showed  a  total  of  deposits  or  credits 
of  $5,32.0.85,  and  debits  to  the  amount  of  $7,142.66,  leav- 
ing an  apparent  balance  against  the  defendant  of  $1,821.81. 
The  defendant  denies  the  claim  thus  stated,  and  alleges 
that  she  deposited  in  the  bank  the  aggregate  sum  of 
$5,320.85,  admits  items  charged  against  her  in  the  plain- 
tiffs bill  of  particulars  to  the  amount  of  $3,941.61,  and 
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claims  a  balance  due  her  of  $1,379.24.  A  jury  was  im- 
paneled to  try  the  issues  thus  joined,  and  on  the  third 
day  of  said  trial  the  defendant  amended  her  answer  by 
alleging  that  one  Mayne,  who  was  the  cashier  and  man- 
ager in  control  of  said  bank  prior  to  the  appointment  of 
the  receiver,  was  the  administrator  of  her  deceased  hus- 
band's estate;  that  the  court,  having  jurisdiction  of  such 
administration,  granted  her  claim  for  allowance  in  the 
sum  of  $1,000,  and  ordered  said  administrator  to  pay  the 
same;  that  said  administrator  collected  and  received  the 
moneys  of  said  estate  applicable  to  such  purpose,  more 
than  suf&cient  to  pay  said  allowance,  and  deposited  the 
same  in  said  bank,  the  fund  being  entered  in  a  separate 
account  indicating  its  special  or  trust  character;  that  said 
allowance  was  not  paid  to  or  drawn  out  by  the  defendant 
and  the  bank  is  still  charged  therewith  upon  its  books, 
and  she  asks  that  she  may  recover  the  sum  so  due  her, 
and  that  it  may  apply  as  a  set-off  against  any  just  claim 
the  plaintiff  may  hav^  against  her. 

The  plaintiff  in  reply  denied  said  counterclaim,  and 
later  amended  his  reply,  alleging  that  when  William 
Lloyd  died  he  had  an  open  and  unsettled  account  with 
the  bank;  that  after  the  appointment  of  Mayne  as  ad- 
ministrator he  carried  the  account  of  said  William  Lloyd 
into  another,  entitled  "William  Lloyd's  estate  account," 
which  includes  many  different  items,  and  at  the  date  when 
the  bank  ceased  business  showed  a  balance  due  the  bank 
from  the  said  estate  to  the  amount  of  $3,046.48.  The 
reply  further  alleges  that  said  administrator  opened  and 
carried  still  another  account  on  the  books  of  the  bank, 
entitled  "William  Lloyd's  sale  account,"  which  continued 
open  and  unsettled  until  the  bank  went  into  the  hands 
of  the  receiver,  at  which  date  it  showed  a  credit  balance 
due  said  estate,  or  said  administrator,  of  $2,174.95.  It 
is  further  alleged  that  these  accounts,  while  kept  separate 
as  a  mere  matter  of  convenience  in  bookkeeping,  cousti- 
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tuted  in  fact  but  one,  and  contained  a  continuous  record 
of  the  business,  beginning  with  William  Lloyd  in  his 
lifetime,  and  continued  under  the  several  different  titles 
above  mentioned  until  the  death  of  said  administrator 
Mayne,  and  that  when  taken  together,  and  the  credit  in 
one  account  set  off  against  the  debit  in  the  other,  there 
is  shown  no  balance  against  the  bank  and  no  ground  on 
which  it  can  be  charged  with  liability  for  said  claim  of 
$1,000. 

Further  replying,  the  plaintiff  alleges  that  since  the 
death  of  Mayne  one  Gilbert  W.  Louthan  has  been  ap- 
pointed administrator  of  the  William  Lloyd  estate,  which 
is  still  unsettled,  and  asks  that  he  be  made  a  party  to  this 
action,  and  time  allowed  for  serving  notice  upon  him. 
Said  amendment  concludes  with  a  prayer  or  motion  that, 
"it  now  appearing  from  all  of  the  facts  in  connnection 
with  and  concerning  this  case,  that  there  are  numerous  other 
parties  who  are  heirs  at  law  of  William  Lloyd,  and  credi- 
tors of  said  estate  whose  claims  have  not  been  settled  or 
paid,  who  may  be  proper  or  necessary  parties  to  the  final 
determination  of  the  questions  involved  in  this  proceeding; 
that  the  final  trial  and  determination  of  this  action  under 
the  pleadings  as  now  presented  will  require  the  examina- 
tion, investigation  and  proof  of  long  and  complicated 
mutual  accounts  between  the  parties" — therefore  the  court 
is  asked  to  dismiss  the  jury  and  order  the  transfer  of  the 
case  to  the  equity  side  of  the  calendar  for  trial  to  the 
court.  A  demurrer  by  defendant  to  the  affirmative  mat- 
ter pleaded  in  the  reply  was  overruled,  the  jury  dismissed, 
and  cause  set  down  for  trial  as  an  equitable  proceeding, 
and  ordered  that  the  administrator  of  the  Lloyd  estate  be 
made  a  party  thereto.  These  orders  were  made  over  the 
objection  of  the  defendant^  and  the  rulings  thereon  are 
assigned  as  error. 

Thereafter  the  plaintiff  filed  a  petition  entitled  in 
equity   against   the    administrator   Louthan,    the   substance 
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of  which  is  the  allegation  of  a  claim  by  the  receiver  for 
allowance  against  said  estate  for  the  apparent  balance  due 
the  bank  on  the  several  accounts  already  mentioned  be- 
tween the  bank  and  the  former  administrator  or  between 
the  bank  and  the  estate  represented  by  him.  After  the 
statement  of  this  claim  against  the  estate  the  pleader  then 
undertakes  to  incorporate  in  this  latter  petition  (by  ref- 
erence only)  the  allegations  of  the  original  petition  and 
reply,  and  closes  with  a  prayer  for  judgment  against 
each  of  the  defendants  for  the  *  sums  found  due  from 
them,  respectively,  after  a  proper  accounting  and  allowance 
of  their  mutual  debts  and  credits.  A  demurrer  to  this 
petition  for  insufficiency  of  allegation  and  misjoinder  of 
parties  being  overruled,  the  defendant  Louthan  answered 
in  denial,  and  pleaded  the  statute  of  limitations  against 
the  plaintiffs  claim,  and  plaintiff  replied,  averring  al- 
leged equitable  reasons  to  excuse  the  failure  of  the  bank 
and  its  receiver  to  file  and  prove  its  claim  within  the 
time  prescribed  by  law.  The  defendant  Louthan  then 
demanded  a  jury  trial,  which  was  refused,  and  error  is 
also  assigned  on  this  ruling.  Upon  hearing  the  evidence 
the  court  entered  a  decree  for  the  plaintiff  by  which  it  is 
found  that,  as  between  the  bank  and  Mrs.  Lloyd,  the  claim 
originally  sued  upon  is  correct,  and  Mrs.  Lloyd  is  indebted 
to  the  bank  or  to  its  receiver  for  the  full  amount  claimed 
from  her,  $1,821.81,  subject  only  to  a  set-off  or  credit 
of  $1,000  for  the  allowance  made  in  her  behalf,  which 
should  have  been  paid  from  the  funds  of  the  estate  de- 
posited in  said  bank  by  the  administrator  Mayne,  leaving 
the  net  balance  against  her  of  $821.81  for  which  sum, 
with  6  percent  interest  from  December  14,  1903,  plain- 
tiff was  awarded  a  recovery.  As  between  the  plain- 
tiff and  the  administrator  Louthan  the  former  was  found 
and  adjudged  entitled  to  receive  the  sum  of  $1,871.53. 
The  defendants  appeal. 

As  to  matters  of  pleading  and  practice,  this  case  pre- 
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sents  some  unusual^  if  not  anomalous,  features.  It  was 
begun,  as  an  ordinary  action  at  law  for  the  recovery  of 
debt  upon  an  open  account,  against  the  defendant  Mrs. 
Eliza  Lloyd  alone.  The  answer  and  amended  answer  pre- 
sented no  equitable  issue.  In  the  midst  of  a  jury  trial, 
by  way  of  amendment  to  his  reply,  the  plaintiff  set  up 
facts  which  he  conceived  to  be  an  equitable  response  to 
matters  pleaded  in  the  answer,  and  on  his  motion  the  jury 
was  discharged,  another  defendant  was  brought  in,  and 
the  action  tried  in  equity.  Looking  to  the  pleadings  in 
their  final  form,  and  giving  them  effect  according  to  the 
appellee's  contention,  we  find  a  composite,  made  up  of 
an  action  at  law  against  I^Irs.  Lloyd  alone  for  the  recovery 
of  debt,  an  action  in  equity  against  Mrs.  Lloyd  and  the 
administrator  of  her  husband's  estate  jointly  for  the 
settlement  of  an  alleged  conflict  of  rights  with  respect  to 
said  estate,  and  a  proceeding  in  probate  against  the  ad- 
ministrator alone  for  the  allowance  of  a  claim.  As  the 
introduction  of  the  so-called  equitable  issues,  the  bringing 
in  of  the  administrator  as  a  party,  and  the  discharge  of 
the  jury,  and  transfer  of  the  cause  to  the  equity  calendar 
were  ordered  over  the  objection  of  Mrs.  Lloyd,  and  the 
subsequent  joinder  of  actions  and  trial  to  the  court  were 
excepted  to  by  both  defendants,  it  is  necessary  at  the  out- 
set to  consider  the  propriety  of  these  rulings. 

In  the  first  place  we  are  clearly  of  the  opinion  that, 
even  admitting  the  right  of  the  plaintiff  to  plead,  as  set 
forth  in  its  amended  reply,  it  contains  nothing  cognizable 
I.  t«ial:  trans-  ^^  ©Q^ity,  uor  any  issue  which  could  not 
fer  to  equity,  pr^p^j^jy  j^ave  been  submitted  to  the  jury. 
The  reasons  assigned  by  counsel  for  dismissing  the  jury 
and  trying  the  cause  in  equity  are:  First,  that  it  appears 
from  all  of  the  facts  in  connection  with  the  case  that 
there  are  numerous  other  parties  who  are  heirs  at  law 
of  William  Lloyd,  or  creditors  of  his  estate  whose  claims 
have  not  been   settled   or  paid^   who  may  be  proper  or 
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necessary  parties  to  the  final  determination  of  the  ques- 
tions involved  in  this  proceeding;  second,  that  the  trial 
will  require  the  examination  and  proof  of  long  and  com- 
plicated mutual  accounts.  Of  the  first  of  said  reasons 
we  conclude  it  was  made  use  of  by  counsel  as  a  matter 
of  euphony,  for  the  record  as  it  then  stood  disclosed  noth- 
ing whatever  with  respect  to  heirs  of  William  Lloyd  or 
claims  of  creditors  against  his  estate;  and,  even  if  such 
facts  did  appear,  there  was  an  utter  absence  of  any  show- 
ing made  or  reasons  given  why  such  persons  might  become 
necessary  parties,  and  there  was  not,  in  fact,  at  any  time 
any  attempt  to  implead  such  parties  or  any  of  them. 

As  to  the  second  reason,  neither  the  length  of  the 
account  sued  upon  nor  the  number  of  items,  debit  or  credit, 
of  which  it  is  composed,  constituted  any  ground  for  in- 
2  Mutual  voking    the    equitable    jurisdiction    of    the 

r^^ht"u)^Uiai  court.  The  statute  on  which  the  appellee 
m  equity.  apparently  relied  for  the  transfer  of  the 
case  to  equity  (Code,  section  3735),  providing  for  com- 
pulsory reference  in  actions  involving  the  examination  of 
accounts,  has  frequently  been  held  to  have  application 
only  in  cases  formerly  triable  in  equity.  McMartin  v. 
Bingham,  27  Iowa,  234;  District  Township  v.  Bulles,  69 
Iowa,  525;  Galusha  v.  Wendt,  114  Iowa,  616;  Tufts  v. 
Norris,  115  Iowa,  250;  FricJc  v.  Kabdker,  116  Iowa, 
494.  It  is  true  that  in  cases  involving  the  settlement  of 
long  and  complicated  mutual  accounts,  equitable  jurisdiction 
is  sometimes  upheld.  Township  Lot  Co,  v.  Walker,  50 
Iowa,  376.  But  the  litigation  between  the  plaintiff  as 
receiver  and  Mrs.  Lloyd  as  sole  defendant  in  the  original 
case  presents  no  case  of  mutual  accounts  within  the  mean- 
ing of  the  rule  last  stated.  It  involves  the  receiver's  ac- 
count alone.  He  credits  said  defendant  with  deposits  of 
$5,320.85,  and  this  is  all  of  the  credit  she  claims,  except 
the  single  item  of  $1,000  growing  out  of  her  allowance 
from  her  husband's  estate.     Aside  from  the  contest  over 
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this  one  item,  which  in  itseK  presents  no  equitable  feat- 
ures, the  issue  between  these  parties  relates  solely  and 
only  to  the  correctness  of  a  part  of  the  debit  items  in 
the  account  sued  upon.  If  such  an  action  be  not  one  at 
law,  it  would  be  difficult  to  conceive  of  any  action,  upon 
an  open  account,  in  which  a  party  may  not  be  deprived  of 
a  jury  trial.  In  District  Township  v.  Bulles,  69  Iowa, 
525,  the  plaintiff  sought  to  recover  a  balance  due  from 
its  treasurer  upon  an  account  covering  several  years'  trans- 
actions, and  involving  the  consideration  of  several  hundred 
items  of  debit  and  credit.  An  order  for  compulsory  ref- 
erence was  held  erroneous,  the  court  saying,  "there  is  not 
a  single  element  which  pertains  to  the  jurisdiction  of 
equity"  involved  in  such  controversy.  In  Frick  v.  Ka- 
baker,  supra,  there  was  in  issue  an  open  account,  in  which 
the  items  of  charge  were  exceedingly  numerous,  covering 
one  hundred  and  sixteen  pages  of  printed  record,  against 
which  were  six  items  of  credit  for  payments  made,  and 
this  was  held  *  not  to  present  a  case  of  mutual  accounts 
justifying  the  interposition  of  equity.  The  issue  upon 
each  disputed  item  which  the  receiver  charges  to- the  ac- 
count of  Mrs.  .Lloyd  is  one  of  mere  fact,  whether  said 
defendant,  either  by  herself  or  by  another,  drew  from  the 
bank  several  of  the  items  of  each  so  charged  to  her,  and 
this  is  certainly  a  proper  question  for  the  verdict  of  a 

If  there  be  any  complication  in  the  case  upon  which 
a  jury  of  intelligent  men  might  be  confused  or  mi&led, 
it    arises   solely   from    the   erroneous   attempt   to   combine 
3.  Joinder  or        ^'^^^  ^^^^  simple  law  issuc  between  the  re- 
ACTI0N8.  ceiver    and    Mrs.    Lloyd    other    and    foreign 

issues  between  the  receiver  and  the  administrator  of  the 
estate  of  William  Lloyd.  There  can  be  a  joinder  of  ac^ 
tions  only  where  the  several  causes  of  action  may  be 
prosecuted  by  the  same  kind  of  proceedings  and  are  held 
by  the  same  party,   and   against   the   same   party  and   in 
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the  same  right  or  capacity.  Code,  section  3545.  The 
propriety  of  such  limitation  and  the  inextricable  confusion 
of  issues  which  is  sure  to  follow  a  departure  therefrom 
will  be  quite  apparent  upon  a  little  reflection.  The  order 
of  which  the  appellants  here  complain  overlooks  this  stat- 
utory restriction.  Appellee's  right  of  action,  if  any, 
against  Eliza  Lloyd  is  for  an  overdraft  upon  her  personal 
bank  •account,  and  his  right  of  action  against  the  estate 
of  William  Lloyd,  for  an  overdraft  by  a  former  adminis- 
trator of  said  estate,  is  not  against  the  same  person,  nor 
triable  by  the  same  proceedings;  and,  if  he  has  any  right 
to  join  Mrs.  Lloyd  with  the  administrator,  as  defendants 
in  the  same  action  for  equitable  relief  in  the  matter  of 
settling  said  estate,  it  must  be  done  in  an  independent  pro- 
ceeding. It  can  not  properly  be  joined  with  his  claim 
against  Mrs.  Lloyd  upon  her  individual  or  personal  ac- 
count. It  is  not  a  sufficient  response  to  this  objection  to 
say  that  defendant's  amendment  to  her  answer,  setting  up 
an  item  of  $1,000  a?  a  counterclaim  or  set-off,  gave  occasion 
for  the  matter  pleaded  in  the  amended  reply.  If  said 
answer  pleaded  matter  which  did  not  constitute  a  defense 
or  counterclaim,  or  tendered  an  immaterial  or  irrelevant 
issue,  it  should  have  been  eliminated  by  motion  or  demurrer. 
And  whether  said  matter  was  pleaded  properly  or  improper- 
ly, it  could  give  the  plaintiff  no  license  to  ignore  the  rule 
governing  the  joinder  of  causes  of  action.  In  our  opinion, 
as  already  indicated,  the  joinder  in  this  instance  was  im- 
properly allowed,  and  the  right  to  a  jury  trial  erroneously 
denied.  Numerous  other  questions  relating  to  the  admission 
or  effect  of  testimony  have  been  raised  in  argument  of  coun- 
sel, but  the  objections  thus  presented  for  our  consideration 
may  not  arise  upon  a  new  trial.  It  is  well  known  that  in 
the  trial  of  cases  without  a  jury,  and  especially  where  the 
issues  are  treated  as  of  an  equitable  character,  the  trial 
courts  of  this  state  are  not  disposed  to  rule  very  technically 
upon  matters   of  evidence,  and  much   is   admitted   which 
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would  be  excluded  upon  trial  to  a  jury.  We  are  not  dis- 
posed, therefore,  to  examine  the  record  very  critically  in 
this  respect ;  and,  in  view  of  the  probability  that  the  retrial, 
if  had,  will  be  upon  greatly  simplified  issues,  we  shall  not 
extend  the  opinion  for  the  discussion  of  other  alleged  errors. 
For  the  reasons  stated,  the  decree  of  the  district  court 
is  reversed,  and  the  case  is  remanded,  for  further  proceed- 
ings not  inconsistent  with  the  views  hereinbefore  expressed. 
— Reversed. 


Elizabeth  Flowee  v.  Continental  Casualty  Company, 

Appellant. 

Accident   Insurance:  limitation   of  liability:   violation  of  law. 

1  While  only  the  completed  offense  of  getting  on  or  off  a  moving 
engine  or  car,  and  not  the  attempt  to  do  so,  is  made  a  crime  by 
Code  section  481 1,  still  under  the  provisions  of  an  accident  policy 
restricting  liability  for  injury  while  violating  the  law,  an  insured, 
whose  injury  was  received  while  attempting  to  get  on  a  moving 
train  without  legal  right  to  do  so,  is  bound  by  the  limitations  of 
his  policy. 

Same:  instruction:   prejudice.     Where  the  evidence  in  an  action 

2  on  an  accident  policy  tended  to  show  that  insured  when  injured 
was  between  two  moving  freight  cars,  attempting  to  retain  his 
position  and  climb  up  through,  an  instruction  that  if  the  injury 
happened  while  he  was  attempting  to  get  upon  a  moving  frain  was 
not  so  inapplicable  to  the  facts  as  to  be  prejudicial;  and  especially 
as  the  plaintiff  was  entitled  to  recover  in  any  event. 

Appeal  from  Pottawattamie  District  Court.- — ^Hon.  O.  D. 
Wheeler,  Judge. 

Wednesday,  December  16,  1908. 

Action  on  an  insurance  policy  resulted  in  a  judgment 
for  amount  for  which  defendant  offered  to  confess  judg- 
ment. From  an  order  granting  a  new  trial,  it  appeals. — 
Reversed. 
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Manton  Maverick  and  Saunders  &  Stuart,  for  appel- 
lant 

Mayne  &  Hazelton,  for  appellee. 

Ladd^  C.  J. — ^The  insured  was  a  locomoiive  fireman, 
and  at  the  time  of  his  death  the  policy  issued  by  defend- 
ant was  in  force.     It  stipulated  payment  of  one  thousand 
dollars  to  his  mother,  the  plaintiff,  in  event 
surakce:  limi-   of  his  accidental  death,  unless  this  resulted 

tation  of  Ha- 

tion^of^tow'  ^^)  from  voluntary  exposure  to  unnecessary 
danger  or  obvious  risk  of  danger,  or  (2) 
where  the  accidental  injury  results  from  or  is  received 
while  quarreling,  fighting  or  violating  the  law,  in  which 
event  but  one  hundred  dollars  would  be  paid.  The  de- 
fendant offered  to  confess  judgment  for  one  hundred  dol- 
lars, but  interposed  the  defense  to  plaintiff's  demand  for 
full  indemnity  that  the  circumstances  of  Flower's  death 
were  such  as  to  bring  it  within  one  or  both  of  the  above 
exceptions.  The  court  instructed  the  jury,  with  reference 
to  the  last  of  these,  that  if  the  accidental  injury  which 
caused  his  death  was  the  result  of  an  act  on  his  part  while 
engaged  in  an  attempt  to  get  upon  a  moving  train  with- 
out the  consent  of  the  person  in  charge,  he  not  being  an 
officer  of  the  law  or  an  employee,  the  verdict  should  be 
for  'the  defendant.  Was  this  erroneous?  The  district 
court  in  granting  a  new  trial  so  held,  and  the  ruling  is 
assailed  on  two  grounds:  (1)  For  that  the  instruction 
was  correct;  but,  if  erroneous,  (2)  was  without  preju- 
dice, inasmuch  as  the  verdict  must  have  been  for  def^d- 
ant.  The  criticism  of  the  instruction  is  that  it  treats  at- 
tempting to  get  on  a  moving  train  as  a  violation  of  law, 
whereas  the  statute  does  not  denounce  as  an  offense  such 
attempt,  but  the  completed  act  of  getting  on.  See  Smith 
V.  Aetna  Life  Ins.  Co.,  115  Iowa,  217.  Section  4811  of 
the   Code   declares   that:      "If   any   person   not   employed 
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thereon,  or  not  an  officer  of  the  law  in  the  discharge  of 
his  duty,  without  the  consent  of  the  person  having  the 
same  in  charge,  get  upon  or  oflf  any  locomotive  engine  or 
car  of  any  railroad  company  while  the  same  is  in  motion, 
or  elsewhere  than  at  the  established  depots  of  such  com- 
pany, or  get  upon,  cling  to  or  otherwise  attach  himself  to 
any  such  engine  or  car  for  the  purpose  of  riding  upon  the 
same,  intending  to  jump  therefrom  when  such  engine  or 
car  is  in  motion,  he  shall  be  guilty  of  a  misdemeanor." 

To  constitute  the  crime  here  denounced  the  accused 
must  have  gotten  on  or  off  the  car  or  locomotive,  but  the 
policy  restricts  liability  both  (1)  where  the  injury  results 
from  violating  the  law  and  (2)  where  received  while  vio- 
lating the  law.  The  first  contemplates  the  completion  of 
the  offense,  and  the  liability  is  reduced  if  the  injury  is 
one  of  its  results.  The  purpose  of  the  last  is  to  restrict 
liability  where  the  injury  is  received  in  the  active  pro- 
gress of  the  offense — while  it  is  being  perpetrated,  and 
even  though  it  never  be  fully  consummated,  this  will  not 
obviate  the  application  of  this  condition  in  the  policy. 
Now  an  "attempt"  is  an  act  tending  toward  the  accom- 
plishment of  a  purpose  which  exceeds  a  mere^  intent  or 
design  but  falls  short  of  the  execution  of  it  Lovett  v. 
State,  19  Texas,  174,  177.  It  implies  an  intent  formed  and 
also  an  elideavor  to  commit  the  offense.  State  v.  Evans, 
27  Utah  12  (73  Pac.  1047).  "An  attempt"  is  any  intent 
to  do  a  particular  thing  with  an  act  falling  diort  of  the 
thing  intended.  When  we  say  a  man  attempted  to  do  a 
thing,  we  mean  that  he  intended  to  do  specifically  it  and 
proceeded, a  certain  way  in  the  doing.  Scott  v.  People, 
141  111.  195  (30  N.  E.  329).  An  "attempt"  ordinarily 
is  defined  as  an  act  done  in  part  execution  of  a  crime,  and 
therefore  what  is  done  prior  to  consummation  must  be  re- 
garded as  attempting.  It  includes  all  the  acts  essential 
to  constitute  the  offense  lying  between  preparation — getting 
in  readiness — to  perform  the  acts,  and  their  final  consum- 
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mation.  But  all  these  intermediate  acts  are  essential  to 
the  commission  of  the  offense,  and  therefore  a  person  in 
doing  any  of  them  with  such  purpose  is  in  fact  engaged, 
in  the  perpetration  of  the  offense,  in  .violating  law.  The 
manifest  design  of  the  exception  in  the  policy  is  to  guard 
against  liability  owing  to  the  exposure  to  dangers  incident 
to  the  performance  of  unlawful  acts,  and  to  that  end  only 
the  lesser  liability  attaches  where  injury  is  received  while 
the  insured  is  violating  law,  even  though  the  offense  is 
never  consummated.  If  then  deceased,  who  was  neither 
an  employee  of  the  Chicago  Great  Western  Railway  Com- 
pany nor  an  officer  of  the  law,  was  injured  while  engaged 
in  an  effort  to  get  on  a  moving  car  on  the  track  of  said 
company,  the  jury  must  have  found  the  accident  within 
the  exception  and  returned  a  verdict  for  the  defendant 

Appellant  insists,  however,  that,  even  though  the  law 
be  as  stated,  the  instruction  was  not  applicable  to  the  evi- 
dence   adduced    by    defendant,    for    that   according    to    it 
he  was  on  the  train  when  he  fell.     It  ap- 
instruction:       pcars    from    the   evidence    that   he   was    an 

prejudice. 

employee  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  in  Council  Bluffs,  and  in  going 
from  his  house  on  High  Street  he  necessarily  passed  over 
the  Chicago  Great  Western  Railroad  Company's  track  at 
the  intersection  of  Sixteenth  Avenue  and  Third  Street. 
In  the  morning  in  question  a  train  was  passing  when  de- 
ceased reached  the  track,  in  coming  down  Sixteenth  Ave- 
nue, and,  according  to  the  testimony  of  a  little  girl  nearly 
twelve  years  old,  he  turned  and  walked  rapidly  along  the 
side  of  the  cars,  seized  the  handholds  near  the  end  of  one, 
and,  in  her  words,  "climbed  up  on  the  side  of  the  car. 
He  had  his  hands  on  the  bars,  and  then  he  had  his  feet 
on  the  boards  between  the  two  cars.  He  had  his  feet  in 
between  the  cars  and  was  holding  on  with  his  hands  on  the 
bars.  There  was  an  open  space  between  the  cars,  and  I 
could  look  through  between  the  two  cars.  I  saw  him  fall 
Vou  140  Ia.— 33 
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right  through  the  hole  between  the  cars.  He  had  his 
hands  on  the  bars,  and  his  feet  were  away  up  the  side  of 
the  car.  He  rode  along  on  the  ears  for  a  little  ways.  I 
don't  know  how  far :  fifty  or  sixty  feet,  that  is  about  right 
He  rode  some  little  distance.  He  was  upon  the  car  for 
a  little  time,  holding  on  and  trying  to  get  through  between 
the  cars,  holding  on  and  climbing  up  and  trying  to  get 
through.  I  watched  him  while  he  was  doing  that  He 
was  upon  the  ear  for  a  little  time  and  rode  along  until  he 
fell  through."  This  account  was  somewhat  corroborated 
by  other  evidence  that  the  body  had  been  dragged  on  the 
ground  twenty  or  thirty  feet  to  the  place  where  found, 
which  was  near  the  north  rail  with  head  against  it,  a 
portion  crushed  away,  and  a  part  of  the  skull  between  the 
rails,  and  that  blood  stains  and  human  hair  were  on  the 
rails  back  the  distance  of  two  of  these  and  on  the  wheels 
of  three  of  the  cars.  On  the  other  hand,  evidence  in  be- 
half of  plaintiff  tended  to  show:  That,  when  deceased 
reached  the  street  intersection  mentioned,  he  called  to 
some  one  on  the  engine  repeatedly,  and  after  it  passed 
stood  near  "the  south  side  of  Third  Street  across  Sixteenth 
Street,"  where  the  track  curves  to  the  south,  when  last 
seen  by  the  witness,  apparently  waiting  for  the  train  to 
pass;  that  the  train  was  moving  at  a  speed  of  about  ten 
miles  per  hour;  that  the  door  of  a  car  toward  the  ca- 
boose, at  times  open  about  twelve  inches,  was  swinging 
back  and  forth,  extending  out  three  and  one-half  or  four 
feet  from  the  car;  that  the  left  side  of  deceased's  head 
and  face  was  badly  lacerated,  and  his  skull  crushed,  but 
no  portion  removed,  and  other  injuries  slight,  save  that 
one  leg  was  broken;  and  that  the  ground  indicated  that 
the  body  had  been  dragged  not  more  than  ten  feet 

It  is  apparent  from  this  recital  of  the  evidence  that 
the  instruction  could  have  referred  to  none  other  than  the 
evidence  given  by  the  eyewitness,  and,  in  our  opinion,,  re- 
ferring to  what  deceased  was  said  to  be  doing  as  attempting 
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to  get  on  a  moving  train,  was  without  the  slightest  pre- 
judice. According  to  the  witness,  his  hands  were  on  the 
bars,  and  his  feet  "between  the  cars"  and  way  up  the  side 
of  the  oars.  The  tenor  of  her  testimony  was  that  ho  was 
struggling  to  retain  his  position,  was  in  an  effort  to  hold 
on,  "trying  to  get  through  between  the  cars,  holding  on 
and  climbing  up  and  trying  to  get  through."  In  the  ab- 
sence of  an  instruction  defining  what  was  meant  by  "getting 
on  a  moving  car,"  the  jurors  would  naturally  construe 
"on"  in  the  connection  used  and  in  view  of  the  evidence 
as  at  the  upper  part  or  in  a  position  to  be  supported.  In 
returning  the  verdict  for  defendant,  they  necessarily  re- 
jected plaintiff's  theory  that  deceased  was  struck  by  the 
swinging  door,  and  must  have  found  either  that  the  in- 
jury resulted  "from  voluntary  exposure  to  unnecessary 
danger  or  obvious  risk  of  injury"  or  while  attempting  to 
or  being  on  a  moving  car.  If  they  rejected  the  foriner 
defense,  they  must  have  concluded  that  the  injury  was 
received  as  a  result  of  being  on  the  moving  car  or 
while  attempting  to  get  on,  and  either  finding  would  de- 
feat recovery  of  the  full  indemnity.  So  that,  conceding 
the  instruction  not  to  be  as  explicit  as  it  might  have  been, 
there  is  no  ground  for  saying  that  the  jury  could  have 
been  misled  to  plaintiff's  prejudice. 

The  order   setting  aside  the   verdict   and  granting   a 
new  trial  is  reversed. 


W.  W.  Latta,  Administrator  of  the  Estate  of  Saeah  A. 
Gabman,-  Deceased,  Lawrence  M.  Gaeman,  and 
Lilly  E.  Peice,  heirs  at  law  of  Saeah  A.  Gaeman, 
Deceased,  Appellants,  v.  Alice  A.  Coffeen  and 
Benjamin   Coffeen,   Appellees. 

Contracts  for  Support:  fraud:  undue  influence:  evidence.     The 
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1  presumption  is  in  favor  of  the  good  faith  of  a  contract,  and  when 
attacked  on  the  ground  of  fraud  or  undue  influence  the  issues 
thus  tendered  must  be  sustained  by  a  fair  preponderence  of  the 
evidence  to  warrant  a  decree  setting  it  aside.  Evidence  of  fraud 
and  undue  influence  held  insufficient  to  annul  a  contract  between  a 
daughter  and  her  mother  for  the  support  of  the  latter  during  her 
life. 

Modification  of  I^ecree:  costs.    Where  a  decree  by  inadvertence  con- 

2  tains  matter  affecting  one  of  the  parties  not  justified  by  the  plead- 
ings, costs  should  not  be  taxed  to  the  party  on  account  thereof. 


Appeal  from  Harrison  District  Court. — Hon.  W.  R. 
Green,   Judge. 

Wednesday,  December  16,  1908. 

Suit  in  equity  brought  by  the  administrator  and  heirs 
at  law  of  Sarah  A.  Garman,  deceased,  to  set  aside  a  con- 
tract whereby  the  deceased  conveyed  to  defendant  Alice 
A,  Coffeen  all  her  personal  property,  consisting  of  drafts 
amounting  to  $2,921,  and  to  recover  from  said  defend- 
ant the  amount  of  said  drafts,  with  interest  The  grounds 
alleged  for  setting  aside  the  contract  were  mental  inca- 
pacity of  the  said  Sarah  A.  Garman  and  undue  influence 
exercised  by  defendants  over  her  to  induce  her  to  sign  the 
instrument.  The  defendant  denied  the  allegations  of  in- 
capacity and  undue  influence,  and  upon  the  issues  thus 
joined  the  case  was  tried  to  the  court,  resulting  in  a  de- 
cree dismissing  the  petition,  and  plaintiffs  appeal. — Modi- 
fied and  affirmed. 

C.  A.  Bolter  and  Roadifer  &  Arthur,  for  appellants. 

Cochra.i  &  Egan  and  W.  8.  Lewis,  for  appellees. 

Deemer,  J. — October  18,  1906,  Sarah  A.  Garman 
died  intestate  in  Harrison  County,  Iowa.     She  was  near 
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seventy  years  of  age  at  the  time  of  her  death,  and  had 

been  a  sufferer  from  diabetes  for  some  time 

support:  prior   to  her   demise.      On   June   17,    1^06, 

fraud:  undue 

influence:  sho    Commenced    living    with    her    daughter 

Alice  A.  Coffeen,  one  of  the  defendants, 
and  continued  to  reside  with  her  down  to  the  time  of  her 
decease.  Prior  to  that  she  had  for  about  two  years  lived 
with  her  daughter  Lilly  E.  Price,  one  of  the  plaintiffs,  at 
her  home  in  the  State  of  Minnesota.  In  November  of  the 
year  1906  deceased  had  a  very  severe  sick  spell,  and  she 
was  a  sufferer  from  the  incurable  disease  hitherto  men- 
tioned until  her  death.  When  she  went  to  live  with  Mrs. 
Coffeen,  she  had  between  $2,500  and  $3,000  in  money 
and  drafts,  and  on  the  30th  day  of  July,  1906,  the  fol- 
lowing contract  was  entered  into  between  her  and  her 
daughter  Alice  A.  Coffeen: 

This  agreement  made  and  entered  into  this  30th  day 
of  July,  1906,  by  and  between  Alice  A.  Coffeen,  of  the 
party  of  the  first  part,  and  Sarah  A.  Garman,  of  the  sec- 
ond part,  both  of  the  county  of  Harrison  and  State  of 
Iowa,  witnesseth:  That  whereas  the  second  party  is  now 
old  and  in  need  of  attention  and  the  first  party  being  her 
daughter,  and  the  second  party  being  desirous  of  making 
her  home,  for  the  balance  of  her  life  wjth  the  first  party 
and  in  consideration  of  the  first  party  furnishing  to  the 
second  party  a  good  and  suitable  home,  and  to  take  care  of 
her,  and  to  render  to  her  from  time  to  time  a  good  and 
suitable  home,  and  to  furnish  her  food  and  clothing,  and 
when  in  need  all  medical  aid  that  may  be  necessary  at 
any  time,  and  to  take  good  care  of  the  second  party  and 
to  administer  to  her  all  and  every  care  she  may  need  or 
require,  then  and  in  that  event,  the  second  party  agrees  to 
give  to  the  first  party  all  of  the  personal  property  that  she 
may  at  this  time  own.  The  first  party  accepts  the  terms 
and  conditions  of  this  contract  on  her  part,  and  if  at  any 
time  the  second  party  thall  become  dissatisfied  with  the 
terms  of  this  contract,  then  second  party  may  terminate 
same,  by  giving  ten  days  written  notice  of  that  fact  to 
the  first  party  who  shall  then  have  the  right  to  comply 
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with  all  reasonable  demands  that  may  be  nmde  upon  her 
by  the  second  party  and  in  case  the  two  can  not  agree,  then 
said  difference  shall  be  submitted  to  three  disinterested 
parties,  one  to  be  selected  by  each  party,  and  the  two  iJius 
chosen  shall  select  a  third,  and  their  decision  shall  be  final 
on  both  parties.  The  personal  property  belonging  to  the 
second  party  is  this  day  turned  over,  and  received  by  the 
first  party.  The  first  party  hereby  agrees  and  consents  for 
the  above  consideration  to  enter  upon  the  discharge  of  her 
duties,  and  to  at  all  time  take  good  care  of  her  mother  so 
long  as  she  shall  live.  This  contract  to  terminate  upon  the 
death  of  the  second  party.  Alice  A.  Coffeen,  Sarah  A. 
Garman. 

It  is  this  contract  which  plaintiffs  attack  and  which 
they  seek  to  have  set  aside.  Appellant's  counsel  say  in  ar- 
gument : 

We  do  not  claini  that  at  the  time  the  contract  was 
executed  Sarah  A.  Garman,  deceased,  wfes  insane  and  ab- 
solutely incapable  of  understanding  ordinary  business  trans- 
actions, but  we  do  claim  that  at  the  time  the  contract  was 
executed  she  was  very  weak,  both  mentally  and  physically, 
and  in  a  condition  of  mind  to  be  easily  influenced,  imposed 
upon,  and  defrauded.  It  is  shown  by  the  testimony  of  all 
the  physicians  that  she  continued  to  grow  weaker  physi- 
cally and  mentally  from  the  time  of  her  sickness  in  1905. 
.  .  .  While  it  is  true  that  possibly,  under  the  evidence, 
it  might  be  found  that  deceased  had  sufficient  mind  to  com- 
prehend her  business  affairs,  and,  if  left  to  exercise  her 
mind  freely  without  being  influenced  by  other  persons, 
might  have  prepared  a  contract  expressing  her  understand- 
ing and  wishes  with  reference  to  her  property,  but  in  this 
case,  as  stated,  the  evidence  shows  that  she  never  was  con- 
sulted as  to  the  nature  of  the  contract  she  was  to  sign, 
nor  was  it  talked  over  the  amount  of  property  she  was 
conveying  by  such  contract.  ...  It  is  true  we  have 
no  direct  testimony  establishing  that  undue  influence  was 
used  to  secure  the  signature  of  decedent  to  the  contract. 
Undue  influence,  like  fraud,  can  scarcely,  if  ever,  be 
established  by  direct  evidence,  but  we  contend  the  facts  and 
circumstances  disclosed  by  the  evidence  in  this  case  estab- 
lished both  fraud  and  undue  influence. 
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With  these  concessions  it  is  manifest  that  the  question 
for  our  consideration  is  one  of  facty  and  that  is:  Does 
the  record  show  such  fraud  or  undue  influence  on  the  part 
of  the  defendants  or  either  of  them  as  will  justify  a  court 
of  equity  in  setting  aside  the  contract?  We  shall  not 
set  out  the  testimony  bearing  upon  this  issue  at  any  length 
as  it  is  not  our  custom  to  do  so.  It  appears,  however,  that 
the  contract  was  made  at  the  suggestion  of  iJie  deceased ; 
that  she  knew  its  contents  and  fully  understood  its  import; 
that,  before  its  making,  she  indicated  to  various  disinter- 
ested witnesses  her  intention  of  making  it,  and  that  in 
various  letters  she  told  of  her  purpose  in  doing  so.  It 
also  appears  that  Alice  A.  Coffeen  fully  complied  with  her 
part  of  the  contract,  and  that  it  was  of  her  own  volition 
that  deceased  went  to  live  with  her  daughter,  the  defendant 
Alice  Coffeen.  There  is  nothing  to  indicate  that  this  de- 
fendant even  suggested  the  making  of  the  contract.  On  the 
other  hand,  the  desire  to  do  so  seems  to  have  emanated 
from  the  mother  in  order  that  she  might  have  a  home 
and  proper  care  and  support  during  her  declining  years. 
There  is  nothing  save  the  barest  inference  upon  which  to 
base  a  finding  of  fraud  or  undue  influence,  and,  as  the 
presumption  is  in  favor  of  the  bona  fides  of  the  contract, 
the  plaintiffs  must  fail  unless  they  have  established  the 
issues  tendered  by  them  by  a  fair  preponderance  of  the 
testimony.  This  the  trial  court  thought  they  had  not 
done,  and  with  this  conclusion  we  agree. 

The  decree  rendered  by  the  trial  court,  among  oilier 

things,  provided:     "It  is  therefore  ordered,  adjudged  and 

decreed  by  me  that  the  plaintiffs  or  any  of  them  who  are 

holding  or  causing  to  be  held  any  personal 

*  OF  deceeb:        property  received  from  Alice  A.  Coffeen,  or 

Sarah  A.  Garman,  after  the  same  came  into 

the  possession  of  said  Alice  A.   Coffeen  or  received  after 

the  death  of  Sarah  A.  Garman,  are  ordered  to  return  the 

same  to  the  said  Alice  A.  Coffeen."     There  was  nothing 
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in  defendant's  answer  to  justify  this  order,  and  it  should 
not  have  been  made.  In  other  respects  the  decree  seems 
to  be  correct;  but  this  part  of  it  should  be  eliminated.  As 
this  doubtless  was  passed  into  the  decree  inadvertently, 
no  cQ3ts  will  be  taxed  to  appellee  on  account  of  the  modi- 
fication. The  decree  as  thus  modified  will  be  affirmed. — 
Modified  and  affirmed. 


r.  A.  HuBBABD  V.  MoNTOOMEBY  OouiJTY,  Appellant. 

County  Bridge:  approach:  evidence.     The  filling  at  the  end  of  a 

1  county  bridge,  whether  of  dirt  or  other  material,  necessary  to 
enable  travelers  to  pass  from  the  same  to  the  roadway  may  prop- 
erly be  considered  an  approach,  which  the  county  should  maintain 
in  safe  condition.  Evidence  held  to  support  a  finding  that  the 
filling  at  the  end  of  the  bridge  in  question  constituted  the  approach 
and  part  of  the  bridge,  rather  than  a  portion  of  the  highway. 

Same:   defective   approach:   question   of   fact.     The  question   of 

2  whether  holes  in  the  approach  to  a  bridge,  as  disclosed  by  the 
evidence  in  the  instant  case,  constituted  defects  rendering  the 
same  unsafe  was  for  the  jury. 

Same:  negligence:  proximate  cause.    Where  plaintiffs  horses  stepped 

3  into  a  hole  in  the  approach  to  a  bridge  and  were  frightened  there- 
by, throwing  plaintiff  from  his  buggy  and  causing  his  injury,  the 
the  defective  approach  was  the  proximate  cause  of  his  injury, 
although  it  might  not  have  happened  had  his  horses  not  been 
restive. 

Contributory  Negligence:  instruction.    The  court  is  not  required 

4  to  specifically  instruct  regarding  each  item  of  evidence  bearing 
upon  the  question  of  contributory  negligence,  especially  where 
the  evidence  is  not  such  as  to  require  it  and  no  request  therefor 
is  made,  but  a  general  instruction  on  the   subject  is  sufficient 

Personal  Injury:  damages:  instruction.     Where  it  is  clear  that  a 

5  specific  claim  for  time  lost,  in  a  personal  injury  action,  had 
reference  to  loss  already  sustained,  an  instruction  permitting  re- 
covery for  future  loss  of  time  resulting  from  the  injury,  under 
a  general  claim  for  personal  injuries,  was  proper. 


i 
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Examination   of   Witnesses:   impeachment.     It   is   not   competent 

6  to  cross-examine  a  party  as  to  statements  made  regarding  col- 
lateral matters    for  the  purpose  of  contradicting  his  answer. 

Evidence:  admissions.     The  anxiety  of  the  plaintiff  in  a  personal 

7  injury  action  to  suppress  the  fact  that  he  received  accident  insur- 
ance is  not  an  admission  of  any  fact  material  to  the  case. 

Evidence:  inconsistent  claims.    The  statement  of  an  injury  made 

8  to  an  insurance  company,  though  not  including  a  claim  for  per- 
manent injuries,  is  not  of  necessity  inconsistent  with  a  claim  there- 
for in  an  action  for  negligence;  since  the  claimant  was  bound  to 
disclose  to  the  insurance  company  only  those  facts  entitling  him 
to  recover  the  insurance. 

Appeal  from  Mills  District  Court. — ^Hon.  A.  B. 
Thobnell,  Judge. 

Wednesday,  Decembeb  16,  1908. 

Action  to  recover  damages  for  personal  injuries  al- 
leged to  have  resulted  from  defects  in  a  county  bridge  neg- 
ligently maintained  by  the  defendant.  There  was  a  ver- 
dict for  the  plaintiff,  and  from  the  judgment  thereon  de- 
fendant appeals. — Affirmed. 

J.  M.  JunJcin,  for  appellant. 

Beeson  &  Ratcliff,  Genung  &  Oenung,  and  Shirley 
OUlilland,  for  appellee. 

MoClain,  J. — There  was  evidence  tending  to  show 
that  on  September  2,  1905,  plaintiff,  a  rural  mail  carrier, 
driving  from  north  to  south  across  the  McNeil  bridge,  in 
the  defendant  county,  with  a  team  of  horses  and  a  buggy, 
engaged  in  making  his  daily  round,  was  thrown  from  his 
buggy  and  severely  injured  as  the  result  of  one  of  his 
horses  stepping  into  a  hole  in  the  road  at  the  south  end 
of  the  bridge  and  becoming  frightened  so  that  the  team 
got  beyond  plaintiff's  control. 
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I.     Appellant's  chief  contention  is  that  the  defective 

condition  in  the  roadway,  if  any,  at  the  south  end  of  the 

bridge,  where  plaintiff  testifies  his  horse  stepped  into  the 

hole,   was   in  the  highway,   and   not  in   the 

approach:       '  approach   to  the   bridge,   and  that  therefore 

evidence.  , 

the  county  was  not  liable,  under  the  rule 
prevailing  in  this  State  that  a  county  is  liable  only  for 
negligence  in  maintaining  what  are  called  county  bridges 
and  the  approaches  thereto.  It  appears  that  when  the 
bridge  was  built  the  south  end  abutted  upon  the  bank  of 
the  ravine  over  which  it  was  constructed,  and  was  about  a 
foot  and  a  half  higher  than  the  level  of  the  ground;  that 
for  the  purpose  of  constructing  the  bridge  a  trench  four 
or  five  feet  deep  and  three  or  four  feet  in  width  was 
dug  at  the  end  of  the  bridge,  which  subsequently  w^as 
filled  in  with  dirt  under  the  direction  of  the  county  bridge 
superintendent;  that  water  going  towards  the  bridge  along 
the  highway  from  the  south  sometimes  washed  holes  in 
this  dirt  filling  next  to  the  bridge ;  and  that  such  holes  had 
existed  for  some  time  prior  to  the  date  of  the  accident. 
We  think  that  the  construction,  whether  of  plank,  stone, 
dirt  or  other  material,  necessary  to  enable  persons  using 
the  bridge  to  pass  from  it  to  the  roadway  at  either  end, 
may  properly  be  considered  an  approach  to  the  bridge, 
which  the  county  should  maintain  in  a  safe  condition,  and 
that  therefore  the  jury  might  properly  find  that  the  filling 
at  the  south  end  of  this  bridge,  in  which  holes  were  washed 
by  the  water,  was  such  an  approach  to  the  bridge  as  that 
it  was  the  duty  of  the  county  to  maintain  it  in  a  safe  con- 
dition. Eginoire  v.  Union  County,  112  Iowa,  558;  More- 
land  V,  Mitchell  County,  40  Iowa,  394;  Nims  v.  Boone 
County,  66  Iowa,  272;  Miller  v.  Boone  County,  95  Iowa, 
6.  The  question  whether  the  portion  of  the  roadway  in 
w^hich  the  holes  existed  constituted  the  approach  to  the 
bridge,  or  a  portion  of  the  highway  only  leading  to  the 
bridge,  was  left  to  the  jury  under  an  instruction  of  which 
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no  complaint  is  made,  and  we  think  that  beyond  question 
the  evidence  is  such  as  to  stipport  the  finding  of  the  jury 
that  it  was  the  approach  to  the  bridge,  and  not  a  portion 
of  the  highway. 

II.  It  is  further  contended  for  appellant  that  the 
evidence  does  not  show  a  defective  condition  of  the  ap- 
proach, but  it  appears  without  question  that  there  were 
2  Same-  defect-     ^^^Ics   ucxt   to   the   bridge   on   each    side   of 

9ue^on°Sf***     *he    roadway,    and    it    was    for    the    jury 
**^  to    say,    under    instructions    which    are    not 

complained  of,  whether  these  holes  did  constitute  de- 
fects rendering  the  approach  unsafe.  We  should  not  be 
justified  in  holding  as  a  matter  of  law  that  there  was  no 
negligence  on  the  part  of  the  county  in  allowing  the  ap- 
proach to  remain  in  the  condition  shown  by  the  evidence. 

III.  Plaintiffs  testimony  as  to  how  the  accident 
happened  is  commented  upon  for  the  purpose  of  showing 
that  it  is  not  to  be  believed,  in  view  of  certain  declarations 

of   plaintiff,    made    soon    after   the    accident 
gcncc:  proxi-     to  witucsscs  who  testified  for  the  defendant: 

mate  cause. 

but  at  best,  the  evidence  as  to  these  declara- 
tions raised  only  a  conflict  for  the  determination  of  the 
jury.  It  may  be  that,  as  stated  by  plaintiff  in  these 
declarations,  the  horses  were  restless  on  account  of  the 
attacks  of  flies,  and  that  if  they  had  not  been  thus  irritated 
they  might  have  avoided  the  holes,  and  no  accident  would 
have  happened;  but  if  the  approach  was  in  a  dangerous 
condition,  and  by  reason  of  causes  not  due  to  any  fault  of 
plaintiff  the  horses  stumbled  into  these  holes  and  were 
frightened,  then  the  defect  would  be  the  efficient  cause  of 
the  accident,  and  the  defendant  would  be  liable  for  the 
resulting  injury.  Something  is  said  in  this  connection  as  to 
the  breaking  of  the  tongue  of  plaintiffs  buggy;  but  if  the 
tongue  was  broken  as  the  result  of  fright  on  the  part  of 
the  horses  after  stumbling  into  one  of  the  holes  in  the 
approach  to  the  bridge,  and  the  plaintiff  was  thereby  thrown 


624  HUBBABD    V.    M0NTCK)MEEY    CoUNTY.        [140    lowa 

from  his  buggy  and  injured,  the  injury  could  pr(^)erly  be 
attributed  by  the  jury  to  the  defect  in  the  approach  as  the 
original  and  proximate  cause. 

IV.     In  this  connection,  however,  it  is  claimed  that 

the  court  erred  in  not  properly  instructing  the  jury  with 

regard   to   alleged   contributory  negligence  of  plaintiflE,   in 

that  no  mention  was  made  of  an  item  of  evi- 

mbclicbmce:      dence  tending  as  claimed  to  show  that  the 

instruction.  i      i      /.  i    /•       • 

accident  resulted  from  a  defective  tongue 
which  broke  and  thus  occasioned  the  accident  In  the 
instruction  complained  of  the  jury  was  directed  to  take  into 
account  plaintiffs  knowledge  of  the  defect  in  the  approach 
if  shown,  the  disposition  of  his  team,  and  like  matters.  We 
think,  however,  there  was  no  occasion  in  this  instruction  to 
refer  to  the  question  whether  plaintiff  was  negligent  in  hav- 
ing a  defective  tongufe  in  his  buggy,  for  there  was  no  evi- 
dence tending  to  show  that  the  buggy  tongue  was  so  insuffi- 
cient that  it  was  negligence  on  the  part  of  plaintiff  to  be 
driving  along  the  highway  with  the  tongue  in  such  condi- 
tion. The  only  scrap  of  evidence  on  the  subject  was  the 
statement  of  one  witness,  who  testified  that  the  plaintiff  said 
the  horse  kicked  over  the  tongue  and  broke  it,  and  that  the 
tongue  was  nearly  broken  out  before.  It  is  not  contended 
that  there  was  not  a  sufficient  general  instruction  as  to  con- 
tributory negligence,  nor  that  the  jury  could  not  have 
found  for  the  defendant  on  the  ground  that  the  plaintiff 
was  negligent  in  having  an  unsafe  buggy  if  the  jury  had 
reached  that  conclusion  under  the  evidence  submitted.  The 
sole  contention  in  this  respect  is  that  the  alleged  defect  in 
the  buggy  tongue  should  have  been  referred  to  specifically 
in  the  instruction  in  connection  with  other  matters  to  which 
the  attention  of  the  jury  was  specially  called;  but  plainly 
the  court  was  not  bound  to  refer  to  every  item  of  evidence 
which  the  jury  might  properly  consider  in  reaching  the  con- 
clusion as  to  plaintiff's  contributory  negligence,  and,  as 
already  suggested,  the  evidence  did  not  tend  to  show  that 
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the  tongue  was  so  defective  as  to  render  it  improper  for 
the  plaintiff  to  proceed  along  the  highway  with  his  buggy 
in  the  condition  described.  If  the  buggy  tongue,  although 
impaired  in  strength,  was  reasonably  sufficient  for  use  on 
a  highway  in  ordinarily  safe  condition,  then  the  plaintiff 
was  not  negligent  in  using  his  buggy  in  that  condition,  and, 
if  it  was  unsafe  for  plaintiff  to  use  it  in  that  condition,  then 
the  jury  could  and  undoubtedly  would  have  so  found  under 
the  instructions;  but  we  think  the  evidence  was  not  such 
as  to  require  a  specific  reference  to  the  question  whether 
the  buggy  tongue  was  reasonably  sufficient  If  the  counsel 
for  defendant  thought  the  matter  of  sufficient  importance  to 
justify  a  specific  instruction,  some  i^istruction  on  the  sub- 
ject should  have  been  asked. 

V.  In  presenting  his  claim  to  the  county,  plaintiff 
itemized  his  damages  and  asked  for  ^loss  of  time  and 
doctor  biU,  $50,''  and  for  "personal  injuries,  $5,000."    The 

pbrsomal  m-     court   30   instructed   the   jury   as   that   they 
damages:  might  allow  for  injuries  of  a  permanent  char- 

instniction.  ^^^^  affcctiug  plaintiff's  future  earning  ca- 
pacity in  addition  to  any  allowance  they  might  make  for 
loss  of  time,  limiting  the  amount,  however,  which  might  be 
allowed  for  each  item,  so  that  it  should  not  exceed  the 
amount  claimed  in  the  notice  given  to  the  county.  In  this 
there  was  no  error.  It  is  plain  that  the  loss  of  time  referred 
to  was  that  already  suffered  at  the  time  of  the  giving  of 
the  notice,  and  that  any  subsequent  loss  of  time  resulting 
from  the  injury  would  properly  be  included  imder  the  head 
of  impairment  of  future  earning  capacity,  and  properly  de- 
scribed as  "personal  injury." 

VI.  It  appears  that  plaintiff  had  some  form  of  acci- 
dent insurance,  and  for  the  injury  on  account  of  which  this 

suit  is  brought  made  claim  against  the  acci- 
OF  witnesses:    dent  company  for  fourteen  days'  partial  dis- 

impeachment.         i.-..  /-\  •         •  i>i**/v 

ability.     On  cross-examination  of  plaintiff  as. 
a  witness  in  his  own  behalf,  he  was  asked  by  counsel  for 
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defendant  whether  he  remembered  telling  one  WiU  Fortune, 
after  he  was  hurt,  that  he  did  not  want  Fortune  to  sav 
anything  about  his  getting  accident  insurance  for  fear  it 
would  hurt  him  in  his  claim  against  the  coimty,  and  denied 
making  any  such  statement.  Coimsel  for  defendant  caUed 
Fortune  as  a  witness,  and  asked  him  what  plaintiff  had 
said  with  reference  to  his  keeping  still  about  the  accident 
insurance,  and  an  objection  to  questions  of  this  character 
was  sustained.  Counsel  for  defendant  offered  to  show 
that  plaintiff  said  to  the  witness  that  disclosure  of  the  fact 
of  receiving  accident  insurance  might  injure  or  prejudice 
his  claim  against  the  county,  and  it  is  now  insisted  that  the 
ruling  of  the  court, excluding  this  evidence  was  erroneous. 
We  fail  to  discover  any  purpose  for  which  the  proposed  tes- 
timony was  admissible.  It  was  not  competent  to  ask  the 
plaintiff  on  cross-examination  with  reference  to  a  state- 
ment about  a  collateral  matter  for  the  purpose  of  contra- 
dicting his  answer.  Deer  v.  Bagley,  80  Iowa,  197;  Swan- 
son  V.  French,  92  Iowa,  695. 

The  request  made  by  plaintiff,  if  shown,  would  not 
have  constituted  an  admission  of  any  fact  material  to  the 
case.  Counsel  urges  upon  our  attention  inconsistency  be- 
7.  Evidence:  twccu  the  Statement  made  in  the  application 
admissions.  ^^^  payment  under  the  accident  insurance  that 
he  had  only  suffered  partial  disability,  and  the  claim  now 
made  of  permanent  disability;  but  the  testimony  which 
Fortune  was  asked  to  give  had  no  reference  to  the  nature  of 
the  claim  made  against  the  accident  company,  and  referred 
only  to  plaintiff's  anxiety  to  have  the  fact  of  the  recovery 
of  accident  insurance  suppressed.  No  error  is  assigned 
with  regard  to  the  admission  of  the  statement  to  the  acci- 
dent company. 

VII.  It  is  also  urged  with  much  earnestness  that  the 
statement  to  the  accident  company  tended  strongly  to  im- 
peach the  fairness  of  plaintiff's  claim  for  permanent  injuries, 
and  this,  with  other  evidence  as  to  declarations  which  wit- 
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nesses  for  defendant  testified  to  as  made  by  plaintiff  soon 
after  the   accident,   is  relied   upon  as  show- 

8.  Evidence:  .  .  ■!../»*       -i.        •<•!  rm 

inconsistent  mg  that  plaintiff's  claim  is  false.  The  state- 
ment itself  is  not  inconsistent  with  plain- 
tiff's right  of  recovery  in  this  action.  It  does  not  appear 
that  he  did  not  recover  from  the  accident  company  the 
entire  amount  which  he  was  entitled  to  recover  under  his 
insurance  contract,  and  he  was  not  bound  to  disclose  in 
that  statement  any  other  facts  than  those  which  he  was  re- 
lying upon  as  entitling  him  to  an  accident  benefit,  and, 
in  general,  without  setting  out  the  evidence  in  detail;  we 
find  on  an  examination  of  the  record  no  inconsistency 
between  plaintiff's  claims  as  to  his  injuries  and  the  evi- 
dence as  to  his  statements  to  witnesses  after  the  injury 
which  would  warrant  us  in  holding  that  as  a  matter  of 
law  he  was  not  entitled  to  recover  for  permanent  injuries. 
The  case  was  properly  submitted  to  the  jury  in  every 
respect,  and  we  have  no  occasion  to  interfere  with  the 
verdict 

Finding   no    error    in    the    record,    the    judgment    is 
affirmed. 


I.  A.  Howard,  Appellant,  v.  The  County  op  Emmet  in 
the  State  of  Iowa,  Roy  J.  Ridley,  Auditor  of  Emmet 
County,  and  C.  W.  Crim,  and  I.  A.  Howard,  Appel- 
lant, V.  E.  O.  Hanson,  D.  Fitzgerald,  D.  D.  Bunt, 
J.  H.  Barnhart  and  D.  T.  Sorum,  Members  of  the 
Board  of  Supervisors  of  Emmet  County. 

Drainage:   special  assessments:   construction   of  statutes.     The 
I    power  to  collect  and  levy  a  special  assessment  for  drainage  pur- 
poses is  a  special  power  for  a  special  purpose,  and  the  statutes 
authorizing  its  exercise  will  be  strictly  construed  according  to  the 
legislative  intent. 
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Same:   reassessments.     Special   assessments   for   drainage   purposes 

2  are  based  upon  the  benefits  conferred,  and  the  statutes  in  rela- 
tion thereto  are  to  be  construed  if  possible  with  that  end  in  view. 
Under  this  rule  of  construction  it  is  held  to  be  no  objection  to  a 
reassessment,  under  the  Acts  of  the  30th  General  Assembly,  that 
a  prior  illegal  assessment  had  been  paid  in  full. 

Same:  notice:  adjustment  of  claims  and  damages.    Under  the  pro> 

3  visions  of  G)de  section  1940,  relating  to  notice  of  the  location 
and  establishment  of  drains,  and  the  Acts  of  the  30th  General 
Assembly,  relating  to  a  hearing  of  the  land  owner  prior  to  a  re- 
assessment, the  supervisors  may  make  an  equitable  adjustment 
of  the  landowners  claims  and  consider  the  damages  to  his  land. 

Reassessment:  objection:  waiver.    A  landowner  who  has  appeared 

4  in  response  to  a  notice  of  reassessment,  and  failed  to  make  ob- 
jection that  the  law  relating  thereto  is  invalid,  because  failing  to 
provide  for  notice  to  landowners  to  appear  and  be  heard  on  the 
question  of  damages,  has  waived  the  objection. 

Appeal  from  Emmet  District  Court. — ^Hon.  D.  F.  Coyle, 

Judge. 

Wednesday,  December  16,  1908. 

The  opinion  states  the  case. — Affirmed. 

Soper  &  Alexander,  for  appellants* 

No  appearance  for  appellees. 

Shebwin,  J.^ — ^These  two  actions  were  by  agreement 
of  parties  tried  upon  the  same  evidence.  The  one  first 
named  was  an  action  in  equity  to  redeem  real  estate  from 
a  tax  sale,  and  the  second  was  an  action  of  certiorari  to 
test  the  legality  of  certain  proceedings  of  the  board  of 
supervisors  of  Emmet  County  in  reassessing  a  special 
ditch  or  drainage  tax.  The  only  issue  presented  in  both 
appeals  is  as  to  the  validity  of  a  certain  tax  assessed  by 
the  board  of  supervisors  against  the  lands  of  the  plaintiff. 
The  record  conclusively  shows  the  following  facts:     That 
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the  plaintiff  is  the  owner  in  fee  of  the  S.  ^  S.  W.  ^4  of 
Sec.  34,  Twp.  100,  Eange  31,  Emmet  County;  that  in  1901 
the  board  of  supervisors,  under  the  provisions  of  Code, 
sections  1939-1951,  levied  and  assessed  against  plaintiff's 
said  land  a  ditch  or  drainage  tax  amounting  to  the  sum  of 
$303.25,  the  same  being  the  full  amount  of  the  alleged 
equitable  apportionment  of  the  costs  of  the  construction  of 
said  ditch,  and  caused  the  same  to  be  placed  on  the  tax  list 
of  the  county  as  a  tax  against  said  land ;  that  in  September, 
1902,  the  defendant  Crim  paid  to  the  treasurer  of  the 
county  the  full  amoimt  of  said  assessment^  with  interest, 
penalties  and  costs;  that  at  the  time  of  such  payment  the 
said  Crim  was  the  owner  of  a  tax  certificate  against  said 
land.  In  May,  1904,  in  the  case  of  Smith  v.  Peterson, 
123  Iowa,'  672,  involving  an  assessment  in  connection  with 
the  same  drainage  proceeding,  this  court  held  that  the 
assessment  of  benefits  was  illegal  and  unconstitutional  be- 
cause no  notice  thereof  was  required  or  given,  and  in  Au- 
gust, 1904,  the  board  of  supervisors  relevied  and  re- 
assessed upon  said  land  of  the  plaintiff  the  tax  of  $303.25, 
and  caused  the  same  to  be  placed  on  the  tax  list  for  that 
year  as  a  tax  against  the  property  of  the  plaintiff  with  a 
memorandum  as  follows:  "Paid  by  C.  W.  Crim  Septem- 
ber 30,  1902,  with  penalty" — that  on  the  12th  day  of 
August,  1904,  the  plaintiff  applied  to  the  auditor  to  re- 
deem said  land  from  tax  sale,  and  tendered  and  offered  to 
pay  the  amount  for  which  said  land  was  sold  to  said  Crim 
and  subsequent  tax  paid  thereon  by  him,  except  the 
amount  of  the  ditch  tax  in  controversy,  which  tender  was 
refused  because  it  did  not  include  the  ditch  tax.  The 
plaintiff's  pleadings  alleged  the  foregoing  facts,  and  fur- 
ther alleged  that  the  original  assessments  were  without 
authority  and  void  because  the  statutes  under  which  the 
proceedings  -were  had  were  unconstitutional  and  void,  and 
that  the  subsequent  reassessment  was  illegal  and  void,  for 
the  reason  that  at  the  time  the  reassessment  was  made  the 
Vol.  140  Ia.— 34 
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whole  amount  of  the  original  assessment  against  the  plain- 
tiffs land  and  the  full  amoimt  for  which  they  could  be 
assessed  had  been  paid  to  the  county,  and  for  the  further 
reason  that  in  so  far  as  the  acts  of  the  Thirtieth  Gleneral 
Assembly  attempted  to  legalize  the  prior  proceedings  of  the 
board  of  supervisors,  they  were  unconstitutional  and  void, 
because  the  defect  in  the  original  drainage  law  was  not 
such  a  defect  as  could  be  cured  by  said  acts.  The  cases 
were  tried  on  the  issues  thus  joined,  and  the  court  sus- 
tained the  reassessment  and  entered  a  decree  confirming  the 
tax  as  a  valid  and  existing  lien  on  the  plaintiffs  land. 

Notwithstanding  the  importance  of  the  question  pre- 
sented for  determination  in  these  cases,  the  appellees  have 
not  seen  fit  to  file  briefs,  and  we  are  therefore  compelled 
to  do  work  which  they  should  have  done.  In  the  opinion 
of  the  writer  the  failure  to  file  a  brief  in  support  of  the 
judgment  of  the  trial  court  in  civil  cases  should  be  treated 
as  a  concession  on  the  part  of  the  appellee  that  the  case 
should  be  reversed. 

The  appellant  claims  that  the  ditch  tax  was  not  a 

lien  on  her  land,  and  that  she  was  entitled  to  redeem  from 

the  sale  for  the  regular  taxes  upon  tender  of  the  amount 

thereof.      It  is   said  that   chapters    67,    68, 

special  assess-    Acts  30th  General  Assembly  do  not  confer 

ments:  con-  ,  ,    , 

•traction  of  authority  to  reassess  where  the  original  as- 
sessment has  been  paid;  that  the  purpose  of 
the  amendments  was  to  enable  the  drainage  district  to  col- 
lect for  the  district  the  cost  of  the  ditch,  and  not  to  en- 
able a  stranger  to  the  title,  who  had  paid  an  assessment, 
to  collect  from  the  owner  of  the  land.  It  is,  of  course, 
elemental  that  in  construing  a  statute  the  legislative  intent 
must  govern,  and  it  is  also  true  that  the  power  to  levy 
and  collect  a  special  assessment  for  drainage  purposes  is 
a  special  power,  conferred  for  a  special  purpose,  and  that 
statutes  conferring  such  power  will  be  strictly  construed. 
C.  R.  I.  &  P.  By.  Co.  V.  Ottumwa,  112  Iowa,  300;  State 
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V.  Smith,  31   Iowa,  493;  Polk  County  Savings  Bank  v. 
State,  69  Iowa,  24. 

Chapter  67,  Acts  30th  General  Assembly  was  un- 
doubtedly enacted  to  meet  the  constitutional  requirement 
pointed  out  in  Beebe  v,  Magoun,  122  Iowa,  94,  and  in  the 
a.  Same:  re-  third  section  of  the  act  it  is  provided  that 
assessments.  ^^ere  the  asscssmcut  and  levy  on  account 
of  any  ditch  or  drain  had  been  made  by  the  board  of 
supervisors  without  legal  notice  to  the  owner  of  the  land 
aflFected  thereby,  and  "the  whole  or  any  part  thereof  re- 
mains unpaid,"  the  board  of  supervisors  shall  have  the 
authority  to  recall  the  assessment  or  levy  thus  made  and 
proceed  anew  (as  provided  in  section  1  of  the  act  yvhich 
provides  for  notice)  to  apportion  and  "levy  the  cost  of 
such  improvement  among  the  owners  and  upon  the  land 
benefited  thereby,  taking  as  a  basis  the  original  apportion- 
ment, and  report  of  the  commissioners  upon  which  the 
board  had  theretofore  acted,  and  the  new  assessment  and 
levy  made  upon  notice  and  hearing  in  such  cases  shall  be 
certified  by  the  county  auditor  to  the  county  treasurer, 
re-entered  upon  the  tax  list  and  collected  as  other  taxes  for 
county  purposes,  and.  all  payments  made  under  the  prior 
assessment  and  levy  shall  be  credited  upon  the  new  assess- 
ment and  levy."  Section  4  of  the  same  act  makes  further 
provision  for  reassessment  and  levy  upon  the  lands  bene- 
fited where  the  former  proceedings  have  been  found  to 
be  'invalid.  This  act  was  approved  April  29,  1904,  and 
became  effective  May  4,  1904.  Chapter  68,  Acts  30th 
General  Assembly  was  approved  on  the  same  day  and  be- 
came effective  at  the  same  time,  and  the  seventeenth 
section  thereof  provides  for  a  reassessment  and  relevy 
substantially  in  the  language  of  section  3,  chapter  67,  but 
it  provides  that  "in  taxing  up  said  benefits  account  shall 
be  taken  of  the  amount  of  the  tax,  if  any,  that  has  been 
paid  by  those  benefited  and  credit  therefor  shall  be  given 
accordingly."     It  will  be  noticed  that  this  action  requires 


532  Howard  v.   Emmet  County.        [140  Iowa 

the  board  to  consider  the  tax  paid  by  those  benefited  by 
the  improvement,  while  section  3  of  chapter  67  provides 
that  "all  payments  made  under  the  prior  assessment  shall 
be  credited  upon  the  new  assessment  and  levy."  Insist- 
ing that  the  provisions  of  section  3  of  chapter  67  confer 
the  only  authority  for  a  reassessment  and  levy  in  this 
case,  the  appellant  contends  that  the  tax  having  been  paid 
by  Crim  to  protect  a  certificate  of  sale  for  the  regular  taxes, 
the  board  had  no  authority  to  make  a  reassessment  and 
levy.  The  appellant's  premises  are  false,  and  for  that 
and  other  reasons  his  contention  can  not  be  sustained. 

It  is  a  familiar  rule  that  statutes  relating  to  the 
same-  subject-matter  will  be  construed  together,  and  that 
the  legislative  intent  will  be  determined  from  a  considera- 
tion of  the  entire  law  relating  to  the  subject  We  think 
there  is  no  valid  reason  for  saying  that  section  17  of 
chapter  68  does  not  apply  to  this  case.  And,  if  it  does,  the 
appellant  practically  concedes  that  his  contention  on  this 
branch  of  the  case  is  without  merit  These  special  assess- 
ments are  charged  to  the  land  because  of  the  benefits  there- 
to, and  they  are  to  be  collected  in  the  same  way  that  or- 
dinary taxes  are  collected.  The  reassessment  and  relevy 
provided  for  in  chapters  67  and  68  are  for  the  express 
purpose  of  compelling  the  benefited  land  to  pay  its  just 
proportion  of  the  cost  of  the  improvement,  and  we  think 
sections  3  and  4,  chapter  67,  standing  alone,  do  not  indi- 
cate any  other  intent  on  the  part  of  the  Legislature.  ^The 
law  authorizes  the  holder  of  a  tax  sale  certificate  to  pro- 
tect his  interest  therein  by  the  payment  of  subsequent 
taxes,  and  section  1417  of  the  Code  expressly  provides  for 
the  refund  of  taxes  found  to  have  been  erroneously  or 
illegally  exacted  or  paid.  It  was  evidently  the  intent  of 
chapter  67  to  charge  the  land  and  those  benefited,  but,  if 
the  appellant's  contention  be  correct,  such  a  result  could 
not  be  attained. 

It  is  further  said  that  the  old  drainage  law  as  amend- 
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ed  by  section  3,  chapter  67,  and  section  17,  chapter  68, 
does  not  give  the  landowner  who  has  not  had  actual  no- 

3.  Same:  notice:  *^^®  ^^  ^^®  procccdings  an  Opportunity  to 
ciijimrk?d  ^^  appear  and  be  heard  on  the  question  of 
damages.  damages,  and  for  that  reason  is  unconstitu- 
tional. But  Code,  section  1940,  expressly  provides  for 
such  notice  prior  to  the  location  and  establishment  of  the 
improvement  And,  in  case  of  a  reassessment  and  relevy 
under  the  provisions  of  chapters  67  and  68,  the  landowner 
is  given  an  opportunity  to  appear  and  be  heard,  and  at 
such  hearing  the  "board  of  supervisors  shall  proceed  to 
hear  and  determine  all  objections  made  and  filed  to  said 
report,  and  may  increase,  diminish,  annul,  or  affirm  the 
apportionment  made  in  said  report  or  any  part  thereof 
as  may  appear  to  the  board  to  be  just  and  equitable.'' 
The  board  is  thus  authorized  to  make  an  equitable  adjust- 
ment of  the  landowner's  claims  and  thereunder  may  un- 
doubtedly consider  the  damages  to  his  land. 

But,  however  this  may  be,   the  appellant  is  now  in 
no  position   to   raise   the   point  because   she 

4.  Reassessmemt:  i     i     <•  ^i         t_  i      • 

objection;         appeared    before   the   board    m    response    to 

waiver.  .  -  i  i  i 

notice  of  reassessment  and  made  no  such 
objection.     Boss  v.  Supervisors,  128  Iowa,  427. 

The  appellant's  contention  that  the  Legislature  could 
not  cure  the  defects  in  the  old  law  because  they  were  juris- 
dictional is  disposed  of  by  Ross  v.  Supervisors,  supra, 
where  the  amendments  are  held  to  be  without  constitu- 
tional objection. 

In  both  cases  the  judgments  are  affirmed. 


William  W.   Nason,  Appellee,  v.   The  Chicago,  Eock 
Island  &  Pacific  Railway  Company,  Appellant. 

Negligence:   personal   injury:   release   from   liability:   evidence. 
I     One  who  has  been   injured  through  the  negligence  of  another 
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may,  for  a  valid  consideration,  release  his  right  of  action  for  dam- 
ages ;  and  unless  the  settlement  and  release  is  shown  to  have  been 
obtained  by  fraud  or  imposition  it  will  be  upheld.  Evidence  held 
insufficient  to  show  fraud  of  defendant  railway  company  in  pro- 
curing a  settlement  and  release  from  liability  for  injuries  to  a 
railway  postal  clerk. 

Same.  The  mere  fact  that  the  opinion  of  the  railway  physician,  as  to 
2  the  time  within  which  one  suffering  from  an  injury  will  recover, 
is  proven  to  have  been  incorrect,  in  the  absence  of  any  facts  justi- 
fying the  conclusion  that  his  assurances  were  made  to  mislead 
and  induce  an  advantageous  settlement,  is  not  ground  for  set- 
ting aside  a  settlement  and  a  release  of  the  company  from  lia- 
bility. 


Appeal  from  Pottawattamie  District  Court. — ^Hon.  N.  W. 
Macy,  Judge. 

Wednesday,  Deoembeb  16,  1908. 

Action  to  recover  damages  for  injury  to  the  plain- 
tiffs person.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Reversed. 

Carroll  Wright,  J.  L.  Parrish,  and  Saunders  & 
Stuart,  for  appellant 

Reed  &  Robertson,  for  appellee. 

Weaver,  J. — The  plaintiff,  employed  in  the  railway 
mail  service,  was  injured  in  a  collision  on  the  defendant's 
road,  and  brought  action  to  recover  damages,  alleging  that 
his  injury  was  occasioned  by  the  defendant's  negligence, 
and  without  fault  on  his  part.  The  defendant  denied  the 
allegation  of  negligence  and  pleaded  a  settlement  made 
with  plaintiff  after  the  accident,  and  a  written  release  by 
him  of  any  and  all  claims  and  rights  of  action  against  de- 
fendant on  account  of  said  injury.     In  reply  the  plaintiff 
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alleges  that  the  settlement  and  release  so  pleaded  were  ob- 
tained from  him  while  he  was  weak,  sick  and  suffering 
from  his  injuries,  and  unfitted  entirely  to  exercise  judg- 
ment and  deliberation,  being  induced  thereto  by  the  fraud 
and  misrepresentations  of  the  defendant's  claim  agent  and 
surgeon,  and  without  consideration.  The  court  having 
refused  to  direct  a  verdict  for  the  defendant;  the  jury 
found  in  the  plaintiff's  favor,  assessing  damages  in  the 
sum  of  $1,266.  Defendant's  motion  for  a  new  trial  was 
overruled,  and,  judgment  being,  entered  on  the  verdict,  it 
appeals. 

The  one  question  urged  upon  our  attention  by  coun- 
sel is  the  effect  to  be  given  to  the  written  agreement  of 
settlement   and   discharge,   the  execution   of  which   is   not 
denied  by  plaintiff.     That  a  person  who  has 
personal  in*      suffcrcd    injury    through    the    negligence    of 

from  liabUity:    another  may  for  a  valid  consideration  effect- 
evidence.  •' 

ually  release  and  discharge  his  right  of 
action  for  damages  is  of  course  too  elementary  to  call 
for  argument  or  citation  of  authorities.  This  counsel  for 
appellee  concedes,  but  contends  that  the  evidence  disclosed 
facts  from  which  the  jury  could  properly  find,  and  evi- 
dently did  find,  that  the  release  here  pleaded  was  obtained 
by  the  fraud,  imposition  and  misrepresentation  of  the 
appellant  and  its  agents,  and  therefore  he  is  not  estopped  or 
precluded  to  assert  and  enforce  his  claim  for  a  recovery. 

The  accident  in  which  the  appellee  was  injured  oc- 
curred on  June  14,  1906.  While  sustaining  bruises  upon 
his  head  and  body  his  limbs  were  not  broken,  and  the 
most  serious  complaint  made  by  him  is  that  the  injuries 
so  received,  externally  and  internally,  culminated  in  a 
nervous  disease  or  weakness  known  as  "neurasthenia." 
After  getting  out  of  the  wreck  he  attempted  to  walk,  but 
fell  in  a  fainting  or  unconscious  condition,  and  was  placed 
in  a  sleeper  and  returned  to  his  home  in  Council  Bluffs, 
where  he  was  met  by  the  company's  surgeons.     He  was 
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still  unable  to  walk  without  aid,  and  the  surgeons,  or  one 
of  them,  continued  for  some  time  to  attend  him  in  his 
home,  but  informed  him  that  his  injuries  were  not  of  a 
very  serious  character.  He  continued  in  bed  for  a  period 
of  about  ten  days,  after  which  he  was  up  a  part  of  the 
time,  but  had  to  lie  down  frequently.  He  complained 
of  dizziness  and  suffered  considerable  pain.  According  to 
his  statement,  he  did  no  business  for  a  period  of  five  or 
six  weeks.  During  the  earlier  part  of  this  period  the 
company^s  surgeon  visited  appellee  daily,  but  thereafter 
at  less  frequent  intervals,  and  the  evidence  tends  to  show 
that  such  visits  had  ceased  prior  to  July  25,  1906.  At  all 
times  the  surgeon  expressed  the  confident  opinion  that  the 
man  was  not  seriously  or  permanently  injured,  but  would 
soon  be  able  to  return  to  his  work.  On  July  25,  1906, 
six  weeks  after  the  accident,  the  company's  claim  agent, 
Mr.  Palmer,  called  upon  him  with  reference  to  a  settlement. 
Up  to  this  time  appellee  had  made  no  claim  against  the 
company  for  damages.  He  was  sitting  at  the  table  when 
the  agent  arrived,  but  with  the  assistance  of  his  wife  went 
into  another  room  where  the  interview  took  place.  The 
agent  said  he  had  lately  interviewed  the  surgeon,  who  in- 
formed him  appellee  would  be  able  to  return  to  his  work 
in  two  months,  and  proposed  to  settle  by  paying  to  appel- 
lee an  amount  equal  to  two  months'  salary  which  he  had 
been  earning  prior  to  his  injury,  being  an  aggregate  sum 
of  $234.  Appellee's  wife  objected  to  the  settlement  of- 
fered, but  he  agreed  to  it,  received  a  check  for  the  money, 
and  signed  the  release,  which  in  express  terms  covers  and 
includes  all  his  claims  and  rights  of  action  against  the 
appellant  on  account  of  his  said  injuries.  He  does  not 
claim  to  have  been  misled  or  deceived  by  the  surgeon 
or  claim  agent  in  any  way  except  by  their  assurances 
as  to  the  nature  and  extent  of  his  injuries.  His  testi- 
mony tends  to  show  that  he  did  not  recover  as  soon  as 
he  had  been  led  to  hope,  but  for  a  considerable  period 
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was  compelled  to  undei^o  treatment  involving  suflFering 
and  expense,  and  is  not  yet  fully  restored  to  health,  though 
returned  to  his  employment  in  the  postal  service. 

Conceding  to  its  full  extent  the  contention  of  appel- 
lee's counsel  that  an  agreement  of  settlement  or  release, 
obtained  from  an  injured  person  in  the  absence  of  inde- 
pendent counsel  or  advice,  should  be  and  will  be  scrutin- 
ized by  the  court  with  great  care,  and  upon  proof  of  any 
fact  or  facts  fairly  tending  to  show  fraud  or  unconscion- 
able advantage  in  obtaining  it,  a  finding  by  the  jury  which 
holds  such  settlement  of  no  eflFect  will  not  be  disturbed, 
yet  after  a  careful  consideration  of  this  record  in  its  en- 
tirety we  are  constrained  to  hold  that  it  shows  no  fact  or 
state  of  facts  on  which  either  court  or  jury  can  rightfully 
base  a  finding  that  the  settlement  here  involved  was  tainted 
with  fraud  or  imposition.  Appellee  was  a  man  forty-one 
years  of  age,  and  the  position  which  he  has  for  a  long 
time  held  in  the  railway  mail  service  justifies  us  in  as- 
suming that  he  is  a  person  rather  above  the  average  man 
of  intelligence  and  experience,  a  presumption  which  is 
sustained  by  his  testimony  as  a  witness.  While  ho  says 
that  at  the  time  of  the  settlement  he  was  sick,  weak  and 
excitable,  and  "shot  all  to  pieces"  and  was  worried  and 
harassed  over  his  financial  condition  and  accumulating 
obligations,  he  makes  no  claim  that  he  was  in  any  manner 
misled  or  deceived  as  to  the  nature  of  the  agreement  he 
was  making  or  the  amount  of  money  he  was  to  receive,  or 
as  to  the  purpose  and  eflFect  of  his  agreement  to  absolve 
the  defendant  from  further  liability  to  him.  There  is 
no  showing  that  the  agent  Palmer  dissuaded  or  in  any 
manner  prevented  the  appellee  from  consulting  friends  or 
counsel.  Indeed,  as  six  weeks  had  passed  since  the  injury, 
and  the  appellee  was  at  least  apparently  recovering,  the 
agent  may  not  unreasonably  have  assumed  that  the  injured 
man  had  been  fully  advised  concerning  his  rights  in  the 
premises.     There  was  no  false  assertion  of  a  defense  to 
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his  right  of  action,  or  threat  of  protracted  litigation.  The 
single  question  to  be  settled  between  them  was  the  amount 
which  appellee  was  willing  to  accept  in  discharge  of  his 
claim.  Appellee  knew  that  the  agent  had  no  personal 
knowledge  of  his  condition  or  the  extent  of  his  injuries, 
and  he  must  also  have  known  that  he  was  being  solicited 
for  a  settlement  as  favorable  to  the  company  as  the  agent 
could  reasonably  induce  him  to  make.  In  reporting  to  the 
appellee  what  the  doctor  had  said  concerning  his  condition 
and  the  likelihood  of  his  early  return  to  work,  there  is 
nothing  to  show  that  the  agent  did  not  truthfully  and  lit- 
erally repeat  the  information  which  had  been  given  him. 
Indeed,  we  find  not  the  slightest  suggestion  of  any  fraud 
or  deception  chargeable  to  the  agent  He  came  to  the 
appellee  as  a  stranger,  disclosing  to  him  truthfully  the 
nature  of  his  errand.  There  was  little  discussion  of  the 
matter  between  the  parties,  and  no  undue  persuasion  or 
pressure  exerted  by  the  agent. 

The  appellee  seems  to  charge  the  blame  for  his  ac- 
ceptance of  the  settlement,  not  so  much  to  the  agent. 
Palmer,  as  to  the  surgeon.  Dr.  Jennings,  and  says  ho 
signed  the  release  only  because  he  relied 
upon  the  representations  or  predictions  Jen- 
nings had  made  concerning  his  early  recovery  from  his 
injuries.  It  is  to  be  borne  in  mind  that  Dr.  Jennings 
was  not  present  at  the  settlement,  and  took  no  part  in  it, 
and,  so  far  as  the  record  shows,  had  no  knowledge  or 
notice  that  a  settlement  was  to  be  attempted.  It  may  be 
conceded  that  he  encouraged  the  appellee  with  assurances 
that  his  injuries  were  not  permanent  or  serious,  and  that 
his  recovery  was  a  matter  of  short  time  only,  but  there 
is  an  entire  failure  of  proof  that  in  this  representation 
he  was  not  acting  in  perfect  good  faith.  The  visible  sur- 
face injuries  which  appellee  sustained,  while  doubtless  of 
a  painful  character,  were  not  such  as  to  excite  serious  ap- 
prehension, either  in  the  physician  or  himself,  and  from 
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these  he  appeared  then  to  be  recovering.  Nerve  diseases 
such  as  afflict  the  appellee  are  ordinarily  of  obscure  origin 
and  character  and  slow  development,  and  with  the  cure  of 
his  wounds  and  disappearance  of  outward  indications  of 
injury  it  may  be  that  both  he  and  the  surgeon  were  de- 
ceived as  to  his  true  condition.  Indeed,  he  himself  says 
that  at  the  date  of  the  settlement  he  was  feeling  better, 
was  getting  out  of  doors,  taking  short  walks,  and  exercis- 
ing his  limbs,  and  that  thereafter  he  continued  slowly  to 
improve,  and  it  was  not  until  the  middle  of  September 
when  he  learned  his  true  condition.  He  says  of  himself: 
"I  realized  then  I  was  up  against  it  Up  to  that  time  I 
supposed  I  was  getting  along  and  could  be  at  work." 
When  reduced  to  brief  statement,  the  most  that  can  be 
said  of  Dr.  Jennings'  connection  with  appellee's  cause  of 
action  is  that  his  assurances  of  an  early  recovery  have 
proven  incorrect;  but,  in  the  absence  of  some  fact  or  cir- 
cumstances justifying  the  conclusion  that  they  were  fraud- 
ulently made  to  deceive  or  mislead  the  injured  man  as 
to  his  real  condition,  and  thus  aid  the  appellant  in  obtain- 
ing an  advantageous  settlement  with  him,  the  fact  that 
he  relied  thereon  in  executing  the  release  affords  no  ground 
in  law  for  avoiding  its  effect.  We  must  not  be  under- 
stood as  holding  that  expressions  of  professional  opinion 
by  a  surgeon  in  the  employment  of  a  party  charged  with 
responsibility  for  a  personal  injury,  when  made  to  the 
injured  person  for  the  purpose  of  inducing  a  settlement 
of  his  claim  for  damages  may  not  constitute  fraud  and 
false  representations,  but  we  do  hold  that  to  justify  the 
conclusion  of  fraud  something  more  must  be  sho^vn  than 
that  the  opinion  or  representation  has  been  proved  incor- 
rect, and  this,  we  think,  is  the  utmost  of  the  showing 
made  by  the  appellee.  Kilmartin  v.  R.  R.  Co.,  137  Iowa, 
64. 

It  follows  from   this  conclusion   that  the  trial   court 
should   have   sustained   the   appellant's   motion   for   a   di- 
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rected  verdict;  and,  such  being  our  view,  other  questions 
suggested  need  not  be  considered. 

For  the  reasons  stated,  the  judgment  appealed  from 
must  be  \eversed. 


State   of  Iowa,   Ex   rel.   Lizzie   Mundt,   Appellee,    v, 
Henby  Meieb,  Appellant. 

Bastardy:  evidence.    The  State  should  not  be  permitted  to  show  in 

1  a  bastardy  proceeding  the  extent  of  the  property  owned  by  de- 
fendant's father. 

Same.     Communications  between  a  relator  in  bastardy  proceedings 

2  and  her  attorney  not  in  the  presence  of  defendant  or  anyone 
representing  him,  and  made  after  a  settlement  and  pa3rment  of 
money  to  her  for  a  dismissal  of  the  case,  are  inadmissible  in  a 
subsequent    action    to    compel    defendant   to    support    the   child. 

Evidence.    Where  the  relator  in  bastardy  proceedings  to  compel  the 

3  support  of  the  child  testified  that  she  did  not,  at  the  time  of  its 
execution,  know  the  contents  of  an  instrument  by  which  she 
dismissed  a  prior  action  for  seduction  on  payment  of  a  specified 
sum,  her  cross-examination  as  to  a  return  of  the  money  and  re- 
pudiation of  the  agreement  after  discovering  its  contents  should 
have  been  permitted. 

Same.     A  defendant  in  bastardy  proceedings  may  show  intercourse 

4  of  plaintiff  with  others  at  or  about  the  time  of  conception. 

Prejudicial   Remark  by  Court.     It  was  prejudicial  error   for  the 

5  court  to  remark,  when  defendant  in  bastardy  proceedings  was 
asking  an  attachment  for  a  witness  whom  he  claimed  would  tes- 
tify that  he  had  had  intercourse  with  relator,  "Get  the  warrant, 
I  would  like  to  see  him." 

Misconduct  in  Argument     Resemblance  of  the  child  to  defendant 

6  is  not  a  proper  subject  of  comment  in  argument  to  the  jury  in  a 
bastardy  proceeding,  where  there  is  no  evidence  in  the  record 
relating  thereto. 

Bastardy:  evidence.  Affidavits  of  parties  stating  that  they  had  had 

7  intercourse  with  relator  in  a  bastardy  proceeding,  which  were 
read  to  her  and  admitted  to  be  true,  should  have  been  received 
in  evidence. 
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Same:   instruction.     Where   there   was  evidence   that   relator   had 

8  had  intercourse  with  three  parties  other  than  defendant,  it  was 
erroneous  for  the-  court  to  instruct  that  there  was  evidence  of 
intercourse  with  one  other. 

Instructions.    Where  the  relator  had  admitted  signing  an  instrument 

9  it  was  erroneous  to  submit  that  issue  to  the  jury. 

Bastardy:  construction  of  writing:  evidence.    An  instrument  ex- 

10  ecuted  by  relator  acknowledging  that  defendant  did  seduced  her, 
as  charged  in  her  action  against  him  for  seduction,  and  reciting 
a  dismissal  of  the  action  upon  payment  by  defendant  of  a  speci- 
fied sum,  is  held  to  have  been  a  receipt  rather  than  a  contract, 
and  admissible  in  subsequent  bastardy  proceedings  as  an  admis- 
sion of  defendant's  innocence.  It  is  also  held  under  the  evidence 
that  the  question  of  whether  the  instrument  evidenced  a  settle- 
ment of  simply  the  seduction  action,  or  the  bastardy  proceedings 
as  well,  was  properly  submitted. 

Bastardy:  settlement.     The  mother  of  an  illegitimate  child  by  a 

11  fair  settlement  with  the  putative  father  may  preclude  both  her- 
self  and  the   county   from   maintaining   a   bastardy  proceeding. 

Same:  instruction.    An  instruction  which  has  no  support  in  the'  evi- 

12  dence  should  not  be  given. 

Same.    An  offered  compromise  and  settlement  of  bastardy  procecd- 

13  ings  not  fully  consummated  is  not  provable. 

Appeal  from  Crawford  District  Court. — Hon.  Z.  A. 
Chukch,   Judge. 

Thursday,  Decembeb  17,   1908. 

This  is  a  bastardy  proceeding  in  which  it  is  sought 
to  compel  defendant  to  support  the  illegitimate  child  of 
relator,  Lizzie  Mundt.  There  was  a  trial  to  a  jury,  re- 
sulting in  a  verdict  of  guilty  and  an  order  for  support. 
Defendant   appeals. — Reversed. 

P.  W.  Harding,  for  appellant. 

No  appearance  for  appellee. 
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Deemeb,  J. — Defendant  is  charged  with  being  the 
father  of  an  illegitimate  child  bom  to  Lizzie  Mundt  on 
or  about  May  4,  1901.  He  denies  that  he  is  the  father 
of  the  child,  and  in  his  answer  pleaded  a  settlement  with 
the  relator,  whereby  she,  in  consideration  of  the  payment 
of  ,$100,  acknowledged  satisfaction  of  all  demands,,  and 
released  him  of  all  liability  growing  out  of  the  matters 
complained  of.  The  case  was  tried  to  a  jury,  resulting  in 
a  verdict  of  guilty.  The  court  rendered  judgment  on  this 
verdict  in  the  sum  of  $1,200  for  the  support  and  mainte- 
nance of  the  child.  Something  like  forty  errors  are  as- 
signed, and  the  argument  is  directed  to  practically  all  of 
them.  It  is  manifest  that  it  would  be  impossible  to  cover 
each  and  all  of  these  without  unduly  extending  the  opin- 
ion. We  shall  deal  only  with  those  which  are  deemed 
controlling  and  material,  and  first  with  those  relating 
to  the  admission  and  rejection  of  testimony. 

Over  defendant's  objections,  plaintiff  was  permitted 
to  show  how  large  a  farm  defendant's  father  owned.  This 
was  manifestly  immaterial,  and  certainly  prejudicial. 
State  V,  Seevers,  108  Iowa,  744. 

Some  time  after  the  alleged  intercourse  which  re- 
sulted in  the  birth  of  the  child,  and  before  the  birth  of 
the  child,  the  parties  met,  and  in  consideration  of  the  sum 
of  $100  paid  to  relator  and  $100  paid  to  her  attorney,  she, 
relator,  signed  the  following  paper: 

I  hereby  acknowledge  that  Henry  Meier,  son  of 
Adolph  Meier,  of  Charter  Oak,  Iowa,  is  innocent  of  the 
crime  of  seduction  charged  against  him  by  me;  and  I 
further  state  that  he  has  always  conducted  himself  to- 
wards me  in  a  proper  and  gentlemanly  manner  at  all 
times,  and  I  herewith  dismiss  the  suit  for  seduction 
brought  against  him  by  me,  alleging  that  I  was  seduced  bv 
him  during  the  year  1900;  the  consideration  of  said  dis- 
missal being  that  said  Adolph  Meier  pays  me  the  sum  of 
$100,  the  receipt  whereof  I  hereby  acknowledge,  and  Mr. 
Meier  to  pay  the  cost  of  my  attorney's  fee  to  Mr.  Good- 
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win  for  investigating  this  case.  This  settlement  is  made 
to  cover  any  and  all  claims  that  I  now  have  or  any  that 
I  may  claim  to  have  against  said  Henry  Meier,  and  he 
is  hereby  released  by  me  from  all  claims  of  every  name, 
and  any  for  breach  of  promise  or  otherwise,  he  at  no  time 
having  promised  to  marry  me  or  ever  had  sexual  inter- 
course with  me.  (Signed)  Lizzie  Mundt.  Charter  Oak, 
Iowa.     January  81,  1901. 

Over  defendant's  objections  relator  was  permitted  to 
prove  what  her  attorney  said  to  her  when  he  paid  her 
the  money.  This  was  not  said  in  the  presence  of  the 
defendant  or  of  any  one  representing  him,  and  was  a 
declaration  to  the  effect  that  after  the  child  was  bom 
she  was  to  get  five  or  six  thousand  dollars  more.  This 
was  not  said  at  the  time  the  paper  was  signed,  nor  was 
it  a  part  of  the  transaction,  but  a  declaration  made  by 
relator^s  counsel  after  the  event^  without  any  sort  of  au- 
thority from  defendant  The  testimony  should  not  have 
been  received. 

Eelator  claimed  that  she  did  not  learn  the  contents 
of  the  paper  until  some  time  after  it  had  been  signed. 
She  was  asked  if  after  she  discovered  what  it  contained 
she  returned  the  money  received,  or  did  anything  to  notify 
defendant  that  she  would  not  be  bound  by  the  agreement. 
Objection  to  this  matter  sought  to  be  brought  out  on 
cross-examination  was  sustained.  It  should  have  been 
overruled.  Relator  was  claiming  that  she  did  not  know 
what  was  in  this  paper,  that  she  thought  it  was  a  mere 
receipt  to  be  followed  by  other  payments  in  the  event 
the  child  which  she  was  then  carrying  was  bom  alive.  In 
view  of  her  claim,  the  matter  sought  to  be  elicited  was 
certainly  proper  cross-examination. 

The  trial  court  unduly  limited  defendant  in  his  at- 
tempt to  show  that  relator  had  had  intercourse  with  other 
men  at  or  near  the  time  when  the  child  was  conceived. 
We  need  not  set  out  the  testimony  which  was  rejected. 
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It  is  sufficient  to  say  that  it  tended  to  show  intercourse 
with  relator  in  August  and  September  of  the  year  1900. 
That  it  is  proper  to  show  intercourse  with  other  men  at 
or  about  the  time  of  conception  is  too  well  settled  to  re- 
quire argument  or  citation  of  authority. 

Certain  remarks  made  by  the  trial  court  during  the 
introduction  of  testimony  tending  to  discredit  the  witnesses 
should  not  have  been  made.  'For  instance,  when  defend- 
ant was  asking  an  attachment  for  an  absent  witness,  the 
trial  court,  after  defendant's  counsel  had  stated  that  the 
witness  would  testify  to  intercourse  with  relator  during 
the  years  1899  and  1900,  said:  "Get  the  warrant  I 
would  like  to  see  him." 

Plaintiff  sought  to  prove  during  the  course  of  the 
trial  that  the  child  resembled  defendant.  It  was  then 
about  one  year  old.  Objections  to  this  line  of  testimony 
were  sustained;  but  when  counsel  for  relator  came  to  ar- 
gue the  case  he  took  the  child  in  his  arms,  exhibited  it 
to  the  jury,  and  commented  upon  the  *  resemblance  which 
it  bore  to  defendant.  This  was  manifestly  erroneous, 
and  the  error  could  not  be  cured  by  an  objection  to  the 
argument  State  v.  Danforth,  48  Iowa,  43;  State  v.  Ear- 
vey,  112  Iowa,  416. 

Kelator  declared  that  the  contents  of  certain  affidavits 
which  had  been  read  to  her  were  true.  These  affidavits 
were  then  offered  by  defendant,  but  upon  objection  were 
excluded  by  the  trial  court.  They  were  from  parties  who 
claimed  to  have  had  intercourse  with  her,  and  they  should 
have  been  received.  The  intercourse  referred  to  in  these 
affidavits  was  said  to  have  occurred  about  the  time  the 
woman  became  pregnant,  and  as  she  had  declared  the  state- 
ments were  true  they  should  have  been  admitted. 

II.  The  trial  court  instructed  the  jury  that  there 
was  some  evidence  that  relator  had  had  intercourse  with 
another  man,  and  told  them  the  purpose  of  such  testimony. 
As   there   was   evidence   to   the   effect   that   she   had   had 
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intercourse  with  three  other  men^  the  instruction  was  er- 
roneous. 

The  court  also  submitted  to  the  jury  the  question 
as  to  whether  or  not  relator  signed  the  contract  or  receipt 
above  set  out  This  was  error,  as  *  the  relator  admitted 
signing  it 

Appellant's  counsel  contend  that  the  paper  introduced 
by  them  was  a  contract  and  not  a  mere  receipt,  and  that 
the  trial  court  was  in  error  in  holding  it  to  be  a  receipt 
and  so  instructing  the  jury.  We  think  the  paper  was  a 
receipt,  and  not  a  contract;  but  it  also  contained  admissions 
or  declarations  which  were  admissible  in  evidence  showing 
or  tending  to  show  that  defendant  was  not  the  father  of 
the  child.  Being  a  receipt,  it  was  subject  to  explanation, 
and  the  trial  court  did  not  err  in  leaving  the  question  of 
the  settlement  of  the  bastardy  proceedings  to  the  jury.  At 
the  time  the  receipt  was  given  relator  had  brought  suit 
for  breach  of  promise  of  marriage  and  for  seduction,  and 
it  was  for  the  jury  to  say  whether  or  not  the  money  was 
paid  and  the  receipt  given  in  settlement  of  these  actions, 
or  of  these  and  the  bastardy  proceedings  as  well.  The 
rule  established  by  our  cases  is  that  the  mother  of  an 
illegitimate  child  may  by  a  fair  settlement  with  the  putative 
father,  upon  a  reasonable  consideration,  preclude  herself 
and  the  county  from  the  right  to  maintain  such  a  pro- 
ceeding as  was  here  instituted  to  secure  the  maintenance 
of  her  child.  The  trial  judge  so  instructed  in  this  case, 
and  there  was  no  error  in  this  respect. 

This,  among  other  instructions,  was  given  by  the  trial 
court:  "There  is  some  evidence  before  you  that  the  at- 
torney for  defendant  advised  the  prosecuting  witness  not 
to  accept  a  settlement  of  one  thousand  dollars,  which  it 
is  claimed  was  offered  to  her  by  the  father  of  the  defend- 
ant in  his  presence  to  settle  her  claim,  and  if  you  find 
from  the  evidence  that  the  attorney  for  defendant,  and 
L.   E.   Goodwin,   the  attorney  for  the  plaintiff,   acted  iii 
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concert  to  in  any  manner  mislead  this  plaintiff,  and  she 
was  by  reason  thereof  in  fact  misled  and  deceived,  and 
that  by  reason  thereof  she  was  induced  to  sign  the  receipt 
known  as  ^Exhibit  A,'  then  you  are  instructed  that  said 
receipt  is  in  no  manner  binding  upon  her,  and  you  must 
disregard  it"  There  is  no  testimony  in  the  record  to 
justify  such  an  instruction,  and  if  there  had  been  testi- 
mony offered  regarding  a  compromise  or  settlement  not 
fully  consummated  it  would  have  been  inadmissible.  State 
V.  Lavin,  80  Iowa,  558. 

For  some  reason  we  have  not  been  favored  with  a 
brief  by  appellee's  counsel,  and  the  record  is  in  a  very 
unsatisfactory  condition.  The  errors  we  have  pointed  out 
are  manifest,  and  some  other  rulings  are  doubtful,  but  in 
the  absence  of  full  argument  we  do  not  think  it  necessary 
to  consider  them. 

The  judgment  must  be,  and  it  is,  reversed. 


Theodobe  KuHii,  County  Treasurer,  Appellant,  v.  E.  N. 
Chamberlain  and  Robert  Bell,   Appellees, 

County  Depositaries:  bonds:  liability  of  sureties.     A  bond  exe- 

1  cuted  to  a  county  treasurer  by  a  banker  expecting  to  be  appointed 
a  depositary  of  public  funds  and  which  his  sureties  so  informed 
signed  with  that  understanding,  but  neither  the  appointment  nor 
approval  of  the  bond  was  had  as  contemplated  ^y  the  statute, 
cannot  be  enforced  against  the  sureties  as  a  common  law  liabil- 
ity, especially  in  view  of  the  fact  that  giving  the  bond  the  force  of 
a  common  law  obligation  the  liability  of  the  sureties  would  be 
increased. 

Same.    The  liability  of  a  surety  must  be  determined  by  the  condi- 

2  tions  expressed  in  the  instrument;  so  that  where  a  banker  gave 
the  treasurer  a  bond  as  a  depositary  of  county  funds,  the  liability 
of  his  sureties  for  loss  of  the  same  cannot  be  construed  as  an  ob- 
ligation to  pay  a  private  debt  to  the  treasurer. 
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Same:  exclusion  of  evidence:  harmless  error.  The  books  of  a 
3  banker  receiving  county  funds  on  deposit  are  admissible  against 
his  sureties  in  a  suit  by  the  treasurer  on  his  bond,  for  the  purpose 
of  making  a  prima  facie  case  in  plaintiff's  favor;  but  the  error 
in  excluding  them  was  not  prejudicial  where  upon  the  whole  re- 
cord plaintiff  was  not  entitled  to  recover. 

Appeal  from  Crawford  District  Court, — Hon.  Z.  A. 
Chukch,  Judge. 

Thubsday,  December   17,   1908. 

This  is  an  action  by  plaintiff  upon  a  bond  executed 
by  the  defendants  as  sureties  for  one  H.  S.  Green.  There 
was  a  trial  to  the  court  without  a  jury.  Findings  and 
judgment  for  the  defendants.  Plaintiff  appeals. — Af- 
firmed. 

Shaw,  Sims  &  KueJinle,  for  appellant 

Conner  &  Lally,  for  appellees. 

Evans,  J. — The  bond  sued  on  is  in  these  words: 

Know  all  men,  that  we,  H.  S.  Green  as  principal, 
and  E.  N.  Chamberlain  and  Robert  Bell  as  sureties,  are 
held  and  firmly  bound  unto  Theodore  Kuhl,  county  treas- 
urer, and  his  sureties,  Crawford  County,  State  of  Towa, 
in  the  sum  of  four  thousand  no  one  hundredth  dollars, 
for  the  payment  of  which  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  assigns,  firmly  by 
these  presents.  Dated  at  Dow  City,  Iowa,  this  13th  day 
of  January,  1904.  The  condition  of  this  bond  is  such 
that,  whereas,  the  said  H.  S.  Green  has  been  appointed 
a  county  depositary  of  public  funds  within  and  for  said 
county.  Now,  if  he  shall  render  a  true  account  of  his 
office,  and  of  his  doings  therein,  to  the  proper  authority, 
when  required  thereby  or  by  law,  that  he  will  promptly 
pay  over  to  the  person  or  officer  entitled  thereto  all  money 
which  may  come  into  his  hands  by  virtue  of  his  office; 
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that  lie  will  promptly  account  for  all  balances  of  money 
remaining  in  his  hands  at  the  termination  of  his  office; 
that  he  will  exercise  all  reasonable  diligence  and  care  in 
the  preservation  and  lawful  disposal  of  all  moneys^  books, 
papers,  securities  or  other  property  appertaining  to  his 
said  office,  and  deliver  them  to  his  successor,  or  any  other 
person  authorized  to  receive  the  same;  and  that  he  will 
faithfully  and  impartially,  without  fear,  favor,  fraud 
or  oppression,  discharge  all  duties  now  or  hereafter  required 
of  his  office  by  law — then  this  bond  to  be  void,  otherwise 
of  force  and  virtue.  H.  S.  Green.  Robert  Bell.  E.  N. 
Chamberlain. 

At  the  time  of  the  execution  of  such  bond,  the  plain- 
tiff was  the  county  treasurer  of  Crawford  County  and 
continued  in  such  office  up  to  the  time  of  the  trial  of  this 
case  in  the  court  below.  H.  S.  Green  was  a  banker 
owning  and  operating  an  unincorporated  bank,  known  as 
the  "Exchange  Bank  of  Dow  City."  For  more  than  a 
year  prior  to  the  execution  of  the  bond,  the  plaintiff, 
while  acting  as  county  treasurer,  carried  an  account  in  the 
Exchange  Bank  by  depositing  moneys  therein  and  drawing 
tho  £:ame  from  time  to  time.  The  deposits  in  large  part 
were  made  in  this  wise:  He  permitted  taxpayers  in  the 
vicinity  of  Dow  City  to  pay  the  amount  of  their  taxes 
into  the  Exchange  Banlc,  and,  upon  being  notified  of  such 
payment,  he  sent  the  tax  receipts  to  the  Exchange  Bank  to 
be  delivered  to  the  taxpayers.  The  bank,  upon  receiving 
payments  from  the  taxpayers,  charged  itself  by  credits  to 
the  account  of  Theodore  Kuhl,  county  treasurer.  Whether 
these  credits  were  made  before  or  after  the  delivery  of 
the  tax  receipts  to  the  taxpayers  does  not  appear  in  the 
record.  About  January  13,  1904,  Green  applied  to  the 
defendants  severally  and  stated  to  each  of  them  that  he 
expected  to  be  appointed  on  the  following  day  by  the 
board  of  supervisors  as  a  county  depositary  for  the  public 
funds  of  the  county,  and  that  it  was  necessary  for  him  to 
have  a  bond  for  such  purpose.     Upon  this  statement  of 
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Green,  the  defendants  each  signed  the  bond .  and  left  the 
same  in  Green's  hands.  The  bond  never  was  presented  to 
the  board  of  supervisors  for  any  purpose  at  any  time, 
nor  was  the  said  Green  or  his  bank  appointed  or  selected 
in  any  sense  as  a  depositary  for  public  funds.  The  bond 
was  delivered  to  the  plaintiff,  and  thereafter  the  Exchange 
Bank  continued  to  receive  deposits  and  credit  the  same 
to  the  plaintiff  substantially  as  before,  until  the  1st  day 
of  April,  1904.  On  that  date  the  bank  failed,  and  Green 
absconded.  His  books  showed  a  credit  in  favor  of  plain- 
tiff in  the  sum  of  $2,336.  The  lower  court  made  a  find- 
ing of  fact  that  Green  was  insolvent  at  the  time  of  the 
execution  of  the  bond,  and  for  a  long  time  prior  thereto. 
At  the  June,  1904,  meeting  of  the  board  of  supervisors, 
the  plaintiff  made  a  full  settlement  with  the  board,  but 
made  no  report  or  account  of  any  public  funds  in  the  Ex- 
change Bank  of  Dow  City.  On  the  contrary,  he  charged 
himself  with  the  full  amount  due  from  him  to  the  county 
and  accounted  for  it  either  with  cash  or  proper  certification 
from  other  banks. 

Crawford  County  claims  jio  interest  in  the  funds  on 
deposit  in  the  Exchange  Bank,  nor  does  the  plaintiff 
now  claim  that  such  county  has  any  interest  therein,  al- 
though plaintiff  in  his  original  petition  averred  that  the 
funds  in  question  were  deposited  in  the  Exchange  Bank 
as  public  funds.  He  later  filed  a  substituted  petition, 
in  which  he  omits  all  allegations  as  to  the  public  character 
of  the  funds,  but  claims  to  recover  on  the  bond  in  his  own 
individual  right,  on  the  theory  that  the  same  was  given  to 
secure  him  in  the  repayment  of  such  moneys  as  should  be 
deposited  by  him  in  the  Exchange  Bank  regardless  of  their 
public  character.  He  claims  to  recover  upon  the  bond, 
not  as  a  statutory  bond,  but  as  a  common-law  bond.  His 
contention  is  that  the  same  is  a  valid  obligation  and  sup- 
ported by  sufficient  consideration,  and  that  the  defendants 
are  liable  to  him  under  the  express  terms  of  the  instru- 
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ment.  The  contention  of  the  defendants,  in  brief  is,  that 
the  bond  was  executed  by  them  for  the  purpose  already 
stated  above,  that  such  purpose  appeared  upon  the  face 
of  the  bond,  that  it  was  intended  as  a  statutory  bond  under 
the  provisions  of  section  1457  of  the  Code,  that  the  bond 
could  not  be  lawfully  delivered  until  appointment  or  selec- 
tion of  the  said  Green  as  a  county  depositary  of  public 
funds  was  made  by  the  board  of  supervisors,  and  that 
such  selection  was  never  made,  and  that  the  bond  therefore 
never  became  effective.  Section  1457,  so  far  as  material 
to  this  inquiry,  is  as  follows: 

A  county  treasurer  shall  be  liable  to  a  lilce  fine  for 
loaning  out  or  in  any  manner  using  for  private  purposes, 
State,  county  or  other  funds  in  his  hands,  except  that  when 
permitted  by  the  board  of  supervisors  by  resolution  entered 
of  record,  he  may  deposit  such  funds  in  any  banks  in  the 
State  to  any  amount  fixed  by  such  resolution;  but  before 
such  deposit  is  made,  such  bank  shall  file  a  bond  with  sure- 
ties to  be  approved  by  the  treasurer  and  the  board  of 
supervisors  in  double  the  maximum  amount  permitted  to  be 
deposited,  conditioned  to  hold  the  treasurer  harmless  from 
all  loss  by  reason  of  such  deposits. 

I.     Counsel  for  plaintiff  frankly  concede  that,  unless 
this  bond  can  be  construed  as  a  common-law  bond,  and  not 
as  a  statutory  bond,  they  have  no  standing  in  court.     They 
I.  County  depos-    ^^^^ccdc  that,   if  the  boud   is  to  be   deemed 
iSwifty  of"^*'  ^  statutory  bond,  defendant's  contention  must 
sureties.  prevail.      They    argue,    however,    that    it    is 

not  a  statutory  bond;  that  it  does  not  purport  to  be  such; 
that  there  is  no  such  office  as  county  depositary,  and  the 
references  thereto  contained  in  the  bond  must  be  deemed 
nugatory,  and  the  bond  must  be  enforced  according  to  its 
plain  terms  in  other  respects;  that  the  plaintiff  is  the 
obligee  in  the  bond,  and  on  the  faith  of  it  he  deposited  mon- 
eys with  the  Exchange  Bank ;  and  that  he  is  now  personally 
entitled  to  the  indemnity  provided  for.     While  it  is  un- 
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doubtedly  true  that  there  is  no  public  office  known  as  a 
county  depositary,  it  is  nevertheless  true  that  section  1457 
does  provide  for  the  selection  of  certain  agencies  for  the 
custody  of  public  funds,  and  that  the  board  of  supervisors  is 
charged  with  the  duty  of  conferring  public  authority  upon 
such  agencies  for  that  purpose,  by  a  formal  resolution  and 
by  fixing  the  maximum  limit  which  may  be  deposited  with 
each  one.  "County  depositary  of  public  funds  within  and 
for  said  county"  is  not  an  inappropriate  description  of  such 
agencies  as  are  contemplated  by  section  1457.  If  it  be 
regarded  as  not  sufficiently  specific  so  as  to  be  free  from 
ambiguity,  the  oral  evidence  may  be  considered  to  remove 
such  ambiguity.  With  the  aid  of  such  oral  evidence,  it 
appears  very  clearly  that  the  attempt  of  the  parties  was 
to  execute  a  statutory  bond.  If  the  said  Green  had  after- 
wards been  permitted  by  resolution  of  the  board  to  receive 
public  funds,  and  if  his  bond  had  been  approved  by  the 
treasurer  and  the  board,  there  could  be  no  doubt,  we  think, 
of  its  validity  as  a  statutory  bond.  If  its  failure  to  become 
a  statutory  bond  was  because  of  defect  of  form  or  execution, 
it  may  be  that  a  different  question  would  arise;  but  the 
failure  in  this  case  arose  after  its  execution  by  the  defend- 
ants, in  the  failure  of  the  plan  of  appointment  in  pursuance 
of  which  the  bond  was  executed,  and  in  the  failure  to  pre- 
sent the  bond  to  the  board  of  supervisors  for  its  approval, 
•and  in  the  failure  of  the  plaintiff  himself  to  approve  it 
after  it  had  been  delivered  to  him.  The  bond  having  been 
delivered  to  the  plaintiff,  there  was  sufficient  appearing 
upon  its  face  to  put  him  upon  inquiry,  and  to  charge  him 
with  notice  that  it  was  intended  as  a  statutory  bond.  lie 
could  not  by  his  own  failure  to  approve,  and  by  his  own 
failure  to  present  it  to  the  board  of  supervisors  for  approval, 
convert  it  from  the  one  class  to  the  other,  to  his  own  private 
benefit.  It  is  alleged  in  argument  that  the  sureties  were  in 
no  manner  hurt  by  treating  the  bond  as  a  common-law  bond 
rather  than  a  statutory  bond,  and  that  their  undertaking 
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was  the  same  in  either  case,  in  that  they  would  have  been 
liable  for  just  as  much  under  a  statutory  bond  as  under  a 
common-law  bond.  If  this  were  so,  it  would  not  authorize 
the  court  to  make  a  new  contract  for  the  sureties.  Nor  are 
we  ready  to  assent  to  the  ground  of  the  argument  As  a 
statutory  bond,  the  maximum  limit  of  liability  of  the  de- 
fendants would  be  only  $2,000.  Without  discussing  the 
question  of  whether  the  sureties  had  a  right  to  be  influenced 
in  lending  their  suretyship  by  the  supposed  fact  that  the 
board  of  supervisors  would  permit  only  solvent  banks  to  be 
selected,  there  is  much  to  be  said  for  the  proposition  that  a 
surety  might  rely  upon  the  judgment  of  the  board  of 
supervisors  in  such  cases.  Be  that  as  it  may,  the  enlarged 
liability  already  noted  is  an  answer  to  appellant's  argument 
in  that  r^ard. 

II.  There  is  a  further  reason  which  seems  to  us 
quite  fatal  to  plaintiff's  recovery.  If  he  can  recover  upon 
this  bond  as  a  common-law  bond,  it  must  be  because  the 
very  terms  of  the  bond  so  provide.  We  are 
unable  to  read  any  provision  of  this  bond 
whereby  it  undertakes  that  Green  should  pay  to  the  plain- 
tiff any  sum  whatsoever.  True,  Theodore  Kuhl,  county 
treasurer,  and  his  sureties,  Crawford  County,  State  of  Iowa, 
are  all  specified  as  the  obligees  of  the  bond;  but  the  lia- 
bility of  the  sureties  is  to  be  determined  by  the  specified 
conditions  of  the  bond,  and  they  can  not  be  charged  with- 
liability  except  for  breach  of  some  specific  condition  of 
the  bond.  See  Crapo  v.  Brown,  40  Iowa,  487;  Noyes  v. 
Granger,  51  Iowa,  227.  Their  liability  can  not  be  en- 
larged beyond  the  specified  conditions  of  the  bond.  Read- 
ing the  conditions  of  this  bond,  we  are  unable  to  discover 
any  condition  therein  as  a  basis  of  liability  on  the  part 
of  the  sureties  which  binds  Green  to  the  payment  of  any 
private  debt  to  the  plaintiff  or  any  other  person.  Every 
duty  which  is  contemplated  on  the  part  of  Green  is  to 
be  in  the  nature  of  an  official  duty.     It  will  not  do  for 
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us  to  say  therefore  that  we  may  depart  from  the  terms  of 
the  bond  and  hold  the  sureties  liable  to  the  plaintiff  as  for 
failure  on  the  part  of  Green  to  pay  a  private  debt  to  the 
plaintiff,  simply  because  the  funds  deposited  lost  their 
public  character,  and  because  the  plaintiff  in  dealing  with 
Green  lost  his  official  character,  through  his  own  failure 
to  comply  with  the  requirements  of  the  law.  The  under- 
taking of  the  sureties  is  that  Green  shall  render  a  due 
account  of  his  office  "to  the  proper  authority,"  and  that  he 
will  pay  over  all  the  money  which  may  come  into  his 
hands  "by  virtue  of  his  office."  It  is  suggested,  in  ex- 
planation of  the  form  of  the  bond,  that  the  parties  used 
a  blank  form  of  official  bond,  and  undertook  to  adapt  it 
to  their  uses,  and  that  such  adaptation  was  not  skillfully 
done.  This  is  only  saying  that  the  bond,  as  executed,  does 
not  quite  express  the  intent  of  the  parties.  If  that  be 
so,  it  must  needs  be  reformed  before  it  can  be  enforced, 
except  in  a?Cordance  with  its  terms  as  actually  expressed. 
III.  On  the  trial  of  the  case  the  plaintiff  offered  in 
evidence  the  bank  boojcs  of  H.  S.  Green  for  the  purpose  of 
showing  the  amount  of  his  deposits  in  said  bank  at  the 
Same-  cxciu-  *™®  ^^  ^^  failure.  These  books  consisted 
d^nce^hlna-  ^^^^  ^^  joumals  and  ledgers,  and  show  an 
less  error.  itemized  accouut  with  the  plaintiff  includ- 
ing all  items  of  deposit  and  withdrawal,  and  showing  a 
balance  in  his  favor  of  $2,336.64.  The  defendants  ob- 
jected to  the  introduction  of  these  books  on  the  ground 
that  they  were  incompetent  as  against  the  defendant  sure- 
ties; such  defendants  not  being  parties  to  the  transaction. 
This  objection  was  sustained.  In  this  ruling  the  trial 
court  doubtless  erred.  The  books  were  admissible  in  plain- 
tiffs favor  as  against  the  defendant  sureties,  for  the  pur- 
pose of  making  a  prima  facie  case.  See  Boone  County  v. 
Jones,  54  Iowa,  709;  Wadsworth  v.  Gerhard,  55  Iowa, 
369.  But  this  error  on  the  part  of  the  trial  court  will  not 
entitle  the  plaintiff  to  a  reversal,  if  upon  the  record  as 
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a  whole  he  was  not  entitled  to  recover,  even  though  such 
books  had  been  properly  admitted  in  evidence.  For  the 
purpose  of  the  consideration  of  the  case  which  we  have 
given  in  the  foregoing  paragraphs,  we  have  treated  the 
offered  evidence  the  same  as  though  it  had  been  admitted. 

From  what  we  have  already  said,  it  is  manifest  that 
a  correct  ruling  by  the  trial  court  at  this  point  would 
not  have  saved  the  plaintiff  at  the  close  of  all  the  evidence. 

Notwithstanding  such  error,  therefore,  the  judgment 
below  must  be  affirmed. 


J.  I.  Oilman  and  Mae  E.  Oilman,  Appellants,  v.  Matt 
Weiseb  and  others.  Appellees. 

Justice  of  Peace:  adjournments:  regularity  of  proceedings.  A 
Justice  of  the  Peace  may  not  on  his  own  motion ^ntinue  a  cause 
for  more  than  three  days,  but  having  acquired  jurisdiction  he  may 
at  the  request  of  either'  party  for  good  cause  continue  it  for  a 
longer  period,  though  no  formal  motion  is  filed,  noting  simply  the 
order  upon  his  docket  with  a  statement  at  whose  instance  and 
for  what  time;  and  a  defendant  having  appeared  and  procured 
one  continuance  is  bound  to  take  notice  of  a  second  continuance 
granted  at  plaintiff's  request  although  ordered  in  his  absence. 
The  record  in  the  instant  case  shows  that  the  continuances 
were  properly  made  at  the  instance  of  the  parties  and  not  on  the 
motion  of  or  for  the  convenience  of  the  court. 

Appeal   from   Dickinson  District    Court. — Hon.    D.    F. 
CoYLE,  Judge. 

Thursday,   December   17,   1908. 

Action  in   equity  to  enjoin   collection   of  judgment. 
Bill   dismissed,    and   plaintiflFs   appeal. — Affirmed, 

J.  A.  Henderson  and  Cory  &  Price,  for  appellants. 
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V.  A.  Arnold  and  Chas,  I.  Reigard,  for  appellees. 

Weaveb,  J. — The  defendant  Waiser  brought  suit 
against  the  plaintiffs  upon  a  promissory  note  before  a 
justice  of  the  peace  in  Dickinson  County,  Iowa.  On  the 
return  day,  May  29,  1906,  the  justice  made  an  entry  in 
his  docket  noting  the  appearance  of  counsel  for  the  de- 
fendants (plaintiffs  herein),  and  that  upon  his  request 
further  hearing  of  the  cause  was  continued  to  May  31, 
1906,  at' nine  o'clock  a.  m.  On  the  date  last  named  the 
justice  further  noted  upon  his  docket  the  appearance  of 
the  plaintiff  (the  defendant  herein),  and  that  upon  his  re- 
quest the  cause  was  again  continued  to  June  5,  1906,  at 
nine  a.  m.  On  said  last  adjourned  date  the  defendants 
did  not  appear,  and  the  justice  entered  judgment  against 
them  for  the  amount  of  the  note  in  suit.  A  transcript  of 
this  judgment  having  been  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Dickinson  County,  and  an  execu- 
tion being  issued  thereon  the  judgment  defendants  (plain- 
tiffs herein)  instituted  this  action  in  equity  to  enjoin  its 
collection. 

The  ground  upon  which  this  relief  is  demanded  is 
that  the  justice  of  the  peace  in  continuing  the  cause  from 
May  28th  to  June  5th,  a  period  of  more  than  three  days, 
acted  in  excess  of  his  authority,  and  thereby  lost  jurisdic- 
tion to  try  said  cause  or  enter  a  valid  judgment  therein. 
This  contention  is  sought  to  be  supported  by  reference  to 
Code,  section  4496,  which  reads  as  follows:  "If  for  any 
cause  the  justice  is  unable  to  attend  to  the  trial  at  the 
time  fixed  or  if  a  jury  is  demanded  he  may  adjourn  the 
cause  for  a  period  not  exceeding  three  days,  nor  shall  he 
make  more  than  two  such  adjournments."  A  disregard 
of  this  limitation  upon  his  power  has  been  held  to  deprive 
the  justice  of  jurisdiction  of  the  proceedings.  Telegraph 
Co.  V.  Boylan,  86  Iowa,  90;  Brown  v.  Davis,  59  Iowa, 
641.     The  rule  thus  stated  is  concededly  well  established. 
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and  the  question  here  presented  is  whether  the  appellants 
have  made  a  case  to  which  it  is  applicable.  The  restric- 
tion by  which  the  justice  cannot  properly  adjourn  the 
cause  for  a  period  of  more  than  three  days  has  special  ref- 
erence to  adjournments  ordered  upon  his  own  motion  or 
for  his  own  convenience.  Either  party  may  have  a  con- 
tinuance not  exceeding  sixty  days  for  the  production  of 
absent  witnesses.  Code,  section  4497.  So,  also  the  par- 
ties may  agree  upon  a  longer  continuance  or  even  an 
indefinite  continuance  subject  to  proper  notice  of  the  time 
of  trial  to  be  subsequently  fixed  by  the  justice.  Cedar 
Rapids  V.  Rail,  115  Iowa,  335. 

We  have  then  to  inquire  whether  the  record  before  us 
discloses  that  the  continuance  from  May  28th  to  Jime 
5th  was  ordered  upon  the  justice^s  own  motion.  This 
question,  we  are  quite  clear,  must  be  answered  in  the  nega- 
tive. That  the  justice  originally  obtained  jurisdiction  of 
the  defendants  and  of  the  subject-matter  of  the  action  is 
plain,  for  the  action  was  upon  a  promissory  note  for  an 
amount  less  than  $100,  and  defendants  appeared  thereto 
by  counsel,  and  jurisdiction  having  once  been  shown, 
there  is  a  presumption  that  the  .  subsequent  proceedings 
were  regular  unless  the  alleged  irregularity  appears  upon 
the  face  of  the  record,  or  there  is  an  omission  to  make  of 
record  that  which  the  law  expressly  requires  shall  be  so 
entered.  Code,  section  4648.  Now,  the  statute  requires 
the  justice  to  enter  upon  his  docket  every  adjournment  or- 
dered with  a  statement  at  whose  instance  it  is  granted  and 
for  what  time.     Code,  section  4484. 

But  it  does  not  require  that  the  cause  or  ground  upon 
which  the  order  is  made  shall  be  recorded.  The  record 
before  us  shows  a  literal  compliance  with  this  provision, 
for  it  recites  the  adjournment,  the  name  of  the  party  at 
whose  request  it  was  made,  and  the  time  for  which  it  was 
made,  and  the  presumption  of  which  we  have  spoken  re- 
quires us  to   assume   that   the   motion   or   request  of   the 
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plaintiflf  for  further  time  was  based  upon  sufficient  grounds, 
or  at  least  upon  ground  which  the  court,  acting  in  good 
faith,  adjudged  to  be  sufficient  It  would  have  been  eiv- 
tirely  competent  for  appellants  to  have  called  the  justice 
or  other  competent  person  knowing  thereof  to  the  witness 
stand,  and  shown  by  him,  if  such  were  the  case,  that  no 
motion  or  request  for  the  continuance  was  in  fact  made, 
and  that  the  adjournment  was  ordered  on  the  justice's  own 
motion,  thereby  rebutting  the  presumption  of  regularity, 
but  nothing  of  this  kind  was  shown  or  attempted  to  be 
shown,  No  witness  was  called  except  one  of  the  defend- 
ants, who  testified,  in  substance,  that  said  order  of  con- 
tinuance was  made  without  his  knowledge  or  consent.  He 
further  stated  that  upon  hearing  of  the  judgment  rendered 
against  him  he  went  to  the  office  of  the  justice  and  asked 
to  see  all  of  the  papers  and  records  in  this  case,  and  was 
shown  only  the  original  notice,  the  note  sued  upon,  and 
the  docket  entries.  From  this  fact  it  is  argued  that  no 
motion  for  continuance  was  ever  filed  in  the  case,  or  at 
least  no  motion  in  writing,  and  therefore  the  court  was 
without  authority  to  grant  or  order  it. 

There  is  nothing  in  the  statute  which  requires  motions 
for  continuance  of  an  action  in  justice's  court  to  be  made 
in  writing,  and  we  see  no  good  reason  why  an  oral  appli- 
cation or  motion  for  such  an  order  may  not  be  properly 
entertained.  Justices'  courts  are  not  supposed  to  be  trained 
in  technical  rules  of  pleading  and  practice,  and  trials  are 
often  conducted  by  the  parties  thereto  in  person  or  by 
persons  other  than  lawyers,  and  it  is  a  wholesome  and 
well-established  rule  which  overlooks  mere  informalities  in 
the  conduct  of  such  tribunals,  where  no  essential  right  or 
interest  of  either  party  suffers  prejudice. 

The  fact  that  appellants  were  not  present  or  consent- 
ing to  the  order  of  adjournment  made  on  May  28th  is 
not  in  our  judgment  material  consideration.  They  had 
appeared  to  the  action  on  the  return  day  and  had  them- 
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selves  procured  the  first  adjournment,  thus  giving  the  court 
undoubted  jurisdiction  to  proceed  to  try  the  case  or  make 
any  proper  order  therein  on  the  day  then  fixed,  and,  even 
though  appellants  failed  then  to  appear  or  give  express 
consent  thereto,  they  were  bound  to  take  notice  of  the  con- 
tinuance ordered  at  the  appellees'  request.  The  judgment 
was  regularly  entered,  and  the  appellants,  having  failed  to 
appeal  therefrom,  are  without  remedy  in  equity  to  defeat 
its  collection. 

The  decree  of  the  trial  court  appears  to  be  correct, 
and  it  is  affirmed. 


Chbis  Wenck  and  Feed  Wenck,  Appellants,  v.  Cabroll 
County,  Iowa,  Appellee. 

Counties:  liability  for  unlawful  acts  of  officers.  A  county  is  not 
liable  in  damages  for  the  unlawful  act  of  its  supervisors  in  ex- 
tending a  drainage  ditch  beyond  the  boundary  of  the  district  to 
the  injury  of  land  outside;  the  remedy  if  any  is  against  the  per- 
sons guilty  of  the  trespass. 

Appeal  from  Carroll  District  Court. — ^Hon.  F.  M. 
Powers,  Judge. 

Thubsday,   December  17,   1908. 

Action  at  law  to  recover  damages  for  trespass.  The 
court  having  sustained  a  demurrer  to  the  petition,  the 
plaintiffs  elected  to  stand  upon  their  pleadiftg,  and  from 
a  judgment  rendered  against  them  for  costs  they  appeal 
to  this  court. — Affirmed. 

Oeorge  W.  Bowen,  for  appellants. 

E.  A.  Wissler,  for  appellee. 
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Weaver,  J. — Stated  briefly,  the  petition  alleges  the 
establishment  of  a  drainage  district,  a  portion  of  which 
bordered  upon  the  land  of  plaintiff.  He  alleges  that  under 
the  order  for  such  establishment  the  ditch  therein  pro- 
vided for  was  to  have  its  outlet  within  or  at  the  boundary 
line  of  said  district,  but  that,  instead  of  observing  this 
plan,  the  county  unlawfully  and  illegally  caused  the  exten- 
sion and  excavation  of  said  ditch  across  the  line  and  for 
some  distance  into  and  upon  plaintiffs  premises,  with  re- 
sulting injury  thereto,  for  which  he  seeks  to  recover  dam- 
ages. 

Several  grounds  of  demurrer  are  assigned,  but  we 
need  consider  only  the  one  which  asserts  the  nonliability 
of  the  county  for  trespasses  or  other  torts  committed  by 
or  under  the  order  of  its  supervisors  or  other  officers.  The 
rule  governing  this  class  of  cases  has  been  too  often  de- 
cided against  the  appellants'  contention  to  justify  us  in 
entering  upon  an  extended  discussion  of  the  subject  at 
this  time.  See  Packard  v.  Yoltz,  94  Iowa,  277;  Kincaid 
V.  Hardin  County,  53  Iowa,  430;  Green  v.  Harrison 
County,  61  Iowa,  311;  Dashner  v.  Mills  County,  88  Iowa, 
401;  LindUy  v.  Polk  County,  84  Iowa,  308;  Nutt  v. 
Mills  County,  61  Iowa,  754;  11  Cyc.  497,  498;  7  Am. 
&  Eng.  Enc  Law  (2d  Ed.),  947,  948. 

It  is  true  that  in  some  exceptional  cases  counties  have 
been  held  liable  for  injuries  occasioned  by  negligence  of 
their  officers  in  the  performance  of  certain  duties,  but 
there  is  no  attempt  to  bring  the  plaintiffs'  case  within 
the  doctrine  of  any  of  these  exceptions.  It,  in  effect, 
charges  that,  acting  by  its  board  of  supervisors  or  other 
officers  or  agents,  the  county  wrongfully  and  unlawfully 
entered  upon  plaintiffs'  premises  and  excavated  a  ditch 
thereon,  through  which  his  fields  have  been  flooded  with 
water.  The  county  could  not  authorize  any  such  wrong, 
and  its  assumed  authority  could  afford  no  excuse  or  justi- 
fication to  any  person  to  commit  such  a  trespass.     Plain- 
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tiffs'  remedy,  if  wronged  in  such  a  manner,  is  against 
the  person  or  persons  guilty  of  the 'unlawful  intrusion. 
Counsel  cites  us  to  Lindley  v.  Polk  County,  84  Iowa,  308, 
as  holding  that  "a  county  is  liable  for  a  tort  when  the 
injury  complained  of  is  a  personal  injury/'  Even  if  such 
had  been  the  holding  in  the  cited  case,  it  would  not  here 
be  in  point;  but  the  language  relied  upon  is  quoted  from 
the  brief  of  counsel  preceding  the  opinion,  while  the 
opinion  itself  is  directly  opposed  to  the  position  which  the 
appellant  desires  us  to  uphold.  None  of  the  authorities 
cited  by  appellant  go  to  the  extent  of  sustaining  an  action 
like  the  one  at  bar.  We  can  not  at  this  late  day  under- 
take to  overrule  the  long  line  of  precedents  to  which  we 
have  referred.  The  rule  which  has  heretofore  obtained 
does  not  often  work  substantial  injustice,  and,  if  it  is  to 
be  materially  modified  or  overthrown,  it  should  be  done 
by  an  expression  of  the  legislative  will  to  that  effect 

The  petition  shows  no  liability  on  part  of  the  county, 
and  the  demurrer  was  properly  sustained. — Affirmed. 


In  the  Matter  of  the  Application  of  H.  C.  Moore  for  a 
permit  to  buy,  keep  and  sell  Intoxicating  Liquors. 

Granting  of  Druggist  Permit:  discretion.    The  question  of  whether 

1  the  public  convenience  and  necessity  render  it  proper  to  grant 
a  druggist's  permit  is  to  be  determined  by  the  trial  court  in  the 
exercise  of  its  discretion,  and  where  there  has  been  no  abuse 
of  discretion  its  finding  will  be  upheld. 

Same:    evidence.    The  opinions  of  witnesses  as  to  the  necessity  of 

2  granting  a  permit  are  admissible,  where  they  have  stated  the 
facts  with  reference  to  the  matter. 

Same:  review  on  appeal.    An  appeal  from  the  findings  of  fact  by  the 

3  trial  court  on  an  application  for  a  druggist's  permit  will  be  deter- 
mined as  a  law  action,  and  its  judgment  will  only  be  interfered 
with  when  unsupported  by  the  evidence. 
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Appeal  from  Calhoun  District  Court. — ^Hon.   F.   M. 
Powers,   Judge. 

Thubsday,  Decembeb  17,   1908.    . 

On  the  hearing  of  an  application  by  H.  C.  Moore, 
a  registered  pharmacist,  for  a  permit  to  buy,  keep  and 
sell  intoxicating  liquors,  which  was  resisted  by  residents  of 
the  county  filing  remonstrances,  the  court  found  that  notice 
of  the  application  had  been  properly  given,  and  that  the 
allegations  of  the  applicant  as  to  his  qualifications  were 
sustained  by  the  evidence,  and  further  that  the  reasonable 
convenience  and  necessities  of  the  people,  considering  the 
population  and  all  the  surroundings,  made  the  granting  of 
a  permit  proper.  From  the  judgment  of  the  court  grant- 
ing such  permit  as  requested,  the  remonstrants  appeal. — 
Affirmed. 

F.  F.  Hunter  and  M.  W.  Frick,  for  appellants. 

No  appearance  for  appellee. 

Mc.Clain,  J. — The  question  whether  "the  reasonable 
convenience  and  necessities  of  the  people,  considering  the 
population  and  all  the  surroundings,  make  the  granting 
of  the  permit  proper''  (Code,  section  2389)  is  one  to  be 
determined  by  the  trial  court  under  the  evidence,  in  the 
exercise  of  a  sound  discretion  and  judgment,  and  if  it 
does  not  appear  from  the  record  that  such  discretion  has 
been  abused,  the  finding  of  the  court  hearing  the  applica- 
tion should  be  sustained.  In  re  Application  of  Henery, 
124  Iowa,  358.  While  there  may  properly  be  said  to  have 
been  some  question  as  to  the  necessity  of  granting  an  addi- 
tional permit  for  the  sale  of  intoxicating  liquors  in  Rock- 
well City,  where  the  applicant  was  engaged  in  the  business 
of  conducting  a  drug  store,  there  is  ample  evidence  to  sus- 
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tain  the  finding  of  the  court,  and  we  would  not  be  author- 
ized to  interfere. 

The  claim  on  the  part  of  appellants  that  the  witnesses 
were  improperly  allowed  to  give  their  opinions  on  this 
subject  is  without  force.  The  witnesses  stated  the  facts 
with  reference  to  which  the  court  was  called  upon  to  act 
in  this  respect,  and  in  no  other  way,  so  far  as  we  can 
see,  could  the  court  have  been  advised  of  the  situation  so 
as  to  have  been  enabled  to  exercise  properly  the  discretion 
vested  in  it  by  the  statute. 

The  only  controversy  with  reference  to  the  qualifica- 
tion of  the  applicant  was  as  to  whether  intoxicating  liquor 
had  been  unlawfully  sold  or  kept  for  sale  in  his  place  of • 
business.  On  this  question  there  was  also  a  conflict  in 
the  evidence,  but  such  conflict  was  to  be  determined  by 
the  trial  court,  and  its  finding  must  be  sustained  on  this 
appeal  unless  unsupported  by  the  evidence.  The  proceed- 
ing is  a  special  one;  and,  in  the  absence  of  a  provision 
that  the  trial  therein  shall  be  as  in  an  equity  case,  so  that 
on  appeal  this  court  is  authorized  to  determine  the  ques- 
tion de  novo  on  the  record,  we  can  properly  interfere  with 
the  judgment  only  where  there  is  a  manifest  abuse  of  dis- 
cretion by  the  trial  court.  In  re  Application  of  Smith,  • 
126  Iowa,  128;  In  re  Application  of  Henery,  supra.  We 
find  no  such  absence  of  evidence  to  support  the  court's 
finding  as  would  justify  us  in  setting  it  aside. 

The  judgment  of  the  trial  court  granting  the  per- 
mit is  therefore  affirmed. 


G.  W.  Phillipy,  Appellant,  v.  The  Homesteaders. 

Accident  Insurance:  recovery:  parol  evidence.  Under  a  benefit 
certificate  providing  indemnity  for  the  accidental  loss  of  both 
eyes  no  recovery  can  be  had  for  the  loss  of  one  eye  only; 
and  where  the  certificate  presents  no  ambiguity  in  that  respect, 
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and  no  fraud  or  misrepresentation  is  shown  on  part  of  the  as- 
sociation, parol  proof  that  it  was  insured's  intention  and  under- 
standing that  he  was  to  have  indemnity  for  the  loss  of  one  eye 
is  inadmissible. 

Appeal  from  Harrison  District  Court. — Hon.  W.  R 
Green,  Judge. 

Thttbsday,  Deoembeb  17,   1908. 

Action  to  recover  under  a  certificate  of  accident  in- 
surance in  the  defendant  company.  At  the  conclusion  of 
plaintiffs  evidence,  the  court  entered  a  judgment  dismiss- 
ing the  plaintiffs  petition,  and  he  appeals. — Affirmed. 

Cochran  &  Egan,  for  appellant 

Frank  H.  Dewey,  for  appellee. 

MoClain,  J. — ^The  certificate  on  which  this  action  is 
brought  provides  for  the  payment  to  the  plaintiff  of  not 
to  exceed  $1,500  in  the  event  of  death,  and  "for  total  per- 
manent disability  due  to  accidental,  external  and  violent 
causes,  or  for  the  loss  of  both  arms  at  or  above  the  wrist 
articulation,  or  for  the  loss  of  both  legs.  ...  or  for 
the  loss  of  the  sight  of  both  eyes  through  external  or  acci- 
dental means,  one-half  of  this  certificate.  This  certificate 
is  issued  and  accepted  under  the  conditions,  warranties, 
provisions  and  agreements  herein,  and  the  benefits  pro- 
vided herein  shall  be  only  such  as  herein  specified  and  in 
accordance  with  the  articles  of  incorporation  and  by-laws 
as  they  now  exist  or  as  they  may  be  lawfully  amended 
hereafter."  It  was  stipulated  at  the  trial  that  defendant 
was  a  fraternal  benefit  society  organized  under  the  laws  of 
Iowa  and  that  plaintiff  was  a  member  of  the  society  at  the 
time  of  suffering  an  accidental  injury  resulting  in  the  loss 
of  one  eye,  and  the  sole  question  with  reference  to  defend- 
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ant's  liability  presented  to  the  lower  court,  and  on  appeal 
to  this  court,  is  whether  the  loss  of  one  eye  entitles  the 
plaintiff  to  any  recovery  under  the  terms  of  this  certificate. 

The  language  of  the  certificate  is  too  explicit  to  admit 
of  any  construction  which  would  entitle  plaintiff  to  a 
benefit  for  the  loss  of  one  eye.  "The  loss  of  the  sight  of 
both  eyes"  necessarily  excludes  as  a  groimd  for  benefit  the 
loss  of  one  eye  only. 

The  plaintiff  was  asked  as  a  witness  whether  at  the 
time  the  certificate  was  issued,  it  was  his  intention  and 
understanding  that  he  was  to  have  a  right  to  recover  in 
case  of  the  loss  of  the  sight  of  one  eye;  but  the  court,  on 
defendant's  objection,  refused  to  allow  him  to  so  testify. 
Plainly  this  ruling  was  correct  It  would  not  be  permis- 
sible to  change  the  terms  of  the  instrument  of  insurance  by 
showing  the  intention  or  understanding  of  the  insured  with 
reference  to  the  meaning  of  the  language  used,  in  the  ab- 
sence of  any  proof  of  fraud  or  misrepresentation.  There 
is  no  ambiguity  in  the  certificate  with  respect  to  the  ques- 
tion in  controversy,  and  in  such  a  case  proof  of  intention 
or  imderstanding  of  the  insured  is  not  admissible.  Peter- 
son V.  Modem  Brotherhood,  125  Iowa,  562;  Kelsey  v. 
Continental  Casualty  Co.,  131  Iowa,  207;  Congower  v. 
Eqvitahle  Mut.  L.  &  E.  Ass'n,  94  Iowa,  499. 

The  judgment  is  affirmed. 


Geobob   Akmstbong    and    Adam    ARMSTRONa,    Appellees, 

V.  Alexander  Campbell  and  Mary  Campbell, 

Appellants. 

Agency:  concealment  of  instructions:  fraud.    The  failure  of  an 
I    agent  to  disclose  to  one  with  whom  he  is  dealing  for  his  prin- 
cipal information  or  instructions  received  for  his  own  guidance 
presents  no  element  of  fraud  or  bad  faith.     Evidence  held  in- 
sufficient to  show  fraud. 
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Same:  quieting  title:  res  judicata.  One  cannot  maintain  an  ac- 
2  tion  to  quiet  title  on  the  ground  that  a  deed  executed  by  him 
to  the  land  was  in  fact  a  mortgage,  where  the  rights  of  the 
parties  were  fully  settled  by  a  stipulation,  filed  in  a  former  action, 
upon  which  a  decree  constituting  an  adjudication  was  entered, 
and  where  in  subsequent  actions  to  set  the  stipulation  aside  the 
decrees  were  also  against  him. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B. 
Thobnell,  Judge. 

;•"  Thuesday.   December   17,   1908. 

•  Action  by  plaintiflfs  to  quiet  title.  Cross-bill  by  de- 
fendants to  establish  and  quiet  title  in  them.  Decree  for 
the  plaintiffs,  and  defendants  appeal. — Affirmed. 

Boscoe  Barton  and  W.  H.  Hale,  for  appellants. 

C.  A.  Meredith,  J.  B.  Bockafellow  and  W.  W.  Wright, 
for  appellees. 

Evans,  J. — The  plaintiffs  hold  the  legal  title  to  the 
certain  lands  in  dispute,  having  acquired  the  same  by  de- 
vise from  Kobert  Armstrong,  who  died  testate  June  20, 
1892.  This  testator  had  held  the  legal  title  since  March, 
1888,  having  acquired  the  same  by  warranty  deed  from 
the  defendants,  who  are  husband  and  wife. 

The  contention  of  the  defendants  is  that  the  title  was 
conveyed  by  them  to  Robert  Armstrong  in  March,  1888, 
for  the  purpose  of  securing  ^n  indebtedness  owing  by  the 
defendants  to  Armstrong,  and  that  the  deed  should  be 
construed  as  a  mortgage.  It  is  doubtful  whether  there  is 
any  competent  evidence  in  the  record  to  support  this  con- 
tention of  fact;  and,  if  any,  whether  by  tho  most  liberal 
inference  it  can  be  considered  sufficient  to  support  such 
contention.     For  the  purpose  of  our  consideration,  however, 
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we  may  assume  such  to  have  been  the  fact.  The  land  in 
question  was  in  two  tracts — one  consisting  of  one  hundred 
and  sixty  acres  and  one  of  eighty  acres.  At  the  time  of 
the  conveyance  to  Armstrong,  a  written  lease  was  entered 
into  by  both  parties,  whereby  Armstrong  leased  the  prem- 
ises back  to  Campbell,  and  under  which  Campbell  con- 
tinued in  possession  for  a  number  of  years.  On  April 
23,  1891,  Armstrong  and  Campbell  entered  into  a  written 
contract,  whereby  Armstrong  agreed  to  convey  the  prem- 
ises to  Campbell  on  January  1,  1892,  and  whereby  Camp- 
bell agreed  to  pay  $6,600  for  the  quarter  section,  and 
$2,210  for  the  eighty  acres.  Of  the  larger  sum,  $2,500 
was  to  be  paid  in  cash,  and  the  balance  to  be  secured  by 
mortgage  on  the  quarter  section.  Of  the  smaller  sum, 
$1,000  was  to  be  paid  in  cash,  and  the  balance  to  be  se- 
cured by  mortgage  on  the  eighty  acres.  Time  was  made 
of  the  essence  of  the  contract.  In  December,  1891,  Arm- 
strong (who  lived  in  Illinois)  executed  deeds  in  pursuance 
of  the  contract,  and  forwarded  the  same  to  a  nearby  bank- 
er, to  be  delivered  to  Campbell  upon  performance  of  the 
contract  on  his  part  The  banker  notified  Campbell  of 
the  arrival  of  the  deeds,  but,  for  some  reason,  Campbell 
did  not  call  for  the  same  nor  offer  to  perform  the  con- 
tract on  his  part  After  holding  the  deeds  for  some  time 
after  January  1,  1892,  the  banker  returned  the  same  to 
Armstrong.  Thereupon,  on  February  18,  1892,  Arm- 
strong caused  to  be  served  upon  Campbell  a  notice  of 
forfeiture  of  the  contract.  Campbell's  lease  by  its  terms 
expired  March  1,  1892,  but  he  refused  to  vacate  the 
premises.  The  year's  rent  of  $450  matured  at  the  same 
time,  but  he  refused  to  pay  it  Thereupon  Armstrong 
brought  three  actions  against  defendant  Alexander  Camp- 
bell, as  follows:  (1)  An  action  of  forcible  entry.  (2) 
An  action  in  equity  to  enjoin  the  defendant  from  inter- 
fering with  the  possession  of  the  premises.  (3)  An  action 
for  rent  due.     On  June  20,  1892,  while  all  these  actions 
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were  still  pending,  Robert  Armstrong  died.  His  will  de- 
vised the  real  estate  in  controversy  to  the  plaintiffs  herein, 
and  they  were  substituted  as  parties  plaintiff  in  such  ac- 
tions. In  July,  1892,  a  full  compromise  and  settlement 
was  had  of  all  three  actions,  whereby  the  plaintiffs  paid  to 
the  defendant  $1,000  and  surrendered  to  him  certain 
notes  ^nd  claims  for  rent  amounting  to  over  $1,200,  and 
whereby  it  was  agreed  that  plaintiffs  should  have  im- 
mediate possession  of  the  eighty  acres,  and  that  the  defend- 
ants should  continue  in  possession  of  the  quarter  section 
until  February  1,  1893.  This  settlement  was  in  the  form 
of  a  written  stipulation  filed  in  the  pending  cases,  and 
providing  for  the  entry  of  a  decree  in  accordance  there- 
with. A  form  of  decree  was  attached  to  the  stipulation. 
The  decree  in  this  foim  was  actually  entered  at  the  Sep- 
tember term,  1892.  By  this  decree  the  title  of  the  plain- 
tiffs was  confirmed  and  quieted,  and  the  defendant  was 
forever  barred  from  claiming  any  further  interest  in  any 
part  of  the  lands.  The  defendants  did  not  yield  possession 
on  February  1,  1893.  On  the  contrary,  on  February  20, 
1893,  they  brought  an  action  in  equity,  and  obtained  a 
temporary  injunction  restraining  the  Armstrongs  from 
taking  possession.  As  a  ground  for  such  relief,  they 
averred  that  the  decree  entered  in  pursuance  of  the  stipu- 
lation was  void,  and  of  no  effect  because  entered  in  the 
first  instance  in  vacation.  This  cause  came  on  for  hear- 
ing on  March  13,  1893,  and  upon  such  hearing  the  injunc- 
tion was  dissolved,  and  the  plaintiffs  immediately  entered 
into  possession  of  the  premises.  On  December  22,  1894, 
the  defendant  Mary  Campbell  brought  an  action  in  the 
district  court  of  Pottawattamie  County  against  the  pres- 
ent plaintiffs  as  defendants  therein,  averring  that  her 
signature  to  the  stipulation  of  July  30,  1892,  was  ob- 
tained by  fraud,  and  asking  to  set  the  same  aside.  The 
Armstrongs  (plaintiffs  herein)  appeared  to  such  action, 
and   filed   a   cross-bill,   asking  that   their   title  be   quieted 
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against  the  plaintiff.  The  petition  in  that  case  was  veri- 
fied by  plaintiff's  husband,  Alexander  Campbell.  On 
February  12,  1896,  the  plaintiff  in  that  case  dismissed 
her  petition,  and  the  court  entered  a  decree  for  the  de- 
fendants (plaintiffs  herein)  on  their  cross-bill,  quieting 
their  title  to  the  premises.  This  latter  decree  seems  to 
have  terminated  active  operations  for  the  time  being,  and 
the  plaintiffs  herein  have  continued  in  possession  of  the 
premises  in  controversy  down  to  the  present  time.  On  the 
night  of  July  15,  1906,  however,  the  defendants  herein 
entered  a  vacant  house  upon  the  premises  by  stealth,  and 
without  the  knowledge  of  the  plaintiffs  or  their  tenant 
They  asserted  a  right  to  possession  and  refused  to  vacate, 
and   thereupon   the   plaintiffs   brought   this   action. 

It  has  been  difficult  to  discover  from  the  abstracts  upon 
•what  grounds  the  defendant^  claim  to  avoid  the  force  and 
effect  of  the  settlement  and  of  the  repeated  adjudications 
which  we  have  rehearsed  above.  The  substance  of  defend- 
ants' contention,  as  made  in  their  pleading  and  argument, 
seems  to  be  that  they  were  ready  and  willing  at  all  times 
to  carry  out  the  contract  of  April  23,  1891,  and  that  they 
only  failed  to  do  so  because  of  the  alleged  deceit  of 
George  Armstrong  as  agent  of  Robert  Armstrong.  This 
deceit  consisted  in  the  alleged  fact  that  some  time  in  May, 
1892,  Gteorge  Armstrong,  as  agent  for  Robert  Armstrong, 
had  undertaken  to  settle  the  controversy  with  Campbell, 
and  that  he  withheld  knowledge  from  Campbell  of  the  fact 
that  Robert  Armstrong  had  executed  deeds  in  pursuance 
of  the  contract  of  April  23,  1891,  and  that  the  fact  so 
withheld  from  Campbell  was  never  discovered  by  him 
until  1904.  It  is  also  averred  that  Gteorge  Armstrong  was 
authorized  by  Robert  Armstrong  to  accept  $4,000  cash 
payment,  whereas  he  demanded  $5,000  cash  payment 

If  this  contention  were  sustained  by  the  evidence,  it 
has  no  merit  in  law.     George  Armstrong  was  the  agent 
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of  Kobert  Armstrong,   and   it  was  his   duty  to  represent 
I.  Agency:  con-     ^^^  interests  to  tlic  best  advantage  he  could. 
SJtraSon/:      He  owcd  no  dutj  to  Campbell  to  disclose  to 
*™"*^  him   any  fact  of  this  nature.      The  failure 

of  an   agent   to  disclose   to   an   adversary   instructions   or 
information   received  by  him   from   his   principal   for  his 
own  guidance  has  in  it  no  element  of  fraud  or  bad  faith. 
Turning  to  the  evidence,  we  find  that  the  contention 
is  utterly  without  support  of  fact.     We  have  already  re- 
ferred to  the  fact  that  Robert  Armstrong  forwarded  deeds 
to  the  banker,  one  Theodore  Brown  of  Gris- 
ing  title:  res   wold,    lowa,    in    December,    1891.      Brown 

judicata.  ,  , 

notified  the  defendant  of  the  arrival  of  the 
deeds,  and  received  from  him  the  following  reply:  "Gris- 
wold,  Iowa,  Jan.  6,  1892.  Mr.  Theodore  H.  Brown, 
Banker — ^Dear  Sir:  Your  notice  of  having  deeds  in  your 
possession  and  awaiting  my  obligation  to  be  complied  with 
was  received.  In  reply  will  say  that  my  wife  objects  to 
everything  stipulated  in  the  contract  on  my  part  Time 
being  the  essence  of  the  contract,  and  I  being  unable  to 
pay  the  money  according  to  the  contract,  does  not  divest 
the  title  of  the  land  and  she  prefers  that  Mr.  Armstrong 
may  enter  the  debt  in  judgment  against  the  land  in  ques- 
tion. Yours  respectfully.  Alexander  Campbell."  On  the 
trial  of  the  case  at  bar  this  letter  was  shown  to  the  de- 
fendant Campbell,  and  he  admitted  that  he  wrote  it. 

The  later  attempted  settlement  with  George  Armstrong 
was  in  May,  1892.  Concerning  this,  Alexander  Campbell 
testified  as  follows:  "I  had  notice  that  Mr.  Robert  Arm- 
strong had  made  deeds  of  the  land  back  to  me,  and  that 
they  were  at  Griswold  ready  to  be  delivered  to  me.  The 
deeds  were  at  Griswold  to  be  delivered  to  me  on  the  9th 
or  12th  day  of  May,  1892*  I  have  no  information  except 
what  I  got  from  Armstrong  himself.  The  deeds  were  to 
be  delivered  to  me  that  day  at  Griswold.     George  Arm- 
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strong  said  to  me:  ^I  have  full  authority  to  settle  for 
Robert  and  deliver  the  deed  to  me/ "  Mrs.  Campbell 
testified  in  this  case  as  follows,  referring,  however,  to  the 
time  that  she  signed  the  stipulation  of  settlement:  "I 
understood  from  George  Armstrong  that  day  that  he  had 
the  deeds  that  Robert  Armstrong  had  signed  to  deliver  to 
us  if  we  would  pay  $5,000.  That  is  what  he  told  me, 
and  I  told  my  husband  so  at  that  time."  It  is  manifest, 
therefore,  from  the  testimony  that  both  these  parties  knew 
at  all  times  that  Robert  Armstrong  had  signed  deeds  in 
pursuance  of  the  contract  of  April  23,  1891,  and  that  the 
same  had  been  tendered  to  them.  It  is  useless  to  inquire 
now  whether  the  deed  given  in  1888  to  Robert  Armstrong 
was  intended  as  a  mortgage.  The  rights  of  the  parties, 
whatever  they  were,  were  fully  adjusted  by  contract  of 
settlement  entered  into  in  July,  1892,  and  were  fully  ad- 
judicated by  the  successive  decrees  entered  in  pursuance 
thereof  and  in  the  later  litigation.  The  defendants'  pres- 
ent contention  is  without  merit  of  law  or  fact^ 

The  decree  of  the  lower  court  was  right,  and  it  is 
aijp^rmed. 


Alex  Ruthven,  Appellant,  v.  Farmers  Co-operative 
Creamery  Company,  of  Ruthven,  Iowa,  Appellee. 

Drainage:  license:  consideration:  revocation.  An  action  to  abate 
a  tile  drain  and  for  damages  suffered  for  a  purely  private 
nuisance  cannot  be  maintained  in  the  face  of  a  license  to  con- 
struct and  maintain  the  drain  for  a  sufficient  consideration;  and 
where  the  license  was  executed,  the  consideration  paid  and  the 
licensor  benefited  by  its  construction,  the  license  may  be  shown 
by  parol,  and  is  not  revocable  at  pleasure. 

Appeal  from  Pah  Alto  District  Court. — ^Hon.  A.  D. 
Bailie,  Judge. 
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ThursdaV,   December   17,   1908. 

Suit  in  equity  to  enjoin  an  alleged  nuisance,  and  to 
recover  damages  suffered  by  plaintiff  on  account  thereof. 
The  trial  court  dismissed  the  petition,  and  plaintiff  ap- 
peals.— Affirmed. 

E.  A.  &  W.  H.  Morling,  for  appellant. 

Kelly  &  Kelly,  for  appellee. 

Deemer,  J. — ^Defendant  conducts  the  sewage  from 
its  creamery  through  a  tile  drain  constructed  by  it  through 
plaintiff's  land,  and  discharges  it  at  a  point  thereon  where 
plaintiff  contends  it  has  no  right  to  do,  to  his  loss  and 
damage.  It  is  also  contended  that  the  discharge  creates  a 
nuisance,  and  he  asks  that  the  nuisance  be  abated.  De- 
fendant admits  the  construction  of  the  tile  drain,  claims 
that  it  was  put  in  by  arrangement  and  agreement  with 
plaintiff,  denies  that  the  discharge  creates  a  nuisance,  de- 
nies any  damage  to  plaintiff,  and  further  pleads  that  it  is 
using  the  drain  under  permission  and  license  from  plain- 
tiff. It  pleads  that  it  paid  a  consideration  for  this  license, 
and  that,  while  in  parol,  it  can  not  be  revoked  by  plain- 
tiff. The  trial  court  sustained  defendant's  contention,  and 
plaintiff  appeals. 

Defendant's  creamery  is  north  of  the  town  of  Ruth- 
ven,  and  plaintiff's  land  lies  to  the  north  of  the  creamery 
building;  the  south  line  being  about  ten  rods  from  de- 
fendant's building.  Plaintiff's  land  is  a  tract  of  one 
hundred  and  sixty  acres,  and  the  Minneapolis  &  St.  Louis 
Railway  runs  diagonally  through  the  land  from  near  the 
southeast  to  near  the  northwest  comer.  It  passes  not  far 
west  of  the  center  of  the  land,  and  the  right  of  way  is 
twice  crossed  by  the  tile  in  question.  On  the  north  and 
east  sides  of  the  land  are  public  highways.     There  are,  as 
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we  understand  it,  no  buildings  or  other  improvements  save 
fences  upon  the  land.  The  entire  premises  are  used  for 
agricultural  purposes.  At  or  near  the  southeast  comer  of 
plaintiff's  land,  and  just  north  of  the  creamery,  and  east 
of  the  railway,  is  a  slough  of  about  one  acre  in  extent. 
Prior  to  the  year  1903  plaintiff  had  put  in  a  three-inch 
tile  drain  running  from  this  slough  northerly  and  north- 
westerly east  of  the  railway  to  near  the  south  comer  of 
the  northwest  forty  acres,  where  it  connected  with  a  six- 
inch  tile  coming  from  the  east,  which  discharged  about 
twenty  rods  northwest  of  the  junction  with  the  three-inch 
tile  and  into  an  open  ditch  which  extended  northwesterly 
across  the,  railway  right  of  way  and  through  a  low  level 
piece  of  land  to  the  northwest  comer  of  the  quarter.  This 
low  level  piece  comprised  about  seven  acres  of  land.  Com- 
plaint having  been  made  of  the  way  in  which  defendant 
was  disposing  of  its  sewage,  one  of  its  officers  went  to 
plaintiff  and  secured  his  permission  to  take  up  the  three- 
inch  tile  to  which  we  have  referred,  running  north  and 
northwest  through  his,  plaintiff's,  premises,  and  to  sub- 
stitute six-inch  tile  therefor,  defendant  to  be  at  the  expense 
of  so  doing  and  to  have  such  of  the  three-inch  tile  as  might 
be  saved.  Pursuant  to  this  arrangement,  defendant  con- 
structed a  six-inch  tile  from  its  creamery  northward  and 
west  of  the  railway  to  the  south  line  of  plaintiff's  farm, 
thence  northeasterly  across  the  right  of  way  to  the  slough 
to  which  we  have  referred,  and  then  pursuant  to  arrange- 
ment to  keep  the  three-inch  tile  which  plaintiff  had  there- 
tofore put  in,  substituted  six-inch  in  place  thereof  down 
to  where  it  joined  the  other  six-inch  tile,  making  a  con- 
tinuous run  of  six-inch  tile  from  the  creamery  to  the  place 
where  the  tile  theretofore  put  in  by  plaintiff  was  dis- 
charged. The  discharge  is  not  far  from  the  southeast  cor- 
ner of  the  northwest  forty  acres,  and  it  is  into  an  open 
ditch  theretofore  dug  by  the  plaintiff. 

Not  far  from  the  open  ditch  and  to  the  westward, 
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plaintiff  had  dug  a  well  forty-five  feet  deep.  The  new 
tile  was  put  in  and  connected  up  with  the  creamery  dur- 
ing the  winter  and  spring  of  the  years  1903-04,  and  since 
that  time  the  defendant  had  discharged  the  waste  from  its 
creamery  therein.  That  this  was  contemplated  by  both 
parties  to  this  litigation  can  hardly  be  questioned.  But 
plaintiff  contends  that  the  discharge  has  become  offensive, 
that  it  destroyed  the  well  hitherto  mentioned,  and  that  it 
made  the  lowland  through  which  the  ditch  runs  wet  and 
marshy  and  unfit  for  cultivation.  He  admits  the  arrange- 
ment for  the  putting  in  of  the  tile,  but  claims  that  de- 
fendant was  to  run  the  tile  entirely  through  the  lowlands 
to  the  northwest  and  out  to  the  highway  on  the  north, 
and  that  he  in  no  manner  consented  to  the  nuisance  of 
which  he  now  complains.  On  the  other  hand,  defendant 
insists  that  it  put  in  the  tile  as  agreed,  expended  some- 
thing like  $165  in  doing  so,  that  the  tile  drains  the  slough 
at  the  southeast  corner  of  plaintiff's  land  and  other  low 
places  therein,  and  that  having  expended  money  on  the 
strength  of  the  license  procured  by  it,  plaintiff  can  not 
revoke  the  same.  That  there  is  an  increase  of  the  flow 
of  water  upon  plaintiff's  land  by  reason  of  the  construc- 
tion of  the  tile  drain  by  the  defendant  can  hardly  be  de- 
nied. And  it  is  also  quite  well  established  that  this  in- 
crease has  had  a  tendency  to  make  the  level  land  at 
the  northwest  comer  of  plaintiff's  farm  unproductive,  ftnd 
to  some  extent  interfered  with  its  proper  cultivation. 
Noisome  odors  also  arise  from  the  discharge  of  the  sewage 
from  the  creamery;  but  these  are  not  noticeable  until  one 
gets  near  the  point  of  discharge  or  the  ditch  through  the 
level  ground.  But  there  is  no  testimony  that  any  one 
suffers  therefrom.  In  other  words,  there  are  no  dwellings 
near  and  no-  proof  of  such  a  nuisance  as  is  described  in 
section  5078  of  the  Code.  The  action  is  not  brought  by 
plaintiff  on  behalf  of  the  public,  but  to  recover  damages 
and  abate  a  nuisance  because  of  special  damage  suffered 
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by  him.  If  defendant  has  no  right  to  discharge  its  sewage 
upon  plaintiff,  even  if  it  be  nothing  more  than  water  or 
other  innocuous  substance,  he,  plaintiff,  would  be  entitled 
to  damages  for  such  injuries  as  he  has  sustained  and 
proved,  and,  if  the  discharge  of  the  sewage  constitutes  a 
public  nuisance,  and  this  were  an  action  to  abate  it  as 
such,  no  agreement  between  the  adjacent  owners  would 
be  a  defense  to  the  action.  But,  as  the  action  is  purely  for 
a  private  nuisance,  an  agreement  that  it  might  be  main- 
tained upon  a  sufficient  consideration  will  be  a  complete 
defense.  Cook  v.  Pridgen,  45  Ga.  331  (12  Am.  Eep. 
582) ;  Railroad  Co.  v.  McLanahan,  59  Pa.  23;  Toll  Bridge 
Co.  V.  Betsworth,  30  Conn.  390;  Sayles  v.  Bemis,  57  Wis. 
315  (15  N.  W.  432). 

Plaintiff  contends,  however,  that  the  license  was  upon 
condition  that  the  tile  be  constructed  across  his  land  and 
discharged  into  the  highway.  There  is  a  dispute  in  the 
testimony  with  reference  to  this  matter,  but  we  are  con- 
strained to  hold  that  no  such  condition  was  exacted.  All 
that  defendant  was  to  do  on  plaintiff's  land,  as  we  think, 
was  to  take  up  the  line  of  threerinch  tile  and  put  in 
place  thereof  six-inch  tile.  This  it  did,  and  it  was  not 
required  to  carry  the  same  entirely  across  the  northwest 
quarter  of  plaintiff's  land.  That  defendant  obtained  a 
license  to  put  in  the  tile,  to  discharge  its  sewage  therein, 
and  that  it  expended  money  on  plaintiff's  land  on  the 
strength  thereof  and  conferred  some  benefit  upon  plaintiff 
in  draining  the  slough  at  the  southeast  corner  of  the  land 
is  so  well  established  by  the  evidence  as  to  be  beyond  the 
realm  of  dispute. 

But  plaintiff  contends  that  the  license  can  not  be 
proved  by  parol  testimony,  that  the  work  done  was  of  no 
benefit  to  him,  and  that  at  any  rate  the  license  was  re- 
vocable at  his,  plaintiff's,  pleasure.  None  of  these  proposi- 
tions can  be  sustained.  Conceding  arguendo  that  the  li- 
cense claimed  by  defendant  was  such  an  interest  in  land 
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as  that  the  statute  of  frauds  applies,  the  testimony  brings 
the  case  within  the  exception  to  that  statute,  for  it  shows 
that  defendant  immediately  went  into  possession,  and  it 
also  paid  the  purchase  price.  The  licensee  not  only  ex- 
pended money  on  its  own  land,  but  also  upon  the  land 
of  plaintiff  and  to  some  extent,  at  least,  for  plaintiff's  bene- 
fit It  is  this  which  distinguishes  the  case  from  Jones  v. 
Stover,  131  Iowa,  119,  and  other  like  cases.  There  no  ex- 
penditure was  made  for  the  benefit  of  the  licensor  or 
upon  his  land.  That  a  parol  license  based  upon  a  con- 
sideration is  valid,  and  not  revocable  at  pleasure,  see  Cooh 
V.  C,  B.  &  Q.  R.  R.,  40  Iowa,  451;  HarJcness  v.  Burton, 
39  Iowa,  104 ;  Vannest  v.  Fleming,  79  Iowa,  638 ;  Spencer 
V.  Andrews,  82  Iowa,  14;  Hensen  v.  Creamery  Co.,  106 
Iowa,  167.  The  license  in  this  case  was  fully  executed, 
and  plaintiff  is  in  no  position  to  revoke  it.  Where  exe- 
cuted it  becomes  irrevocable,  for  the  reason  that  to  permit 
the  licensor  to  revoke  it  at  pleasure  would  constitute  a 
fraud  upon  the  licensee.  Wichersham  v.  Orr,  9  lowaj  253 ; 
Upton  V.  Brazier,  17  Iowa,  153;  Beatty  v.  Oregory,  17 
Iowa,  109.  See,  also,  valuable  note  to  Stoner  v.  ZucJcer, 
7  A'.  &  E.  Ann.  Cas.  704.  Whatever  the  rule  in  other 
States,  we  are  committed  to  the  doctrine  above  announced, 
and  find  no  reason  for  departing  from  it  now. 

Lastly  it  is  contended  that  the  alleged  license  is  not 
satisfactorily  proved,  in  that  the  terms  thereof  were  un- 
certain and  not  sufficiently  specific.  To  this  we  can  not 
agree.  The  contract  was  certain,  and  it  is  sufficiently  es- 
tablished. The  trial  court  did  not  err  in  dismissing  plain- 
tiff's petition. — Affirmed. 
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Inoobpobated  Town  op  Exiea,  Appellant,  v.  P.  I. 
Whitted,   Appellee. 

Municipal  Corporations:  streets  :  dedication  :  acceptance  :  evidence. 
In  the  instant  case  the  plaintiff  town  brought  suit  to  recover 
that  portion  of  a  street  which  it  had  previously  vacated,  and  the 
evidence  is  held  to  show  that  the  public  authorities  had  never 
'deemed  it  practicable  to  utilize  the  same,  and  that  the  dedication 
thereof  was  never  accepted. 

Appeal  from  Audubon  District  Court. — ^Hon.  N.  W. 
'  Maoy,  Judge. 

Thuesday,  Deoembeb  17,   1908. 

This  is  an  action  by  the  plaintiff,  as  an  incorporated 
town,  to  recover  of  the  defendant  a  certain  portion  of  a 
vacated  street,  lying  between  blocks  fifteen  and  sixteen. 
The  defendant  pleads  adverse  possession  for  more  than 
forty  years,  and  pleads  an  estoppel  and  a  general  denial 
and  a  want  of  acceptance  on  the  part  of  the  plaintiff  of 
the  land  in  question  as  a  part  of  its  streets.  Decree  for 
defendant      Plaintiff   appeals. — Affirmed. 

T.  M.  Rasmussen  and  Cosson  <6  Ross,  for  appellant. 

H.  F.  Andrews,  for  appellee. 

Evans,  J. — The  issue  in  this  case  turns  largely  upon 
questions  of  fact  and  weight  of  evidence.  The  plat  of  the 
plaintiff  town  covers  fifty  acres  of  land  which  was  formerly 
owned  by  David  Edgerton.  The  plat  was  recorded  in 
1857,  and  we  assume  that  the  town  had  its  beginning  about 
that  time,  although  not  incorporated  until  April  21,  1881. 
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The  defendant  relies  upon  some  defects  in  the  execution  of 
the  plat;  the  principal  one  being  a  failure  on  the  part  of 
Edgerton  to  sign  the  same.  We  do  not  find  it  necessary 
to  deal  with  that  question.  The  following  is  a  diagram 
of  blocks  fifteen,  sixteen,  seventeen  and  eighteen  as  in- 
cluded in  such  plat: 


EXHIBIT  2. 

Plat   of  property   in   controversy: 

Depot  street. 
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jSouth  Street. 

That  part  of  Park  Street  lying  between  blocks  fifteen 
and  sixteen,  and  extending  south  to  the  center  line  of 
Water  Street,  represents  the  real  estate  in  controversy. 
About  the  year  1868  the  defendant  became  the  owner  of 
all  of  block  fifteen,  except  lot  four,  and  of  lots  three,  four 
and  five,  in  block  sixteen.    He  acquired  the  principal  part 
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of  these  holdings  from  one  Hubbard,  from  whom  he  pur- 
chased by  an  oral  contract.  At  the  time  of  such  purchase 
Hubbard  was  the  owner  and  in  possession  of  the  lots  abut- 
ting on  each  side  of  Park  Street  The  property  was 
fenced  in  one  inclosure,  and  Park  Street  was  included  with- 
in the  inclosure.  Hubbard  had  maintained  this  possession 
of  Park  Street  for  many  years  prior  to  1868,  and  the 
defendant  has  maintained  such  possession  down  to  the 
present  time.  It  appears  that  this  tract  is  traversed  by  a 
deep  ravine  and  a  stream,  and  that  its  topography  is 
such  as  to  render  it  impracticable  to  use  as  a  street  with- 
out great  expense,  including  the  building  of  an  expensive 
bridge  across  the  stream.  The  evidence  shows  quite  clear- 
ly that  the  public  authorities  have  always  refused  to  take 
any  steps  in  the  direction  of  improving  the  street  or  of 
opening  it  up.  Many  years  ago  a  petition  was  presented 
to  the  town  council  asking  that  this  street  be  opened,  but 
the  petition  was  refused  by  a  vote  of  the  council.  In  1877, 
and  before  the  incorporation  of  the  plaintiff  town,  the 
board  of  supervisors  vacated  Water  Street  That  part  of 
Water  Street  north  of  its  center  line  is  included  within  de- 
fendant's fence.  The  reasons  given  by  the  town  officers 
as  witnesses  in  the  case  at  bar  for  the  failure  of  the 
town  to  open  and  use  the  street  were,  in  substance,  that  it 
was  beyond  the  ability  of  the  town  to  incur  the  expense 
necessary  to  utilize  such  ground  as  a  street.  Rather  than 
to  assume  the  burden  of  building  a  crossing  at  its  nortli 
end,  or  to  incur  any  liability  with  reference  thereto,  the 
town  council  in  1906  formally  vacated  all  that  part  of 
Park  Street  which  is  now  involved  in  this  controversy. 

It  brings  this  action  to  recover  the  same  and  to  quiet 
its  title  thereto,  not  for  the  purpose  of  opening  ^nd  using 
the  same  as  a  street,  but  only  for  the  purpose  of  recovering 
it  as  an  asset.  For  the  purpose  of  this  case  it  may  be 
assumed  that  the  recording  of  the  plat  amounted  to  a  dedi- 
cation to  the  public  of  the  streets  and  alleys  shown  thereon. 
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It  may  be  assumed,  further,  that,  although  the  plaintiff 
town  was  not  incorporated  at  the  time  of  the  dedication, 
yet,  upon  its  incorporation  in  1881,  the  fee  of  such  streets 
and  alleys  as  were  accepted  by  it  vested  in  it.  It  will  be 
observed  that  the  vacation  of  Water  Street  by  the  board 
of  supervisors  in  1877  destroyed  the  continuity  of  Park 
Street  at  this  point,  and  left  that  part  of  it  which  is  now 
in  controversy  as  a  mere  cul-de-sac  available  for  no  pur- 
pose to  the  public  except  to  reach  the  defendant's  property 
abutting  thereon.  Without  reviewing  the  evidence  in  de- 
tail, we  think  it  affirmatively  appears  by  a  fair  preponder- 
ance of  the  evidence  that  the  plaintiff  town  never  accepted 
the  dedication  of  this  particular  part  of  the  street,  and 
that  it  has  always  been  deemed  impracticable  by  the  pub- 
lic authorities  ever  to  utilize  the  same  as  a  street.  The 
evidence  is  Qot  as  definite  as  we  might  wish;  but  the  ac- 
tion of  the  board  of  supervisors  in  1877  in  vacating  Water 
Street  and  that  of  the  town  council  in  1906  in  vacating 
this  portion  of  Park  Street  are  quite  consistent  with  this 
view.  Although  we  hold  in  this  case  that  nonacceptance 
of  this  street  is  made  to  appear  affirmatively,  we  must  not 
be  understood  as  holding  as  a  matter  of  law  that  the 
burden  of  proof  on  that  question  rested  on  the  defendant. 
Under  the  evidence  we  do  not  deem  it  necessary  to  go 
into  that  question.  It  has  its  difficulties.  For  a  full  dis- 
cussion of  it  and  of  methods  of  proof  of  it,  see  Sarvis  v. 
Caster,  116  Iowa,  707;  Weber  v.  Iowa  City,  119  Iowa, 
633;  Burroughs  v.  Cherokee,  134  Iowa,  429;  Parriott  v. 
Hampton,  134  Iowa,  157. 

We  think  the  trial  court  reached  a  correct  conclusion, 
and  the  decree  below  is  affirmed. 
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E.  S.  Keixy,  Appellant,  v.  T.  J.  Ryan  &  Son  and  Bank 
OP  Deflaj^ce. 

Chattel  Mortgages:  consideration.     A  chattel  mortgage   given   to 

1  secure  an  indebtedness  contracted  under  an  arrangement  that 
the  mortgage  to  secure  the  same  should  thereafter  be  executed, 
or  if  given  for  a  preexisting  unsecured  indebtedness,  is  sup- 
ported by  a  sufficient  consideration. 

Chattel  Mortgages:  fraud.    The  taking  of  a  chattel  mortgage  with 

2  knowledge  that  the  mortgagors  are  indebted  to  other  parties 
is  not  a  fraud. 

Same:  evidence.     In  replevin  of  cattle  purchased  of  plaintiff  under 

3  alleged  false  representations,  the  evidence  is  held  insufficient  to 
show  any  fraud  on  the  part  of  defendant,  a  mortgagee,  in  in- 
ducing the  sale. 

Same.     On  an  issue  between   creditors   as  to   defendants   taking   a 

4  mortgage  on  property  claimed  by  plaintiff,  his  purpose  in  doing 
so  respecting  a  prior  and  independent  mortgage  was  immaterial. 

Appeal  from  Shelby  District  Court. — ^Hon.  W.  R.  Geeen, 

Judge. 

Thuesday,  December  17,   1908. 

Action  of  replevin  to  recover  the  possession  of  cer- 
tain described  cows  and  calves  sold  by  plaintiff  to  the  de- 
fendants Ryan  &  Son,  and  alleged  to  have  been  procured 
by  said  defendants  by  false  representations  of  solvency. 
The  defendant  Bank  of  Defiance  asked  judgment  for  the 
possession  of  the  property  under  a  chattel  mortgage.  The 
defendants  Ryan  &  Son  consented  to  judgment  being  en- 
tered against  them  confirming  the  title  to  all  of  the  animals 
in  plaintiff.  There  was  a  trial  on  the  issue  as  between 
plaintiff  and  the  defendant  Bank  of  Defiance  arising  under 
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allegations  by  plaintiff  of  fraud  in  the  taking  of  the  mort- 
gage, and  also  fraud  in  procuring  the  sale  by  plaintiff  to 
Ryan  &  Son.  At  the  conclusion  of  the  evidence  the  court 
on  motion  directed  a  verdict  in  behalf  of  the  defendant 
bank,  and  from  judgment  on  this  verdict  the  plaintiff  ap- 
peals.— Affirmed. 

Byers,  Lochwood  &  Byers,  for  appellant. 

Cullison  &  Robinson,  for  appellees. 

McClain,  J. — The  cows  and  calves,  possession  of 
which  was  asked  by  plaintiff  in  this  action,  were  sold  by 
plaintiff  to  Ryan  &  Son  in  Ohio,  where  the  plaintiff  re- 
sided, in  May,  1002,  and  were  placed  by  said  purchasers 
on  their  farm  in  Shelby  County,  in  this  State.  On  Sep- 
tember 24,  1902,  these  animals  with  others,  were  included 
in  a  chattel  mortgage  given  by  Ryan  &  Son  to  the  defend- 
ant bank  to  secure  the  payment  of  a  note  for  $10,000,  and 
it  is  conceded  that  the  claim  of  the  defendant  bank  to  the 
possession  of  the  animals  under  its  chattel  mortgage  is  su- 
perior to  any  claim  of  the  plaintiff  to  their  possession 
under  a  rescission  of  sale  on  account  of  fraudulent  repre- 
sentations of  the  purchasers  Ryan  &  Son  with  reference 
to  their  solvency  at  the  time  of  such  purchase,  unless  it  is 
made  to  appear,  either  that  the  mortgage  was  without  val- 
idity for  want  of  consideration,  or  that  there  was  some 
fraud  in  the  transaction  on  the  part  of  the  defendant  bank 
which  would  subordinate  its  claim  to  that  of  the  plaintiff. 

I.  Tlie  evidence  does  not  tend  to  show  any  want  of 
consideration  for  the  mortgage.  It  appears  beyond  ques- 
tion that  one  L.  F.  Potter,  who  was  president  of  the  de- 
fendant bank  and  also  of  the  First  National 
mortgages:       Bank  of  Harlan,  made  an  arrangement  with 

consideration.  o     r%         t  i«i» 

Ryan  &  Son  by  which  it  was  agreed  that  the 
First  National  Bank  would  honor  drafts  by  Ryan  &  Sou 
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for  the .  purchase  of  cattle  in  Kansas,  provided  Ryan  & 
Son  would  give  to  the  Bank  of  Defiance  a  note  and  mort- 
gage covering  the  amount  of  such  drafts  and  balance  of 
account  against  Ryan  &  Son  held  by  the  First  National 
Bank,  and  that,  when  on  September  2.4th  the  note  and 
mortgage  were  given  to  the  Defiance  Bank,  the  indebtedness 
of  Ryan  &  Son  to  the  First  National  Bank  was  assimied  by 
the  Bank  of  Defiance.  There  can  be  no  question  as  to 
the  validity  of  a  chattel  mortgage  given  to  secure  an  in- 
debtedness contracted  under  an  arrangement  that  a  chattel 
mortgage  to  secure  the  same  shall  thereafter  be  executed. 
In  re  Assignment  of  Guyer,  69  Iowa,  585.  Even  if  the 
mortgage  had  been  given  for  a  pre-existing  unsecured  in- 
debtedness, it  would  be  valid.  Johnston  v.  Rohuck,  104 
Iowa,  523;  Meyer  v.  Evans,  66  Iowa,  179. 

II.     The  chattel  mortgage  being  valid  as  between  the 

parties,  the  only  remaining  question  is  whether  there  was 

any  fraud  on  the  part  of  the  Bank  of  Defiance  and  L. 

F.    Potter    which    would    subordinate    the 

mortgages:       claim    of    the    defendant    bank    under    such 

fraud. 

mortgage  to  plaintiff's  claim  of  a  right  to 
rescind  on  account  of  the  fraud  of  Ryan  &  Son.  The 
mere  fact  that  when  the  mortgage  was  taken  Potter,  who 
acted  for  the  defendant  bank  in  the  transaction,  was 
aware  that  Ryan  &  Son  were  then  indebted  to  the  plain- 
tiff, would  be  wholly  inmaaterial.  It  is  not  contended  for 
appellant  that  one  creditor  taking  from  a  debtor  a  chattel 
mortgage  to  secure  his  claim  commits  a  fraud  on  otiier 
creditors  who  are  unsecured,  and  there  is  no  evidence  that 
Potter  knew  or  was  bound  to  have  knowledge  of  the  fact 
that  some  of  the  animals  included  in  the  chattel  mortgage 
had  been  procured  by  Ryan  &  Son  from  the  plaintiff  by 
false  representations  as  to  solvency.  Indeed,  there  is  no 
evidence  in  the  record  that  any  false  representations  of 
solvency  were  made  by  Ryan  &  Son  to  the  plaintiff  at 
the  time  these  animals  were  purchased. 
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The  fraud  of  Potter  which  plaintiff  attempted  to 
establish  consisted  in  the  writing  of  a  general  letter,  which 
was  given  to  one  of  the  members  of  the  firm  qf  Ryan  & 
3.  Same:  ^on  whcn  he  was  about  to  go  to  Ohio  to 

evidence.  purchase  stock.     This  letter,  which  was  pre- 

sented by  said  Ryan  to  the  plaintiff  before  purchasing  the 
animals  in  question,  was  as  follows:  "First  National 
Bank,  Harlan,  Iowa,  May  10,  1902.  To  whom  it  may 
concern:  This  will  introduce  Mr.  H.  R.  Ryan,  of  the 
firm  of  T.  J.  Ryan  &  Son,  shorthorn  cattle  breeder,  near 
Irwin  in  this  county.  This  firm  has  been  doing  business 
with  this  bank  for  some  time  and  have  been  prompt  in 
meeting  their  obligations.  They  have  a  good  reputation 
as  being  well  posted  breeders.  Respectfully,  L.  F.  Potter." 
There  is  no  evidence  tending  to  show  that  this  letter  was 
written  with  a  fraudulent  purpose,  or  that  the  statements 
made  therein  were  not  true.  Ryan  &  Son  had  been  doing 
business  with  the  First  National  Bank  of  Harlan,  and 
while  the  firm  had  in  a  few  instances  overdrawn  its  account 
with  that  bank  in  small  amounts,  notwithstanding  its  agree- 
ment that  it  would  keep  all  indebtedness  secured,  it  does 
not  appear  that  it  had  not  in  every  instance  covered  such 
overdrafts  to  the  satisfaction  of  said  bank  on  being  re- 
quested to  do  so.  It  does  not  appear  that  Potter  had  any 
reason  to  suppose  at  the  time  this  letter  was  written  that 
Ryan  &  Son  were  insolvent  or  imable  to  meet  their  obli- 
gations. 

Some  point  is  made  in  argument  of  the  fact  that  a 
prior  mortgage  to  the  First  National  Bank  covered  all  the 
stock  owned  by  Ryan  &  Son  and  all  additions  made  there- 
to, and  it  is  contended  that  the  purpose  of 
Potter  in  writing  the  letter  above  set  out 
was  to  enable  Ryan  &  Son  to  purchase  other  stock  on 
credit  which  should  thus  be  rendered  subject  to  such 
prior  mortgage.  We  think,  however,  that,  in  the  absence 
of  any  other  showing  of  fraudulent  intent,  no  such  fraudu- 
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lent  purpose  could  be  inferred.  However  this  may  be, 
the  fraud  now  alleged  as  invalidating  the  mortgage  of 
September  24th  had  no  reference  whatever  to  any  fraudu- 
lent purpose  with  regard  to  the  mortgage  existing  prior 
to  the  purchase  of  the  cattle.  No  connection  between  the 
two  transactions  is  indicated  in  the  evidence,  and  on  the 
issue  as  to  a  fraud  in  the  mortgage  of  September  24th  the 
purpose  of  Potter  in  relation  to  a  prior,  independent  and 
imconnected  mortgage  would  be  wholly  immateriaL 

Plaintiff  failed  entirely  to  sustain  his  allegations  of 
fraud  as  against  the  defendant  bank  or  Potter  as  presi- 
dent thereof  or  to  introduce  any  evidence  on  which  a 
finding  of  fraud  could  be  predicated. 

The  court  was  therefore  justified  in  directing  a  ver- 
dict for  th^  defendant  bank  and  the  judgment  is  affirmed. 


O.  C,  Hill,  Eeceiver  of  the  Farmers'  State  Bank  of  Clear- 
field, Iowa,  Appellee,  v.  Feed  D.  Waight,  Mabgaeet 
Y.  Waight  and  L.  H.  Young,  Appellants. 

Negotiable  Instruments:  payment:  evidence.  The  defense  of  pay- 
ment of  a  note  by  the  transfer  of  property  is  of  an  affirmative 
character  and  must  be  established  by  a  fair  preponderance  of  the 
credible  evidence.  Evidence  held  insufficient  to  show  that  pro- 
perty transferred  by  the  principal  maker  of  the  note  was  in  pay- 
ment of  the  same  rather  than  as  security.    . 

Appeal  from  Taylor  District  Court, — ^Hon.  H.  M. 
Towner,   Judge. 

Thursday,   December  17,   1908. 

Action  begun  at  law  to  recover  upon  a  promissory 
note.  Defendants  having  pleaded  an  equitable  defense, 
the  cause  was  transferred  to  the  equity  calendar  for  triaL 
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The   court   found    for   the   plaintiff,    and    the    defendants 
appeal. — Affirmed. 

C.  M.  Hoffman,  W.  E.  Miller  and  Mitchell  &  Hunter, 
for  appellants. 

William  M.  Jackson,  for  appellee. 

Weavbb,  J. — The  defendants  admit  making  the  note 
sued  upon,  but  allege  that  it  was  paid  and  discharged  by 
the  said  Fred  D.  Waight,  who  was  the  principal  debtor, 
by  transferring  and  conveying  to  the  bank  or  to  its  cash- 
ier, for  the  use  of  the  bank,  a  tract  of  land  in  the  State 
of  Missouri,  and  they  ask  that  said  note  be  cancelled  and 
surrendered  to  them,  or  that  plaintiff  be  required  to  ac- 
count for  the  land  so  conveyed.  The  record  fairly  tends 
to  disclose  the  following  facts:  The  business  of  the  Clear- 
field State  Bank  was  under  the  immediate  charge  and 
management  of  its  cashier,  W.  A.  Ferren,  and  in  the 
spring  of  1902  the  defendant  Fred  W.  Waight  desiring 
to  enter  business  as  a  retail  merchant  at  Chariton  and 
being  without  capital,  he  applied  to  Ferren,  who  was  his 
wife's  brother,  for  assistance.  Ferren  advanced  him  the 
sum  of  $1,600  from  the  funds  of  the  bank,  and  took  from 
him  the  note  in  suit  of  himself,  his  wife,  and  Young,  who 
is  another  brother-in-law.  The  business  in  which  Waight 
embarked  proved  to  be  a  losing  one,  and  Ferren  made  him 
additional  advances  until  in  April,  1903,  his  indebtedness 
to  the  bank  exceeded  $3,000.  Meanwhile  he  had  also  be- 
come indebted  to  the  National  Bank  of  Chariton  for  the 
sum  of  $1,800,  which  was  then  past  due,  and  for  other 
sums  aggregating  about  $700  on  unmatured  paper.  The 
latter  bank  becoming  insistent  upon  payment  or  security, 
Waight  secured  that  indebtedness  by  a  chattel  mortgage 
on  his  stock  of  goods,  being  all  of  the  property  of  which 
he  was  possessed,  which  mortgage  the  bank  received,  under 
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an  agreement  to  withhold  from  record  for  a  short  time, 
until  Waight  could  consult  with  Feren.  On  notice  from 
Waight  Ferren  came  to  Chariton.  In  the  ensuing  ne- 
gotiations between  the  three  parties  the  attorney  for  the 
Chariton  bank  suggested  that,  as  his  client  had  a  first 
lien  or  claim  on  the  stock  of  goods,  the  Clearfield  bank 
could  best  protect  itself  by  taking  up  the  mortgage 
debt,  and  to  this  proposition  Ferren  agreed,  on  con- 
dition that  Waight  would  turn  over  the  stock  of  goods. 
Waight  accepted  the  condition.  In  closing  the  deal 
Ferren  stated  that  his  bank  was  at  that  time  short  of 
ready  cash,  and  proposed  to  sign  the  notes  of  Waight 
then  held  by  the  Chariton  bank,  agreeing  to  take  them  up 
in  •  a  short  time.  This  being  granted,  he  subscribed  the 
name  of  his  bank,  by  himself  as  cashier,  to  the  several 
notes  of  Waight  which  had  been  secured  by  said  mortgage. 
Thereafter  Ferren  made  payments  on  the  several  notes  to 
the  Chariton  bank  in  various  sums  to  an  aggregate  amount 
of  nearly,  or  quite,  $2,500.  These  payments  were  made  in 
the  form  of  drafts  or  checks  drawn  by  the  Clearfield  bank 
upon  its  correspondents.  At  the  time  Waight  undertook 
to  turn  his  stock  of  goods  over  to  Ferren  or  the  Clearfield 
bank  it  was  arranged  between  him  and  Ferren  that,  until 
some  disposition  could  be  made  of  said  stock,  he  should 
continue  in  the  possession  and  management  of  the  goods 
and  business,  and  account  therefor  to  Ferren  at  r^ular 
intervals,  but  he  seems  to  have  made  use  of  the  income  so 
derived  from  the  business  in  settling  other  debts  and  ex- 
penses, and  nothing,  or  substantially  nothing,  was  applied 
upon  the  claim  which  Ferren  held  or  represented.  At  the 
time  of  said  transaction,  in  April,  1903,  no  inventory  was 
taken  of  the  stock  of  goods,  but  Waight  testifies  that  in 
his  judgment  it  was  worth  about  $7,500.  In  the  summer 
of  1903  an  agent  or  broker  approached  Waight,  with  an 
offer  to  exchange  an  equity  in  a  tract  of  Missouri  land 
for  the  goods.     Waight  communicated  to  Ferren  the  offer. 
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and  the  latter  advised  its  acceptance.  The  title  to  the  land 
was  taken  in  the  name  of  Waight,  who  afterward  executed 
a  deed  therefor,  in  which  a  blank  was  left  for  the  insertion 
of  the  name  of  the  grantee,  and  delivered  it  to  Ferren, 
who  filled  the  blank  with  his  own  name.  The  equity  in 
the  Missouri  land  was  exchanged  for  another  stock  of 
goods  in  Kirksville,  Mo.,  and  this  in  turn  was  exchanged 
for  other  property,  until  finally,  at  the  institution  of  this 
suit,  the  sole  remnant  and  outcome  of  the  property  turned 
over  or  conveyed  by  Waight  to  Ferren  was  represented  by 
a  naked  and  valueless  equity  in  a  mortgaged  lot  and  build- 
ing in  Chariton. 

It  is  the  contention  of  the  defendants  that  by  and 
through  the  aforesaid  transactions  the  indebtedness  of 
Waight,  whether  due  to  the  Clearfield  bank  or  to  Ferren 
in  his  individual  capacity,  was  fully  paid  and  discharged. 
The  plaintiff  takes  issue  upon  this  claim,  denies  the  facts 
alleged,  and  denies  the  authority  of  Ferren  as  cashier  to 
accept  the  payment  of  such  claims  in  anything  but  money. 
The  pleadings  raise  no  issue  of  fraud,  although  it  appears, 
more  or  less  directly  in  evidence,  that  Ferren  concealed  the 
greater  part  of  these  dealings  from  the  directors  of  his 
bank,  forged  one  or  more  renewals  of  the  note  in  suit, 
and  finally  absconded,  leaving  the  bank  in  such  condition 
as  to  require  the  appointment  of  a  receiver  to  close  up  its 
business.  Much  of  the  argument  of  counsel  is  directed  to 
the  question  of  the  cashier's  authority;  and,  if  its  solution 
were  necessary  to  the  disposition  of  this  appeal,  the  case 
might  possibly  present  some  debatable  questions  for  our 
consideration.  Ferren  appears  to  have  been  given  by  the 
board  of  directors  greater  license  and  broader  discretion  in 
the  management  of  the  business  than  is  ordinarily  exercised 
by  cashiers  of  banks  having  other  executive  and  manag- 
ing officers.  He  seems  to  have  been,  by  common  consent, 
if  not  by  express  grant  of  authority  from  the  directors, 
allowed  to  conduct  the  bank's  business,  including  the  col- 
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lection  and  security  of  claims,  very  much  according  to  his 
own  judgment,  subject  to  an  irregular  and  perfunctory 
supervision  by  the  board,  thus  presenting  a  situation  afford- 
ing some  plausible  ground  for  the  position  taken  by  the 
defendant's  counsel  upon  this  phase  of  the  case;  but  a 
careful  consideration  of  all  of  the  facts  presented  by  the 
record  in  the  case  leads  us  to  the  conclusion  that  defend- 
ants have  failed  to  make  good  their  allegation  that  Ferren 
took  the  property  in  payment  of  their  debt  This  defense 
is  of  an  affirmative  character,  and  must  be  sustained  by  a 
fair  preponderance  of  the  credible  evidence.  It  is  sup- 
ported almost  wholly  upon  the  testimony  of  the  defend- 
ant Fred  D.  Waight,  with  but  little  corroboration  from 
other  sources,  and  the  claim  made  by  him  is  so  extraordi- 
nary, so  out  of  harmony  with  rational  business  methods, 
and  so  inconsistent  with  other  facts  admitted  by  him  that 
we  are  not  disposed  to  give  it  controlling  weight,  but  find 
that  the  transfer  of  the  stock  of  goods  to  Ferren,  and  the 
subsequent  conveyance  to  him  of  the  Missouri  land,  was 
intended  at  most  as  mere  security  for  Waight's  debt  to 
the  bank,  and  not  as  a  payment  or  discharge  thereof.  In- 
deed, while  swearing  in  a  general  way  that  he  turned  out 
the  goods  in  payment,  yet  when  required  to  answer  the 
specific  question,  "What  did  the  cashier  say  if  you  would 
turn  the  stock  of  goods  over  to  him?"  He  replied,  "He 
would  take  this  to  pay  out  my  indebtedness  with.''  After 
the  conveyance  of  the  Missouri  land  Waight  remitted  mon- 
ey to  Ferren  to  pay  interest  upon  the  mortgage  incum- 
brances. In  his  subsequent  correspondence  with  Ferren  he 
clearly  recognizes  the  continuing  existence  of  his  indebted- 
ness. He  himself  conducted  the  negotiations  for  the  trade 
by  which  the  goods  were  exchanged  for  land.  Indeed  it 
was  not  until  more  than  two  years  had  passed  that  he 
seems  to  have  arrived  at  the  conclusion  that  his  debt  had 
been  discharged  by  said  transaction,  and  then  for  the  first 
time  wrote  Ferren  asking  for  a  return  to  him,  not  of  all 
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his  written  obligations  to  the  bank,  but  of  "the  note  Lou 
Young  signed  with  me.*'  It  was  the  natural  and,  within 
limits,  the  proper  thing  for  Ferren  to  take  the  property 
as  security  and  make  the  most  he  could  out  of  it.  It  was 
the  unnatural,  irrational  and  unbusinesslike  thing  for 
him  to  accept  it  as  full  payment,  and  in  addition  thereto 
assume  to  pay  the  prior  heavy  incumbrance,  and  it  re- 
quires something  more  than  Waight's  halting  and  incon- 
sistent assertions  to  the  contrary  to  justify  the  court  in 
releasing  defendants  from  their  obligation  to  pay  the 
plaintiffs  demand.  The  apparent  explanation  of  the 
dealing  between  Waight  and  Ferren  seems  to  be  that  the 
latter,  out  of  his  desire  to  aid  his  brother-in-law,  advanced 
him  money  from  the  bank  upon  inadequate  security,  and 
in  attempting  to  keep  the  debtor  afloat  and  avoid  the  loss 
of  the  sum  already  advanced,  he  hazarded  more,  until  the 
point  was  reached  where  he  sought  to  secure  himself  from 
blame,  and  the  bank  from  utter  loss,  by  taking  the  title  to 
the  mortgaged  stock  of  goods  and  trying  to  convert  them, 
or  allow  Waight  to  convert  them,  into  money  with  which 
the  debt  might  be  paid  or  materially  reduced.  As  often 
happens,  it  was  too  late  to  arrest  the  momentum  of  the 
fall  in  Waight's  fortunes,  and  the  value  of  the  security, 
after  a  few  trades  and  exchanges,  was  reduced  to  zero. 
The  note  to  the  bank  remains  unpaid,  and  no  ground  is 
shown  for  releasing  the  makers  from  their  obligation  to 
pay  it. 

Finding,  as  we  do,  that  under  the  issue  presented  by 
plaintiffs  denial  of  defendant's  affirmative  defense  the 
latter  have  failed  to  sustain  the  burden  of  proof,  we  think 
it  unnecessary  to  prolong  this  opinion  to  consider  the  ab- 
stract question  as  to  the  extent  of  the  cashier's  power  to 
accept  anything  but  money  in  payment  of  claims  due  the 
bank. 

Determination  of  other  questions  discussed  by  counsel 
not  being  necessary  for  the  decision  of  the  appeal,  they 
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will  not  be  further  discussed  in  this  opinion.  Some  issues 
not  mentioned  herein  were  raised  by  the  joint  and  several 
answers  of  the  appellants,  but  they  have  no  substantial 
support  in  the  record^  and  are  not  urged  in  argument. 

The  decree  entered  by  the  district  court  effects  sub- 
stantial justice,  and  it  is  therefore  affirmed. 


Hebbick  (&  Stevens  and  others,  Appellees,  v.  Sabgent  & 
Lahb  and  others.  Appellants. 

Vendor  and  Vendee:  Bona  fide  purchaser:  abandonment:  estoppel, 

1  The  evidence  in  a  contest  over  the  title  to  a  tract  of  land  by  con- 
tending purchasers  is  reviewed  and  held  to  sustain  the  theory 
that  the  first  purchaser  had  abandoned  his  contract,  either  be- 
cause he  thought  there  was  no  profit  in  his  contract,  or  because 
he  believed  he  could  procure  an  independent  title  at  less  cost, 
and  that  by  his  acts  and  representations  he  was  estopped  from 
asserting  title   as  against   the   second   purchaser. 

Public  Lands:  location. by  MaiTARY  warrant:  taxation.    The  lo- 

2  cation  of  land  under  a  military  warrant  segregates  it  from  the 
public  domain,  and  although  the  patent  may  be  withheld  pend- 
ing an  investigation  of  the  rights  of  parties  arising  from  con- 
flicting claims  thereto,  the  'legal  title  so  held  by  the  government 
is  in  the  nature  of  a  trust,  and  the  land  is  subject  to  taxation 
from  the  date  of  its  location  under  the  warrant  and  record  of 
the  entry. 

Same:  sale  for  taxes.    Exemption  from  taxation  under  the  feder- 

3  al  statute  of  lands  located  by  a  military  warrant  is  a  personal 
privilege  to  the  soldier  himself,  and  does  not  obtain  in  favor 
of  his  assignee;  so  that  lands  located  by  the  assignee  of  a  war- 
rant are  taxable  from  the  date  of  location,  and  a  sale  for  taxes 
levied   prior   to   issuance   of   patent   will   pass   good   title. 

Same:  subsequent  issuance  of  patent.     Where  the  title  under  a 

4  military  warrant  was  eliminated  by  a  tax  deed  to  the  land,  a 
subsequent  issuance  of  a  patent  to  the  holder  of  the  warrant  did 
not  affect  the  title  under  the  tax  deed. 

Same.     The  issuance  of  a  patent  to  land  located  under  a  military 

5  warrant  relates  back  to  the  date  of  location  and  removes  all 
doubt  as  to  the  taxable  character  of  the  land  after  that  date. 
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Appeal  from  Clay  District  Court. — ^Hon.  A.   D.  Bailie, 

Judge. 

Tuesday,    September   29,    1908. 

Eeheabing  Denied  Satubday,  Decembeb  19,  1908. 

Action  in  equity  to  quiet  title  to  a  tract  of  land. 
Decree  for  plaintiffs,  and  defendants  appeal. — Affirmed. 

Healy  &  Healy,  for  appellants. 

F.  H.  Helsell,  for  appellees. 

Weaver,  J. — The  pleadings  in  this  case  are  volumi- 
nous, if  not  confusing.  The  abstract  of  appellants  set  forth 
a  "Petition,"  an  "Amended  and  Substituted  Petition,"  an 
"Amendment  to  the  Substituted  Petition,"  "Answer,  Cross- 
Petition,  Cross-Bill  and  Counterclaim,"  "Answer  to  Cross- 
Petition,"  "Reply  to  Cross-Petition,"  "Answer  to  Cross- 
Petition  and  Counterclaim,"  "Answer  to  Cross-Petition 
and  Cross-Bill  and  Counterclaim,"  "Reply  to  the  Answer 
and  Cross-Petition  of  the  Plaintiff,"  closing  with  a  docu- 
ment entitled  "Amendment  to  Answer  to  the  Defendants' 
Cross-Petition  and  Counterclaim  and  as  Amendment  to 
the  Cross-Petition  and  as  a  Reply  to  the  Amendments  of 
the  Defendants  Filed  Since  Last  Term  of  Court" 

This  competitive  contest  between  the  pleaders,  extend- 
ing from  March  6,  1903,  to  October  27,  1906,  seems  to 
demonstrate  that  the  determination  to  have  the  last  word 
is  a  characteristic  not  peculiar  to  the  sex  against  which  it 
has  often  been  charged.  The  history  of  the '  title  to  the 
land  in  controversy  may  be  set  out  as  follows:  A  soldier's 
land  warrant  which  had  been  issued  to  one  Jacob  Huston 
and  assigned  to  one  Schaffer  was  located  upon  the  tract 
June  15,  1857,  and  record  of  the  entry  made  in  the  prop- 
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er  office.  On  February  6,  1885,  Schaffer  and  wife  made 
a  quitclaim  deed  to  the  land  to  G.  W.  Patterson,  who,  in 
turn,  deeded  to  M.  E.  Griffin,  who  deeded  to  Ainsworth, 
who  deeded  to  Simmons;  the  last-named  deed  being  made 
April  15,  1885.  On  February  11,  1889,  Schaffer,  for 
some  reason,  miade  another  quitclaim  to  Patterson.  In 
1889  Simmons  deeded  the  land  back  to  Ainsworth,  who, "in 
1894,  conveyed  the  land  by  warranty  deed  to  Richardson. 
On  October  28,  1896,  Richardson  conveyed  to  Ainsworth, 
and  on  January  3,  1901,  the  latter  conveyed  to  John  Wat- 
son, who  is  or  was  one  of  the  plaintiffs  in  this  action. 
It  should  also  be  said  that,  before  Ainsworth  deeded  to 
Simmons  on  July  10,  1885,  the  latter  had  obtained  a  tax 
deed  for  the  land  on  a  sale  made  in  1875  for  the  delin- 
quent taxes  of  the  year  1873,  so  that  his  subsequent  gran- 
tees obtained  whatever  title  said  deed  conveyed,  as  well  as 
such  title  as  had  been  obtained  through  the  succession  of 
conveyances  from  Schaffer.  Watson  and  wife  went  into 
possession  of  the  land,  making  their  home  thereon  under 
his  contract  of  purchase  a  considerable  time  before  the 
title  was  conveyed  to  him.  In  April,  1900,  Watson,  then 
being  in  possession,  received  $5  from  the  defendants  Sar- 
gent &  Lahr,  giving  them  a  writing  acknowledging  its  re- 
ceipt as  "part  payment  on  the  east  half  of  the  southeast 
quarter  of  section  11-94-35,  Garfield  township,  Clay 
County,  Iowa,  balance  to  be  paid  when  abstract  is  fur- 
nished.'' This  receipt  was  signed  by  John  Watson  alone. 
The  purchase  price  was  not  stated,  nor  is  any  time  fixed 
in  which  the  sale  was  to  be  consummated.  On  January 
26,  1901,  Watson,  his  wife  joining,  entered  into  a  writ- 
ten contract  with  Sargent  &  Lahr  for  the  sale  of  the  land 
for  $2,223,  of  which  $5  was  acknowledged  to  have  been 
paid  down,  the  further  sum  of  $1,295  to  be  paid  on  de- 
livery of  possession  March  1,  1902,  and  the  remainder  to 
be  paid  by  the  assumption  of  an  existing  mortgage  upon 
the  property.     Watson  also  undertook  to  perfect  the  title 
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by  March  1,  1902,  and  Sargent  &  Lahr  agreed  to  a  for- 
feiture of  their  rights  under  the  contract  if  payments  were 
not  made  strictly  in  accordance  with  the  agreed  terms. 
On  June  13,  1902,  Watson  and  wife,  claiming  that  the 
foregoing  contract  had  been  abandoned,  entered  into  a 
contract  with  the  plaintiffs  Herrick  &  Stevens  to  sell  said 
land  to  them  for  $2,020,  of  which  $100  was  paid  down, 
the  further  sum  of  $900  to  be  paid  on  delivery  of  possession 
March  1,  1903,  and  the  remainder  to  be  satisfied  by  the  as- 
simiption  of  the  existing  mortgage  debt.  On  February  26, 
1903,  the  same  parties  made  a  supplemental  contract^  by 
which  it  was  agreed  that  F.  C.  Gilchrist,  Esq.,  should  pro- 
ceed to  quiet  and  settle  the  title  to  the  land  in  a  manner 
satisfactory  to  the  parties,  and  that  the  costs  of  the  pro- 
ceedings should  be  borne  by  them  in  equal  shares,  and,  in 
the  event  that  the  title  should  not  be  settled  satisfactorily, 
the  vendees  had  the  option  to  surrender  the  contract  and  re- 
ceive a  return  of  the  advance  payment  On  March  3, 
1903,  seven  days  after  the  date  of  this  supplemental  agree- 
ment, Watson,  under  their  promise  to  protect  him  in  so 
doing,  united  with  his  wife  in  making  a  warranty  deed  of 
the  land  to  Sargent  &  Lahr.  Soon  thereafter  this  action 
was  instituted  in  the  name  of  John  Watson  and  wife  and 
Herrick  &  Stevens  as  plaintiffs  against  Sargent  &  Lahr  as 
defendants  to  quiet  their  title  to  the  farm. 

It  is  the  claim  of  the  plaintiffs  that  whatever  rights 
the  defendants  may  have  obtained  under  their  contracts 
above-mentioned  were  abandoned  by  them,  and  that  de- 
fendants by  their  representations  and  conduct  are  estopped 
from  now  asserting  any  claim  to  the  land  adverse  to  the 
plaintiffs.  In  addition  to  such  rights  as  they  may  have 
obtained  under  their  contracts  and  deed  aforesaid,  defend- 
ants assert  title  to  the  land  wholly  independent  of  Watson, 
and  this  title  they  trace  as  follows :  It  will  be  remembered, 
as  we  have  already  stated,  that  the  land  warrant  was  lo- 
cated on  the  tract  and  entry  made  on  June  15,  1857,  by 
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one  Schaffer,  from  whom  the  Watson  title  (omitting  now 
any  reference  to  the  tax  deed)  is  traced.  So  far  as  shown, 
this  entry  was  never  cancelled  or  set  aside,  but  it  appears 
that  on  February  24,  1858,  Schaffer  assigned  his  certificate 
of  location  to  Amos  Stanley,  and  authorized  him  to  re- 
ceive the  patent.  No  patent  was  ever  issued  to  any  person 
until  since  the  commencement  of  this  action,  when  one 
was  procured  as  will  be  hereinafter  shown.  On  August 
11,  1870,  Stanley  and  wife  conveyed  by  warranty  deed 
to  S.  V.  Landt,  and  on  February  7,  1872,  Landt  conveyed 
to  Hiram  Balliett,  a  resident  of  Pennsylvania.  Balliett 
died  intestate,  and,  if  he  had  ever  conveyed  the  land  dur- 
ing his  lifetime,  the  deed  does  not  appear  of  record,  nor 
is  there  any  one  in  court  claiming  under  a  title  so  de- 
rived. After  the  contracts  by  Watson  to  both  Sargent  & 
Lahr  and  Herrick  &  Stevens  had  been  made,  and  the  strife 
thus  inaugurated  was  in  progress,  Sargent  &  Lahr  appear 
to  have  discovered  the  heirs  of  Hiram  Balliet,  and  pro- 
cured a  deed  by  which  the  defendants  became  vested  with 
whatever  interest  or  title  said  heirs  had  to  convey.  On 
February  8,  1904,  when  this  action  had  been  pending 
nearly  a  year,  F.  A.  Lahr  and  Charles  Sargent  filed  with 
the  Commissioner  of  the  General  Land  Office  their  affi- 
davits that  they  were  then  the  absolute  and  unqualified 
owners  of  the  land  located  by  Schaffer  on  June  15,  1857, 
and  that  they  had  acquired  all  of  the  interest  of  said 
Schaffer  and  all  other  persons  who  had  or  claimed  any 
interest  in  said  land,  and  asked  to  be  permitted  to  make  a 
cash  substitution  for  the  location  by  warranty  and  that 
patent  issue  accordingly  in  the  name  of  Sargent  &  Lahr, 
or  in  the  name  of  Amos  Stanley.  On  February  16,  1904, 
said  defendants  paid  the  sum  of  $100  to  the  receiver  of 
the  land  office  at  Des  Moines,  Iowa,  and  received  from  the 
register  of  said  office  a  certificate  reciting  that,  in  pursuance 
of  law,  Amos  Stanley  had  purchased  the  land  in  question 
at  the  rate  of  $1.25  per  acre,  and  had  paid  said  sum  in 
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full,  and  that  the  said  Amos  Stanley  was  entitled  to  re- 
ceive a  patent  for  the  land  described.  On  September  14, 
1904,  a  patent  was  issued  in  the  name  of  Amos  Stanley. 
Relying  both  upon  their  claim  of  title  thus  derived  through 
Stanley,  and  upon  their  conveyance  from  Watson  of  the 
title  derived  through  Schaffer  independent  of  Stanley,  de- 
fendants resist  the  claim  of  the  plaintiffs,  denying  the  al- 
legations made  by  the  plaintiffs  as  grounds  of  estoppel.  It 
will  be  recalled  that  Watson,  who  entered  into  the  contract 
and  supplemental  contract  for  the  sale  of  the  land  to  de- 
fendants, and  later  made  a  contract  and  supplemental  con- 
tract for  the  sale  of  the  same  land  to  Herrick  &  Stevens, 
and  authorized  a  suit  to  be  brought  to  quiet  the  title  against 
defendants,  within  a  week  thereafter  deeded  the  land  to 
defendants,  and  three  days  later  appeared  as  coplaintiff 
herein  to  quiet  the  title  against  his  own  conveyance  to  the 
defendants. 

The  next  step  which  we  need  mention  in  this  game, 
in  which  Watson  appears  to  have  been  assigned  the  role 
of  shuttlecock,  was  as  follows:  On  the  same  day. on  which 
the  petition  herein  was  filed  Watson,  who  had  received 
some  money  from  defendants  in  consideration  for  his  deed 
of  March  3,  1903,  removed  to  Wisconsin,  and  thereafter, 
on  August  13,  1903,  defendants'  counsel  prepared  and 
procured  Watson  and  wife  to  execute  a  dismissal  of  the 
suit  as  to  them,  filing  with  such  dismissal  a  statement  that 
they  never  authorized  the  use  of  their  names  as  plaintiffs^ 
whereupon  Herrick  &  Stevens  amended  the  petition,  mak- 
ing Watson  and  wife  defendants.  As  a  witness  Watson 
first  swore  that  he  had  no  recollection  of  ever  signing  the 
paper  dismissing  the  suit,  but  finally  remembered  that  he 
had  executed  it  at  the  request  of  defendants,  but  did  not 
know  its  real  purport,  except  that  defendants  informed  him 
there  was  trouble  over  the  land,  and  they  needed  such  in- 
strument. He  repeats,  however,  that  he  neither  employed 
nor  authorized  any  one  to  file  said  paper  in  the  district 
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court  The  trial  court,  after  hearing  the  evidence,  found 
that  the  contract  under  which  defendants'  title  through 
Watson  originated  had  been  abandoned  by  the  parties  there- 
to prior  to  the  contract  given  by  Watson  to  plaintiffs,  and 
that  the  deed  thereafter  made  by  Watson  to  defendants 
was  received  by  them  with  full  notice  and  knowledge  of  the 
outstanding  contract  between  Watson  and  wife  and  the 
plaintiffs,  and  that  said  conveyance  was  so  obtained  with 
the  fraudulent  intent  to  prevent  the  completion  of  the  sale 
to  plaintiffs.  A  decree  was  entered  setting  aside  and  can- 
celling the  deed  to  defendants,  who  were  ordered  to  convey 
the  title  so  obtained  to  the  plaintiffs.  It  was  also  ad- 
judged that  the  patent  from  the  United  States  issued  in 
the  name  of  Stanley  was  procured  by  the  fraud  and  mis- 
representation of  the  defendants,  and  the  same  was  held 
to  be  of  no  effect  against  the  rights  of  the  plaintiffs.  Other 
provisions  of  the  decree  are  not  material  on  this  uppeal. 
I.  We  will  first  consider  as  briefly  as  possible  the 
equities  as  between  plaintiffs  and  defendants  under  their 
several  contracts  and  dealings  with  the  pliable  Wataon.  It 
is  true  that  defendants'  contract  was  of  prior 
'  vbmdsb:  bona    date,  and  Herrick  &  Stevens  had  both  con- 

Me  purchaser:  ,  i  .  i 

•bandonmcnt:    structivo  and  actual  uoticc  that  such  affree- 

estoppel.  ^  ,        . 

ment  had  been  made.  Being  prior  in  time, 
defendants  were  prior  in  right,  unless  it  be  also  shown  that 
they  had  abandoned  the  purchase  before  the  date  of  the 
contract  with  plaintiffs,  or  unless  their  conduct  with  refer- 
ence thereto  was  such  as  to  estop  them  from  asserting  any 
claim  to  the  land  against  the  plaintiffs.  The  deed  pro- 
cured by  the  plaintiffs  from  Watson  after  the  scramble 
began  cuts  no  material  figure  in  the  case;  for,  if  the  de- 
fendants are  not  in  position  to  rely  on  their  contract  of 
January  26,  1901,  a  title  procured  from  Mr.  Watson  after 
the  contest  began,  and  with  knowledge  of  the  plaintiffs' 
claim,  would  be  subject  to  such  claim  in  their  hands  pre- 
cisely as  it  would  in  the  hands  of  their  grantor.     Though 
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the  evidence  is  by  no  means  conclusive,  we  are  disposed 
to  agree  with  the  trial  court  in  finding  that  the  defendants 
are  not  in  position  to  insist  upon  the  priority  of  their 
contract.  The  plaintiff  Herrick  testifies  that  defendants, 
or  at  least  one  of  them,  informed  him  they  had  thrown  up 
the  contract  with  Watson,  and  that  on  March  1,  1902,  when 
said  contract  matured,  they  had  told  Watson  they  would 
not  go  on  with  it.  lie  further  says  that,  when  he  learned 
the  contract  had  been  recorded,  he  applied  to  defendants, 
asking  them  to  quitclaim  the  land  in  order  to  clear  the 
title,  and  they  promised  so  to  do.  On  another  occasion  he 
says  that  Watson  in  his  hearing  reminded  the  defendant 
Lahr  of  the  agreement  to  quitclaim,  and  asked  him  why 
he  did  not  do  so,  and  Lahr  replied  "because  there  is  more 
money  in  it  for  us  not  to.*'  These  statements  are  denied 
by  defendants,  but  plaintiffs'  version  is  strongly  corroborated 
by  Mr.  Gilchrist,  who  says  that  he  applied  to  Mr.  Lahr 
for  a  quitclaim  to  the  plaintiffs,  and  Lahr  admitted  they, 
had  promised  to  quitclaim,  but  said  they  had  now  obtained 
additional  rights  in  the  land.  He  further  stated,  accord- 
ing to  this  witness,  that  they — defendants — claimed  noth- 
ing under  the  Watson  title,  and  that  said  title  did  not 
amount  to  anything.  Quite  significant,  also,  of  the  atti- 
tude of  the  defendants  with  reference  to  this  land  in  1902, 
is  the  testimony  of  one  Bronlee,  who,  holding  a  claim  for 
collection  against  Watson,  applied  to  Sargent  &  Lahr,  who 
were  collection  agents  for  the  house  represented  by  the 
witness,  for  information  as  to  the  possibility  of  obtaining 
payment.  Lahr  informed  the  witness  that  Watson  had 
sold  his  farm  to  Herrick  &  Stevens,  and  advised  the  wit- 
ness to  see  Watson,  and  get  an  order  from  him  on  Herrick 
&  Stevens.  In  pursuance  of  this  suggestion,  Lahr  took 
the  witness  out  to  Watson's  place,  and  advised  the  latter 
to  settle  the  claim  in  the  manner  suggested.  On  the  fol- 
lowing day  Watson  made  the  order  which  was  presented  to, 
and  accepted  by,  Herrick  &  Stevens.     The  order  was  made 
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payable  on  March  1st,  when  the  contract  for  sale  to  Her- 
rick  &  Stevens  would  mature,  and  was  left  by  the  witness 
in  the  possession  of  Sargent  &  Lahr  for  collection.  This 
conduct  on  defendants'  part  is  not  only  consistent  with 
the  theory  that  they  had  abandoned  all  claim  to  the  land 
under  their  contract  with  Watson,  but  is  quite  inconsistent 
with  the  idea  that  they  were  then  asserting  any  right  or 
claim  thereunder.  Without  extending  this  opinion  to  re- 
cite all  of  the  testimony  and  circumstances  bearing  upon 
this  feature  of  the  case,  we  have  to  say  we  are  reasonably 
satisfied  that  defendants,  either  because  they  thought  there 
was  no  profit  in  the  land  under  their  contract,  or  because 
they  believed  they  could  get  an  independent  title  at  less 
cost,  did  abandon  the  thought  "of  taking  title  from  Watson 
until  some  time  after  the  latter  had  entered  into  the  con- 
tract to  convey  to  the  plaintiffs. 

II.  We  have  next  to  consider  whether  the  line  of 
conveyances  from  Stanley  to  Landt  and  the  Balliet  heirs 
to  the  defendants  constitutes  an  independent  title  para- 
mount to  the  title  which  plaintiffs  obtained  or  contracted 
for  from  Watson.  If  this  depended  solely  on  the  com- 
parative validity  and  effect  of  the  deed  by  Schaffer,  the 
entryman,  to  Patterson,  and  the  deed  by  Stanley,  assignee 
of  the  certificate  of  location,  to  Landt,  it  might  be  a  ques- 
tion of  some  doubt  whether  the  latter  would  not  be  pre- 
ferred in  equity.  But,  as  we  have  seen,  a  tax  title  to  the 
property  was  obtained  by  Simmons  before  he  received  con- 
veyance of  the  Schaffer  title,  and  this  title  through  inter- 
mediate conveyances  became  vested  in  Watson  before  the 
making  of  the  contract  by  him  to  the  plaintiffs.  If,  there- 
fore, this  tax  deed  was  valid,  it  became  the  foundation  of 
a  new  and  independent  title  from  the  State,  and  a  de- 
termination of  the  relative  rights  of  Stanley  and  Schaffer 
and  their  several  grantees  is  unnecessary. 

The  appellants  deny  the  validity  of  the  tax  title,  be- 
cause, as  they  say,  neither  the  legal  nor  equitable  title  to 
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the  land  had  passed  from  the  United  States  at  the  time 
.  pt-.,^  t.w«-    ^t©  taxes  for  which  the  sale  was  made  were 

2,  fUBLic  lands: 

miHti^w^r.  assesscd  and  levied,  and  because  under  the 
rant:  taxation,  gtatutes  of  the  United  States  land  located 
under  a  soldier's  warrant  is  exempt  from  taxation  for  a 
period  of  three  years  after  the  issue  of  patent  therefor. 
We  are  of  the  opinion  it  is  not  correct  to  say  that  the 
equitable  title  to  this  land  had  not  passed  from  the  United 
States  at  the  time  these  taxes  accrued.  The  warrant  held 
by  Schaffer  was  located  in  the  year  1867,  and  froni  that 
date  either  Schaffer,  the  entryman,  or  Stanley,  the  as- 
signee of  the  certificate  of  location,  was  entitled  to  re- 
ceive a  patent  from  the  United  States.  While  the  legal 
title  remained  in  the  United  States,  it  was  so  held  for  the 
benefit  of  the  person  who  at  the  date  of  the  location  waa 
the  holder  of  the  warrant  or  for  the  assignee  or  grantee  of 
such  person.  From  the  date  of  the  location  the  land 
ceased  to  be  a  part  of  the  general  domain  of  the  govern- 
ment open  to  purchase  or  settlement  by  any  one,  and  the 
legal  title  was  thereafter  held  by  the  government  as  in 
the  nature  of  a  trust  for  the  use  of  the  person  showing  him- 
self entitled  to  the  benefit  of  said  location.  The  fact 
which  is  made  to  appear,  that  the  formal  approval  of  the 
location  and  issuance  of  the  patent  were  suspended  be- 
cause of  apparently  conflicting  assignments  of  the  warrant, 
does  not  affect  this  conclusion.  The  officers  of  the  govern- 
ment were  not  denying  the  right  of  the  holder  to  locate 
the  warrant  on  this  land;  but,  in  view  of  the  fact  that  the 
original  holder  appeared  to  have  made  two  assignments  of 
it,  further  action  was  suspended  until  the  apparent  conflict 
of  rights  thus  created  could  be  removed.  The  rights  of 
the  locator  in  the  premises  do  not  date  from  the  time  when 
he  succeeded  in  removing  the  cloud,  but  from  the  date 
when  the  location  was  actually  made.  It  is  the  well-estab- 
lished doctrine  that  he  who  has  the  right  to  property,  and 
is  not  excluded  from  its  enjoyment,  shall  not  be  permitted 
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to  use  the  legal  title  of  the  government  to  avoid  his  just 
share  of  taxes.  Railroad  Co.  v.  Price,  133  TJ.  S.  496  (10 
Sup.  Ct  341,  33  L.  Ed.  687).  And  the  fact  that  patent 
is  suspended  during  some  investigation  or  controversy  con- 
cerning the  rights  of  the  person  claiming  such  patent  does 
not  necessarily  prevent  the  application  of  this  rule.  Bail- 
road.  Co.  V.  Patterson,  l&4c  U.  S.  130  (14  Sup.  Ct.  977, 
38  L.  Ed.  934) ;  Maish  v.  Arizona,  164  U.  S.  609  (17  Sup. 
Ct  193,  41  L.  Ed.  567) ;  Loan  &  Trust  Co.  v.  Railroad 
Co.  (C.  C.)  76  Fed.  16. 

The  case  of  Witherspoon  v.  Duncan, -71  U.  S.  210 
(18  L.  Ed.  339),  is  in  principle  quite  parallel  with  the 
one  before  us.  There  the  government  had  provided  for 
the  donation  of  certain  lands  to  settlers  who  had  been  re- 
quired to  vacate  other  lands  ceded  to  an  Indian  tribe.  A 
party  entitled  to  locate  a  claim  under  this  provision  did 
so,  and  received  the  receipts  of  the  register  and  receiver  of 
the  land  office,  but  for  some  reason  the  issuance  of  patent 
was  suspended  or  delayed.  Meanwhile  another  person 
entered  the  land,  and  obtained  a  certificate  therefor.  Be- 
fore the  patent  finally  issued  upon  the  first  entry,  a  tax 
title  had  been  obtained  by  a  third  person.  This  title  was 
held  good.  The  court  there  overruled  the  same  argument 
now  advanced  in  behalf  of  the  appellants,  and  says:  "In 
no  just  sense  can  lands  be  said  to  be  public  lands  after 
they  have  been  entered  at  the  land  office  and  certificate  of 
entry  obtained.  If  public  lands  before  the  entry,  after  it, 
they  are  private  property.  If  subject  to  sale,  the  govern- 
ment has  no  power  to  revoke  the  entry  and  withhold  the 
patent  A  second  sale,  if  the  first  were  authorized  by  law, 
confers  no  right  on  the  buyer,  and  is  a  void  act.  .  .  . 
The  contract  of  purchase  is  complete  when  the  certificate 
of  entry  is  executed  and  delivered,  and  thereafter  the 
land  ceases  to  be  a  part  of  the  public  domain.  The  gov- 
ernment agrees  to  make  a  proper  conveyance  as  soon  as  it 
can,  and,  in  the  meantime,  it  holds  a  naked  l^al  fee  in 
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trust  for  the  purchaser  who  has  the  equitable  title.''  See, 
also,  Carroll  v.  Safford,  44  TJ.  S.  441  (11  L.  Ed.  671). 
The  patent  title  to  the  land  in  question,  whether  it  is 
traced  through  the  Schaffer  conveyance,  as  appellees  con- 
tend, or  through  the  Stanley  conveyance,  as  appellants 
3.  Same:  sale  coptcud,  rcsts  ou  the  Schaffcr  entry  in  1857, 
for  taxes.  ^^^  from  that  date  thd  land  became  subject 
to  assessment  and  taxation,  and  the  tax  deed  to  Simmons, 
therefore,  passed  a  good  title,  unless  this  result  is  avoided 
by  the  effect  of  the  exemption  by  which,  under  the  laws  of 
the  United  States,  lands  given  as  bounty  for  military  serv- 
ice shall,  while  ihey  continue  to  be  held  by  the  patentee, 
be  exempt  from  taxation  by  any  State  or  municipal  author- 
ity for  the  term  of  three  years  from  and  after  the  date  of 
the  patent  issued  therefor.  As  the  patent  in  this  case 
did  not  issue  until  the  year  1904,  it  is  argued  that  a  tax 
title  resting  upon  an  assessment  and  levy  made  long  before 
that  date  must  be  held  void.  It  is  to  be  observed,  however, 
that,  while  this  land  was  located  under  a  soldiers'  warrant, 
it  was  not  located  by  the  soldier  himself.  He  sold  his 
right  to  make  the  entry  to  Schaffer,  but  the  exemption 
from  taxation  was  in  the  nature  of  a  personal  privilege 
which  did  not  pass  with  the  right  of  entry  to  his  assignee. 
This  we  have  repeatedly  ruled  in  other  decisions  involv- 
ing like  question.  See  Long  v.  Olson,  115  Iowa,  388,  and 
cases  there  cited.  No  other  objection  to  the  validity  of 
the  tax  deed  is  raised  by  the  defendants,  and  we  see  no 
escape  from  the  conclusion  that  it  passed  a  good  title  to 
the  grantee  therein  named. 

IV.     It  follows  from  the  conclusions  announced  in  the 

foregoing  paragraphs  of  this  opinion  that  the  findings  of 

the  district  court  must  be  affirmed,  unless  the  patent  which 

Same  defendants    procured    to   be    issued    pending 

iMu^nce"*        ^^^.    litigation    operates    in    some    way    to 

of  patent.         strengthen    their   position    and   give    them   a 

claim  upon  the  title.     But  we  see  no  logical  or  equitable 
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ground  upon  which  to  base  such  a  holding.  The  patent 
was  issued  not  to  Sargent  &  Lahr,  or  either  of  them,  but 
to  Amos  Stanley,  and  they  can  obtain  no  right  nor  title  by 
virtue  of  such  patent,  except  as  they  are  able  to  trace  it 
through  said  patentee.  That  title  has  been  eliminated  by 
tax  sale  and  deed.  So  far,  then,  as  the  record  discloses 
Watson's  title  was  good  against  the  world,  and  as  we  have 
already  held  that  appellees'  contract  for  the  purchase  of 
the  land  from  Watson  must  prevail  over  the  contract  and 
deed  made  to  the  appellants,  it  follows  that  the  decree  of 
the  trial  court  can  not  be  disturbed. 

Counsel  severely  criticise  that  provision  of  the  decree 
which  finds  that  the  patent  was  procured  by  fraud,  and 
declares  that  instrument  void.  We  are  of  the  opinion  that 
whatever. may  have  been  the  intent  of  appel- 
lants in  making  the  representations  com- 
plained of  in  procuring  the  issuance  of  the  patent  their 
conduct  in  that  respect  did  not  operate  as  a  fraud  upon 
the  appellees.  It  was  to  their  interest  to  have  the  patent 
issued  either  to  Schaffer  or  Stanley.  In  either  event,  the 
passing  of  the  legal  title  from  the  government  related  back 
to  the  date  of  the  entry  in  1867,  and  served  to  remove  all 
doubt  as  to  the  taxable  character  of  the  property  after  that 
date,  thus  affirming  the  sufficiency  and  efficacy  of  the  tax 
deed.  There  w^as  no  occasion,  we  think,  for  declaring  the 
patent  void,  but,  as  the  appellants  are  not  prejudiced  there- 
by, and  the  appellees  did  not  appeal,  we  are  not  inclined 
to  modify  the  decree  in  that  respect.  If,  as  counsel  seem 
to  think,  the  decree  in  this  respect  is  a  mere  brutum  fulmen 
without  effect  upon  the  existence  or  validity  of  the  patent, 
then  no  one  is  harmed. 

The  decree  of  the  district  court  is  affirmed. 
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In  the  Matter  of  the  Estate  of  Lydia  Jane  Douglas,  De- 
ceased, M.  E.  Essex  et  al.,  Contestant,  v.  Delarma 
Douglas,  Claimant,  Appellant 

Special  Administrator:  application  to  set  report  aside:  collateral 

1  attack.  An  application  to  set  aside  an  order  approving  the  re- 
port of  a  special  administrator  is  not  a  collateral  but  a  direct 
attack  thereon. 

Same:  correction  of  report.     A  special  administrator  appointed  to 

2  pass  upon  a  claim  of  the  regular  administrator  agadnst  the  es- 
tate has  no  power  or  authority  to  finally  dispose  of  the  same 
by  payment;  and  so  long  as  the  estate  remains  unsettled  any  er- 
ror in  his  report  approving  the  claim,  including  fraud,  may  be 
inquired  into  and  corrected. 

Same:  equitable  proceedings.    Anyone  interested  in  an  estate  may, 

3  by  equitable  proceedings  brought  within  five  years  after  final 
settlement  and  discharge  of  the  administrator,  contest  the  allow- 
ance of  a  claim  on  the  ground  of  collusion  and  fraud. 

Same:  procedure:  forum.    If  an  application  to  set  aside  an  admin- 

4  istrator's  report  is  defective  it  should  be  attacked  by  demurrer 
and  not  by  motion;  and  if  the  wrong  forum  is  selected  the  rem- 
edy is  a  motion  to  transfer. 

Same.     Where   no  showing  in   resistance  of   an   application   to  set 

5  aside  an  order  approving  an  administrator's  report  is  made  the 
court  is  justified  in  treating  the  application  as  confessed. 

Appeal  from  Lee  District  Court. — Hon.   Henby  Banks, 

Jr.,  Judge. 

Wednesday,  Octobeb  21,  1908. 

Rehearinq  Denied  Saturday,  December  19,  1908. 

The  opinion  states  the  case. — Affirmed. 
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Felix  T.  Hughes  and  George  B.  Stewart,  for  appellant. 

Herminghausen  &  Herminghausen,  W.  F,  Brown,  E. 
C.  Weber  and  Hamilton  &  Frailey,  for  appellee. 

SnEBWiN",  J. — The  appellant  was  appointed  adminis- 
trator of  the  estate  of  his  deceased  wife,  Lydia  J.  Douglas, 
in  January,  1903.  He  claimed  that  the  estate  was  in- 
debted to  him  in  a  large  sum,  and  in  August,  1903,  he  pro- 
cured the  appointment  of  a  special  administrator  to  pass 
on  his  claim.  His  claim  was  presented  to  the  special  ad- 
ministrator and  allowed.  It  was  thereafter  filed  and  ap- 
proved by  the  court,  the  approval  being  under  date  of 
September  14,  1903.  In  June,  1905,  the  special  adminis- 
trator filed  a  final  report,  stating  that  he  had  performed 
the  duties  for  which  he  had  been  appointed,  and  asked  to 
be  discharged.  T\Tiile  this  report  was  pending,  and  on  the 
21st  of  October,  1905,  the  appellees  appeared  and  filed 
objections  to  the  report  of  the  special  administrator,  and 
an  application  asking  the  court  to  set  aside  the  allowance  of 
the  claim  and  the  order  of  approval.  The  grounds  of  the 
objection  and  application  were  many.  Among  others  fraud 
and  the  statute  of  limitations  were  alleged.  The  matter 
then  seems  to  have  rested  until  in  January,  1907,  when 
the  appellant  filed  a  motion  to  strike  the  application  to  set 
aside  the  allowance  and  approval  of  his  claim,  stating  sev- 
eral grounds  therefor.  In  April,  1907,  the  appellees  filed 
an  amendment  to  their  application  and  objections,  to  which 
the  appellant's  motion  to  strike  was  applied  by  agreement, 
and  thereafter  the  court  overruled  the  motion  to  strike  and 
sustained  the  application  to  set  aside  the  allowance  and 
approval  of  the  claim  of  Delarma  Douglas,  and  he  appeals. 
At  the  time  the  application  in  question  was  filed,  the  claim 
had  not  been  paid,  nor  had  final  settlement  with  the  ad- 
ministrator been  made.  The  appellant's  motion  to  strike 
the  objections  and  application  was  based  on  the  groimds 
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that  they  were  filed  more  than  three  months  after  the  filing 
of  the  report  of  the  special  administrator  allowing  the 
claim,  and  that  the  facts  stated  did  not  show  that  the  special 
administrator  fraudulently  allowed  said  claim  or  any  por- 
tion thereof.  And  they  are  the  points  now  relied  upon  by 
the  appellant  for  a  reversal  of  the  case. 

It  is  said  that  the  order  of  approval  and  allowance 

could  not  be  set  aside  in  a  collateral  proceeding,   though 

the  approval  should  not  have  been  made.     The   force  of 

this  claim  is  not  apparent  however;  for  the 

1.  Special  ADMIN-  ^■*^  ' 

pui^tionto^  application  to  set  aside  the  order  was  a  direct 
Midel^oiiat-  attack  thereon.  It  is  also  contended  that  the 
erai  attack.  application  was  made  too  late ;  that,  upon 
the  filing  of  the  report  allowing  the  claim,  the  duties  of 
the  special  administrator  ceased,  and  he  was  then  dis- 
charged by  operation  of  law.  This  proposition  may  be 
questioned,  we  think,  but  its  determination  is  not  necessary 
to  the  disposition  of  this  appeal,  and  we  shall  give  it  no 
further  consideration. 

Code,  section  3398,  provides  that  mistakes  in  settle- 
ments may  be  corrected  in  the  probate  court  at  any  time  be- 
fore the  final  settlement  with  and  discharge  of  the  adminis- 

2.  Same:  trator,  and  after  that  time  by  equitable  pro- 
correction  ,.  ,         .  ,  1  Ml    • 

of  report.  '  cecdiugs,  ou  showiug  such  grounds  as  will  jus- 
tify the  interference  of  the  court  The  special  administra- 
tor was  appointed  for  the  purpose  only  of  passing  upon  the 
claim  of  the  appellant.  He  had  no  authority  to  pay  the 
same,  nor  had  he  any  funds  for -that  purpose.  If  his  re- 
port was  to  stand,  the  general  administrator  would  still 
have  to  pay  the  claim  and  report  his  action  relative  there- 
to, and,  so  long  as  the  estate  is  unsettled  and  the  adminis- 
trator is  not  discharged,  mistakes  that  have  occurred,  in- 
cluding fraudulent  claims  and  false  charges,  may  be  cor- 
rected. Cowins  V,  Tool,  36  Iowa,  86 ;  Dorris  v.  Miller,  106 
Iowa,  572;  In  re  Estate  of  Sawyer,  124  Iowa,  485;  Tuck- 
er V,  Stewart,  12,1  Iowa,  714. 
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But,  in  addition  to  this,  the  statute  under  considera- 
tion expressly  authorizes  a  correction  by  equitable  proceed- 
ings even   after  final   settlement  and   discharge.     And  it 
can  not  be  doubted  that  the  order  in  ques- 
equitebie  tiou   could  have  been  set  aside  under  such 

proceedings.  ,   .  .  -     ,  .  ^  i  .  i  . 

provision,  if  the  action  was  brought  within 
five  years.  Tucker  v.  Stewart,  supra.  That  parties  having 
an  interest  in  the  estate  may  contest  the  allowance  of  a 
claim  on  the  ground  of  fraud  and  collusion  is  well  settled. 
In  re  Estate  of  Davenport,  85  Iowa,  293. 

It  may  be  true  that  the  application  herein  was  de- 
ficient in  some  respects,  but  the  sufficiency  thereof  should 
have  been  raised  by  demurrer,  instead  of  by  a  motion  to 
4.  Same:  Strike.     Wattels  V.  Minchen,  93  Iowa,  518 ; 

'  forum."'^*'  Irwin  V.  Yeager,  74  Iowa,  177.  So,  also, 
if  a  wrong  forum  is  selected,  the  proper  remedy  is  a  motion 
to  transfer.     Code,  sections  3432,  3437. 

It  is  also  said  that  the  court  was  not  warranted  in 
setting  aside  the  order  on  the  showing  of  facts  made.  But 
the  appellant  made  no  showing  in  resistance 
thereto,  and  in  such  case  the  court  is  justi- 
fied in  treating  the  application  or  petition  as  true.  Van 
Ahen  v.  Welch,  80  Iowa,  114. 

The  appellant's  motion  to  strike  the  appellee's  addi- 
tional abstract  of  four  pages  is  overruled.  The  judgment 
is  affirmed. 


K.  A.  Aga  (Mina  Aoa,  Administratrix,  Substituted  Plain- 
tiff)  V.  L.   Habbach,  Appellant 

Master,  and  Servant:  substitutes:  duty  of  master.  Where  the 
I  engineer  of  a  manufacturing  establishment  employed  a  substi- 
tute during  his  temporary  absence,  with  the  knowledge  and  con- 
sent of  his  employer,  the  employer  was  charged  with  the  same 
duties  toward  the  substitute  as  toward  other  employees,  including 
the  duty  to  furnish  him  a  safe  place  to  work,  and  to  warn  him  of 
dangers  incident  to  the  employment  which  were  not  obvious  or 
known. 
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Same:  negligence:  evidence:  submission  of  issues.    Where  a  ser- 

2  vant  temporarily  employed  as  engineer  was  required  to  trans- 
fer a  light  bulb  from  one  socket  to  another  while  about  his  work, 
and  in  so  (doing  received  an  electric  shock  causing  him  serious 
and  permanent  injury,  and  the  evidence  showed  that  the  insula- 
tion of  the  light  wires  was  defective  and  they  were  liable  to  be- 
come charged  with  a  dangerous  voltage,  which  facts  were  known 
to  the  employer  but  the  danger  was  not  obvious  to  one  not  ac- 
quainted with  the  defects,  submission  of  defendants  negligence 
in  failing  to  furnish  the  employee  a  safe  place  to  work  and  in 
failing  to  warn  him  of  the  danger  was  proper. 

Negligence:  use  of  electricity:  safe  place  to  work:  duty  to  warn. 

3  It  is  the  duty  of  an  employer  to  adopt  every  practicable  pre- 
caution to  protect  workmen  against  dangers  incident  to  the  use 
of  electricity;  and  to  warn  them  of  possible  dangers  not  obvious 
to  those  unacquainted  with  the  dangerous  conditions;  and  these 
rules  apply  not  only  to  defects  actually  known  to  the  employer, 
but  to  such  as  he  should  have  known  in  the  exercise  of  rea- 
sonable care. 

Same.     Although  an  electric  lighting  system  was  installed   for  an 

4  employer  by  a  competent  contractor  the  duty  devolves  upon  him 
to  keep  it  in  repair,  and  if  he  allows  it  to  become  defective  and 
dangerous  he  is  negligent. 

Same:    contributory  negligence.    Where  an  employer's  negligence  is 

5  such  that  without  it  an  injury  would  not  probably  have  re- 
sulted he  is  liable,  although  other  causes  contributed  thereto;  as 
where  the  electric  light  wires  with  which  an  employee  was  con- 
cerned in  the  performance  of  his  duty  were  defective  for  lack 
of  proper  insulation,  the  fact  that  the  transformer  in  charge 
of  the  light  company  was  also  defective  and  thus  contributed 
to  the  employee's  injury  will  not  relieve  the  company  from  lia- 
bility. 

Same:  instructions.     The  instructions  in  the  instant  case  relative 

6  to  plaintiffs  affirmative  duty  to  establish  defendants  negligence, 
and  respecting  defendants  affirmative  defense  of  assumption  of  the 
risk,  are  held  to  be  consistent  and  proper. 

Appeal:  amended  abstract:  motion  to  strike.    An  amended  abstract 

7  filed  two  months  before  submission  of  the  appeal  will  not  be 
stricken  because  not  filed  in  time,  where  the  motion  was  not 
made  until  after  the  appellee  had  prepared  his  argument  based 
in  part  thereon,  and  after  the  record  had  been  certified. 

Appeal  from  Polk  District  Court. — ^Hon.  A.  H.  McVey, 

Judge. 
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Tuesday,    Septembeb   22,    1908. 

Reheabing  Denied  Saturday,  December  19,  1908. 

Action  to  recover  damages  for  personal  injuries  to 
the  plaintiff,  by  whom  the  original  action  was  brought,  and 
for  whom  on  his  death  his  administratrix  has  been  sub- 
stituted; such  injuries  being  alleged  to  have  been  oc- 
casioned by  the  negligence  of  the  defendant,  in  whose  em- 
ploy he  was  at  the  time  of  receiving  such  injuries.  There 
was  a  verdict  for  plaintiff,  and,  from  the  judgment  ren- 
dered  thereon,    defendant   appeals. — Affirmed, 

Ryan,  Ryan  &  Ryan,  for  appellant 

Kelleher  &  O'Connor  and  Carr,  Hewitt,  Parker  de 
Wright,  for  appellee. 

McClain,  J. — The  facts  as  to  the  employment  of  the 
plaintiff  by  the  defendant  are  quite  fully  stated  in  the 
opinion  of  this  court  on  a  former  appeal  in  which  a 
judgment  on  a  directed  verdict  for  defendant  was  reversed. 
See  127  Iowa,  144.  The  numerous  questions  presented 
for  determination  on  this  appeal  by  defendant  from  judg- 
ment on  a  verdict  against  him  may  be  conveniently  dis- 
posed of  by  considering  the  case  with  reference  to  the 
following  questions:  .Was  plaintiff  an  employee  of  the 
defendant  in  such  sense  that  defendant  owed  him  the 
duty  of  furnishing  a  safe  place  to  work,  and  warning  him 
of  dangers  not  obvious?  Was  defendant's  negligence  in 
the  discharge  of  these  duties  the  proximate  cause  of  plain- 
tiff's injuries?  And  did  plaintiff  assume  the  risks  of 
defects  in  the  electric  appliances,  if  any,  by  reason  of 
which  he  received  his  injuries? 

I.  As  to  the  emplovment  of  plaintiff  by  defendant, 
the   evidence   is   substantially   the   same   as   on   the   former 
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trial,  and  little  need  be  added  to  what  was  said  in  the 
Master  and  Opinion  on  the  former  appeal.  As  pointed 
sSutwVduty  ^^^  ^^  th^t  opinion,  plaintiff  was  secured 
of  master.  ^^  ^^^  BoehlcF,  the  engineer  in  charge  of 
the  machinery  in  the  engine  room  of  one  of  defendant's 
buildings,  to  act  as  his  substitute  in  view  of  a  proposed 
temporary  absence,  and  this  employment  was  under  the 
authority  and  with  the  knowledge  of  defendant's  superin- 
tendent having  supervision  of  the  general  operations  of 
the  factory.  The  defendant  was  therefore  charged  with 
knowledge  that  plaintiff  was  entering  into  his  employment 
to  perform  duties  in  the  engine  room,  and  defendant  owed 
to  him  the  same  duty  as  he  owed  to  any  employee  engaged 
for  that  purpose.  Wilson  v.  Sioux  Consolidated  Mining 
Co.,  16  Utah,  392  (52  Pac.  626) ;  White  v.  San  Antonio 
Waterworks  Co.,  9  Tex.  Civ.  App.  466  (29  S.  W.  252). 
This  duty  involved  furnishing  to  plaintiff  a  safe  place  to 
work  and  warning  him  of  any  dangers  incident  to  the 
employment  not  obvious  to  the  employee.  That  plaintiff 
was  not  charged  with  knowledge  of  dangers  which  were 
in  fact  known  to  Boehler,  for  whom  he  was  substituted, 
and  that  duty  to  warn  did  not  rest  upon  Boehler,  but 
upon  the  defendant  acting  through  his  superintendent, 
was  practically  settled  by  what  was  said  in  the  former 
opinion.     Aga  v.  Harbach,  127  Iowa,   144. 

II.  There  can  be  no  serious  controversy  as  to  the 
negligence  of  defendant  in  failing  to  provide  a  safe  place 
to  work.  In  performing  his  duties  about  the  machinery 
2.  Same:  in  his  charge,  plaintiff  was  required  to  use 

negligence:  i  •       t    i  i         j» 

evidence:  an   clcctnc  lifirht  at  each   of   two   places   m 

submission  ^  ^ 

of  issues.  the   room   in  which   he  was  employed.      At 

each  of  these  places  was  a  socket  connected  by  wires  with 
the  incandescent  lighting  system  of  the  building.  But 
only  one  bulb  was  provided,  and  it  was  necessary  for 
plaintiff,  as  it  had  been  the  custom  of  his  predecessor 
Boehler,  to  detach  this  bulb  from  one  socket,  and  attach 
Vol,  140  Ia.— 39 
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it  to  the  other  from  time  to  time  as  he  required  light  at 
these  different  places.  The  brass  portion  of  this  bulb 
was  not  insulated,  and  the  insulation  was  also  worn  off 
from  the  wires  so  that,  when  plaintiff  took  hold  of  the 
bull)  to  detach  it  from  one  socket  to  remove  it  to  another, 
he  was  likely  to  receive  a  slight  electric  shock  from  the 
lighting  current  So  long  as  the  current  was  that  usual 
for  supplying  light  by  means  of  incandescent  bulbs,  there 
was  no  serious  danger  of  injury,  but  the  evidence  tends 
to  show  that,  when  on  one  occasion  plaintiff  attempted  to 
remove  the  bulb  from  the  socket  to  which  it  was  attached, 
a  strong  charge  of  electricity  passed  through  his  body, 
which  so  burned  his  flesh  that  he  was  most  severely  and 
permanently  injured.  As  the  evidence  tends  to  show 
want  of  insulation  on  the  brass  part  of  the  bulb  and  the 
wires,  and,  indeed,  tends  to  show  that  the  whole  wiring 
of  the  room  in  which  plaintiff  was  employed  was  defective 
and  out  of  repair,  and  not  provided  with  rosettes  or  small 
fuses,  there  can  be  no  question  of  the  sufficiency  of  the 
evidence  of  defendant's  negligence  to  take  the  case  to  the 
jury  if  defendant  was  charged  with  knowledge  that  the 
defective  condition  of  these  appliances  was  likely  to  c^use 
injury.  It  may  be  conceded  that,  so  long  as  the  lighting 
wires  were  charged  with  the  usual  voltage  of  not  to  ex* 
ceed  110  volts,  there  was  no  danger  of  serious  injury  re- 
sulting from  defects  in  insulation;  but  defendant  was 
charged  with  knowledge  that  such  electric  lighting  wires 
drawing  electricity  from  a  supply  wire  carrying  an  ex- 
tremely dangerous  current  of  one  thousand  volts,  as  in 
this  case,  may  through  defects  in  the  transformer,  or  in 
other  ways  become  charged  with  a  much  larger  voltage 
than  that  which  it  was  intended  to  carry,  and  reasonable 
care  for  the  safety  of  employees  made  it  the  duty  of  de- 
fendant to  protect  the  employees  by  proper  insulation 
against  such  hazard. 

The    duty    to    adopt    every    practicable    precaution 
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against  the   dangers   incident  to  the  use  of  electricity  is 

too  well  settled  by  decisions  of  the  courts  to  require  an 

extended    citation    of    authorities;    but    see, 

^'  uw^if^eicc-      as   particularly   in   point,   Moran  v.   Corliss 

piice^to  wS'rk:   Steam-Engine   Co.,  21   R   I.   386    (43   Atl. 

duty  to  warn.      ^^^^    ^^    ^     ^     ^     ^^^^  ^     ^^^^^    ^     Dispatch 

Printing  Co.^  62  Minn.  393  (64  N.  W.  1138) ;  Economy 
Light  &  Power  Co.  v.  Hiller,  203  111.  518  (68  N.  E.  72) ; 
Delahunt  v.  United  Telephone  &  Telegraph  Co.,  215  Pa. 
241  (64  Atl.  515,  114  Am.  St.  Eep.  958).  It  is  shown 
by  the  evidence  that  defendant's  superintendent  had  knowl- 
edge that  the  electric  lighting  appliances  in  the  room 
where  plaintiff  was  employed  were  defective,  and  that 
persons  frequently  received  shocks  while  transferring  the 
electric  light  bulb  from  one  socket  to  the  other,  and  it 
was  therefore  the  duty  of  defendant  at  least  to  warn  plain- 
tiff of  the  possible  danger  involved  in  the  operation.  The 
danger  was  one  not  obvious  to  an  employee  unacquainted 
with  the  defects.  Under  these  circumstances  the  duty  to 
warn  was  manifest.  Vohs  v.  Shorthill,  130  Iowa,  638; 
Long  V.  Johnson  County  Telephone  Co.,  134  Iowa,  336; 
Newbury  v.  Oetchel  &  Martin  Lumber  &  Mfg.  Co.,  100 
Iowa,  441. 

It  is  also  plain  that  the  duty  to  provide  a  safe  place 
to  work,   and   that  of  giving  warning  as  to  dangers   not 
obvious,  involved  the  exercise  of  care  on  the  part  of  de- 
fendant for  plaintiff's  safety,  not  only  with 
**    *  reference    to    defects    in    the    appliances    of 

which  defendant  had  actual  knowledge,  but  also  with  ref- 
erence to  such  defects  as  he  should  have  Snown  in  the 
exercise  of  reasonable  care  for  his  employee's  safety.  The 
duty  is  affirmative.  Rice  v.  King  Philip  Mills,  144 
Mass.  229  (11  N.  E.  101,  59  Am.  Eep.  80) ;  Denver,  etc., 
B.  Co.  V.  Smock,  23  Colo.  456  (48  Pac.  681).  It  is  not 
material  as  bearing  on  the  present  inquiry  that  the  elec- 
tric lighting  appliances  were  installed  by  a  competent  con- 
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tractor.  They  may  have  been  sufficient  when  installed, 
but  the  duty  to  keep  them  in  repair  rested  on  defendant, 
and  he  was  negligent  if  they  were  allowed  to  become  out 
of  repair  and  inefficient  Hohoken  Land,  etc.,  Co.  v. 
United  Elec.  Co.,  71  K  J.  Law,  430  (58  Atl.  1082); 
National  Fire  Ins.  Co.  v.  Denver,  etc.,  Elec.  Co.,  16  Colo. 
App.  86  (63  Pac.  949).  In  Martineh  v.  Swift,  122  Iowa, 
611,  it  appeared,  not  only  that  the  connections  were  in- 
stalled by  the  lighting  company,  but  also  that  defendant 
was  without  fault  in  reference  thereto.  The  cases  cited 
for  appellant  relating  to  the  duty  to  take  reasonable  care 
for  the  safety  of  an  employee  after  danger  to  him  by  reason 
of  his  own  negligence  has  become  apparent  have  no  appli- 
cation to  the  present  case.  The  negligence  of  which  plain- 
tiff complains  is  the  original  negligence  of  the  defendant 
in  the  discharge  of  his  primary  duty,  and  not  negligence 
in  discharging  a  duty  subsequently  arising  after  danger 
to  the  employee  by  reason  of  his  own  negligent  acts  has 
become  apparent. 

There  was  evidence  for  defendant  that,  soon  after  the 

accident,  the  transformer  was  found  to  have  been  recently 

burned  out;   and  counsel  for  appellant  insist  that^  under 

the  instructions,  the  jury  should  have  found 

contributory      plaintiff's   injurv  to  have  been   due   to  this 

negligence.  *  i  ,         i    i.        .  .    .  , 

cause,  and  not  to  the  defective  wirmg,  and 
should  have  returned  a  verdict  for  defendant,  or  that 
such  a  verdict  should  have  been  directed  by  the  court 
The  instruction  of  the  court  on  this  question  was  that, 
if  the  injury  was  due  to  defects  in  the  wiring  of  the  build- 
ing, the  defendant  would  be  liable,  even  though  the  negli- 
gence of  some  other  person  might  have  contributed  with 
that  of  defendant  to  bring  about  or  produce  the  injury. 
It  appears  that  the  transformer  was  in  charge  of  the 
electric  light  company  furnishing  electricity  for  the  light- 
ing j){  defendant's  building;  but  it  does  not  follow  that 
the  defective  condition  or  insufficiency  of  the  transformer 
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was  the  proximate  cause  of  the  injury  in  such  sense  as  to 
exclude  liability  of  defendant  for  his  negligence.  As  al- 
ready indicated,  it  was  the  duty  of  defendant  introducing 
a  dangerous  agency  into  his  building  to  take  every  pre- 
caution practicable  against  injury  resulting  therefrom  to 
his  employees,  and  his  negligence  in  furnishing  appliances 
not  properly  insulated  was  the  proximate  cause  of  plain- 
tiffs injury,  even  though  if  the  transformer  had  worked 
properly  and  remained  in  good  condition  these  defective 
appliances  would  not  seriously  have  endangered  plaintiffs 
safety.  Where  the  negligence  of  defendant  is  such  that 
without  it  injury  would  not  probably  have  resulted,  he  is 
liable,  although  other  causes  contributed  to  the  injury. 
Grand  Trunk  Ry.  Co.  v.  Cummings,  106  U.  S.  700  (1 
Sup.  Ct.  493,  27  L.  Ed.  266) ;  Wagner  v.  Portland.  40 
Or.  389  (60  Pac.  985,  67  Pac.  300) ;  Fox  v.  Manchester, 
183  N.  y.  141  (75  N.  E.  1116,  2  L.  R  A.  (K  S.)  474) ; 
Fishburn  v.  Burlington  &  N.  W.  R.  Co.,  127  Iowa,  483. 

The  complaint  that  the  court  did  not  define  "proxi- 
mate cause"  is  without  force.  The  term  is  in  such  general 
use  that  any  intelligent  person  must  have  understood  what 
was  meant.  If,  under  the  circumstances,  further  defini- 
tion was  deemed  important,  some  instruction  on  the  sub- 
ject should  have  been  asked. 

III.     Conceding   that    the    defendant  l)y   his    answer 

raised  an  issue  as  to  assumption  of  risk,  we  find  no  error 

with  reference  to  the  submission  of  that  question  to  the 

g  Same:  J^^J-     I^  ^^^  instructiou  the  court  told  the 

instructions.      ^^^  ^^^^^  ^^  euMe  the  plaintiff  to  recover, 

certain  facts  must  be  established,  and  that,  if  the  jury- 
failed  to  find  a  preponderance  of  the  evidence  in  favor  of 
the  plaintiff  on  each  of  such  propositions,  the  verdict  must 
be  for  the  defendant;  but  in  another  instruction  the  jury 
was  specifically  told  that  if  plaintiff  knew  the  place  was 
unsafe,  .or  could  have  known  of  its  unsafety  by  the  exer- 
cise of  reasonable  caution  and  prudence,  and  without  in- 
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forming  the  defendant  of  the  fact,  continued  to  work  in 
the  place  notwithstanding  such  knowledge,  then  he  assumed 
whatever  risk  there  was  by  reason  of  the  condition  of  the 
place,  and  could  not  recover.  There  was  no  inconsis- 
tency between  these  two  instructions.  One  related  to  plain- 
tiff's affirmative  duty  to  establish  defendant's  liability  to 
plaintiff,  the  other  to  an  affirmative  defense,  which,  if  es- 
tablished, would  relieve  the  defendant  of  liability.  Martin 
V.  Des  Moines  Edison  Light  Co.,  131  Iowa,  724.  The 
question  of  assumption  of  risk  was  submitted  under  ade- 
quate instructions,  and  there  was  sufficient  evidence  to 
justify  the  finding  that  plaintiff  did  not  know,  and  as 
a  reasonably  prudent  man  was  not  bound  to  know,  of  the 
danger  involved  in  the  defective  appliances  with  which 
he  was  required  to  work.  There  was  evidence  that  he  was 
aware  that  a  switch  which  had  been  originally  introduced 
for  the  purpose  of  cutting  off  the  current  from  the  socket 
where  the  injury  occurred  was  no  longer  in  use;  but,  had 
there  been  proper  insulation,  this  would  have  been  im- 
material If  he  acted  under  the  justifiable  belief  that  the 
insulation  was  sufficient  and  the  appliances  otherwise  safe 
he  would  not  necessarily  have  been  bound  to  switch  off 
the  current  before  removing  the  bulb  from  this  socket 

A  motion  to  strike  appellee's  amendment  to  the  ab- 
stract because  not  filed  in  time  is  overruled.     The  amended 
abstract  was  filed  two  months  before  the  time  for  submis- 
appeal-  ^^^^9  ^^^  ^^  motion  to  strike  was  interposed 

S?a?tf*mo*fen    ^^^til   after   appellee   had    prepared   in   part 
to  Btrikc  jj-g  argument  based  upon  such  amended  ab- 

stract    There  was  also  a  certification  of  the  record  before 
any  objection  to  the  amended  abstract  was  interposed.     We 
think   the  motion   was   made   too  late,   and   that,   in   any 
event,  no  prejudice  has  resulted  to  appellant 
The  judgment  is  affirmed. 
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In  Matter  of  the  Estate  of  John  Weaver,  Deceased, 
Frank  Weaver,  Appellee,  v.  George  M.  Lamb,  Ad- 
ministrator et  al..  Appellants. 

Administrators:  next  of  kin.  A  brother  is  not  next  of  kin  within 
the  contemplation  of  the  statute  relating  to  the  administration 
of  estates,  where  a  son  survives  the  deceased;  and  he  cannot 
complain  of  the  appointment  of  an  administrator  nominated  by 
the  son,  in  the  absence  of  a  showing  that  the  interests  of  the 
estate  or  some  beneficiary  require  a  different  appointment. 

Appeal  from  Tama  District  Court. — ^Hon.  J.  M.  Parker, 

Judge. 

Tuesday,  January  12,  1909. 
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Reversed  and  remanded. 

J.   TF.  Larrib  and   WilUtt  &  Willett,  for  appellants. 

Strvble  &  Stiger,  for  appellee. 

Evans,  C.  J. — The  decedent  John  Weaver  died  in- 
testate on  January  10,  1907,  and  his  funeral  occurred 
on  January  11,  1907.  He  left  no  widow  surviving  him. 
lie  left  surviving  him,  however,  one  son,  J.  W.  Weaver, 
of  Oklahoma,  his  only  child.  Substantially  all  of  his  es- 
tate consisted  of  $528  in  money,  which  was  upon  his  per- 
son at  the  time  of  his  death.  He  was  a  resident  of  Tama 
County,  and  died  in  such  county.  On  January  29th  the 
attorney  of  the  son,  J.  W.  Weaver,  acting  in  his  behalf, 
obtained  from  the  district  judge  of  that  county  sitting  in 
chambers  a  formal  order  for  the  appointment  of  George 
M.  Lamb,  a  resident  of  Tama  County,  as  administrator 
of  the  estate,  fixing  the  amount  of  his  .required  bond  at 
$2,000.  Such  order,  together  with  the  proper  bond,  was 
presented  to  the  clerk  and  filed,  and  letters  of  administra- 
tion were  issued  and  delivered  on  January  31st.  Notice 
of  such  appointment  was  published  in  due  form  for  three 
weeks,  on  February  7th,  14th,  and  21st.  On  February 
9th  the  appellee  Frank  Weaver,  a  brother  of  the  deceased, 
filed  his  application  that  he  be  appointed  administrator 
of  the  estate.  On  February  16th,  he  filed  a  petition  ask- 
ing the  removal  of  appellant  George  M.  Lamb,  on  the 
general  ground  that  his  appointment  had  been  obtained  by 
fraud  and  by  imposing  upon  the  court  In  his  applica- 
tion, and  also  in  his  petition,  Frank  Weaver  averred  that 
he  was  a  brother  and  next  to  kin  to  the  deceased,  and 
expressly  averred  that  the  deceased  left  no  widow  nor 
child  surviving  him.  On  March  1st  the  appellee  filed  a 
substituted  petition,  wherein  he  averred  that  the  deceased 
did  leave  surviving  him  a  son,   J.   W.  Weaver,  of  Okla- 
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homa.  He  conceded  that  such  son  would  have  been  en- 
titled to  be  appointed  as  administrator  in  preference  to 
himself  if  he  had  availed  himself  of  his  right  under  the 
statute  within  the  time  provided  therein.  But  he  averred 
that  the  son  had  lost  his  right  to  such  appointment  by  lapse 
of  time,  and  that  he  had  no  right  to  obtain  the  appoint- 
ment of  a  stranger,  and  that  the  appellee  had  the  abso- 
lute right,  under  the  statute,  to  such  appointment  as  "next 
of  kin.''  This  was  the  theory  upon  which  the  case  was 
tried.  No  claim  was  made  upon  the  hearing  that  the 
appellant  Lamb  was  in  any  way  unsuitable,  nor  that  any 
fraud  or  imposition  was  practiced  upon  the  court  in  ob- 
taining his  appointment.  The  appellant  J.  W.  Weaver 
appeared  in  person  to  resist  the  application  of  the  ap- 
pellee, and  to  sustain  the  appointment  of  the  appellant 
Lamb  as  having  been  made  in  his  behalf.  The  case  was 
tried  upon  th^  record  and  upon  an  agreed  statement  of 
facts.  In  such  agreed  statement  no  effort  was  made  to 
show  the  relative  suitability  of  the  contending  parties, 
further  than  that  it  was  made  to  appear  that  the  appellee 
could  neither  read  nor  write,  and  was  seventy-six  years  of 
age.  The  trial  court  reached  the  conclusion  that  the  appellee 
was  entitled  to  the  appointment  as  a  matter  of  statutory 
right,  because  of  the  failure  of  the  son,  J.  W.  Weaver, 
to  obtain  his  own  appointment  The  appointment  of  the 
appellant  Lamb  was  therefore  set  aside,  and  the  appellee 
was  appointed  in  his  stead.  From  this  order  George  M. 
Lamb  and  J.  W.  Weaver  appeal. 

Code,  section  3297,  provides  that,  where  an  executor 
is  not  appointed  by  will,  administration  shall  be  granted: 
(1)  To  the  husband  or  wife  of  the  deceased;  (2)  to  his 
next  of  kin;  (3)  to  his  creditors;  (4)  to  any  other  person 
the  court  may  select  The  argument  in  support  of  the 
action  of  the  court  is,  in  substance,  that  the  brother  of  the 
deceased  was  a  "next  of  kin";  that  although  the  son  was 
a  nearer  kin,  and  his  right  to  administration  had  prefer- 
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ence  over  the  right  of  the  brother,  yet  upon  his  failure  to 
exercise  that  right  within  the  time  provided  by  the  stat- 
ute, he  lost  it,  and  that  the  brother  was  then  entitled  to 
take  his  turn.  This  argument  involves  the  question  of  the 
right  of  a  party  preferred  under  the  statute  to  nominate  a 
stranger  in  his  stead,  and  considerable  of  the  argument  of 
counsel  is  devoted  to  that  question.  We  shall  have  no  oc- 
casion to  go  into  that  question  in  the  determination  of 
this  case.  The  fallacy  which  has  entered  into  the  argu- 
ment supporting  this  proceeding  is  the  assumption  that  a 
brother  of  a  decedent  is  necessarily  a  "next  of  kin."  In 
the  primary  meaning  of  this  term  the  next  of  kin  of  a 
decedent  are  the  persons  nearest  in  degree  of  blood  surviv- 
ing him.  16  Am.  &  Eng.  Ency.  703.  No  relative  can  be 
said  to  be  "nearest"  in  degree  of  blood  if  some  one  else 
be  "nearer."  If  a  decedent  leave  neither  parent  nor  lin- 
eal descendant  surviving  him,  then  surviving  brothers  and 
sisters  would  be  nearest  in  blood,  and  "next  of  kin."  In 
its  practical  use  in  public  statutes  the  term  "next  of  kin" 
has  come  to  mean  ordinarily  those  persons  who  take  the 
personal  estate  of  the  deceased  under  the  statutes  of  dis- 
tribution. Inasmuch  as  the  statutes  of  distribution  vary 
m  different  states,  the  meaning  of  this  term  is  subject  to 
the  same  variation.  Whether  we  adopt  the  primary  mean- 
ing of  the  term  or  its  more  practical  meaning,  as  derived 
from  its  use  in  the  statute,  there  can  be  no  question,  under 
the  law  of  this  State,  but  that  J.  W.  Weaver  was  the  de- 
cedent's only  heir  at  law,  and  his  only  next  of  kin.  The 
brother,  appellee  herein,  was  therefore  not  a  next  of  kin. 
The  statute  quoted  confers  upon  him  no  right  nor  privilege 
whatever  with  reference  to  the  estate  of  the  decedent. 
The  fair  inference  from  the  record  is  that  there  were  no 
known  creditors.  The  son  was  therefore  the  only  person 
interested  in  the  estate  to  any  extent.  The  first  action 
of  the  court  in  appointing  Lamb  upon  the  application  of 
the  son  was  eminently  proper.     In   the   absence  of  some 
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showing  that  the  appointment  was  improper,  or  that  a 
change  was  required  by  the  interests  of  the  estate  as  a 
whole,  or  by  the  interest  or  right  of  some  beneficiary  of 
the  estate,  such  appointment  should  not  have  been  set  aside. 
In  view  of  the  fact  that  J.  W.  Weaver  was  the  only  person 
who  had  any  interest  in  the  estate,  and  that  Frank  Weaver 
was,  in  legal  effect  a  stranger  to  the  estate,  without  inter- 
est therein,  and  without  statutory  right  to  administer,  his 
petition  should  have  been  dismissed  at  his  cost 

The  order  of  the  court  below  is  therefore  reversed, 
and  the  case  will  be  remanded  for  further  action  consis- 
tent with  this  opinion. — Reversed. 


Thomas  Ryan,  Appellee,  v.  Fabley  &  Loetscheb  Manu- 
facturing  Company,   Appellant. 

Master   and  servant:   negligence:   burden   of  proof:   instruction. 

1  While  the  negligence  of  an  employer  may  be  established  by 
showing  his  failure  to  supply  proper  tools  and  appliances,  or  to 
provide  reasonably  sufficient  help  to  accomplish  the  work,  still 
the  burden  is  upon  the  servant  injured  thereby  to  establish  his 
negligence  in  either  respect,  and  an  instruction  which  requires 
the  employer  to  affirmatively  disprove  his  negligence  is  erroneous. 

Negligence  of  fellow  servant:  concurrent  negligence  of  master: 

2  evidence.  Where  the  injury  to  a  servant  is  the  result  of  the 
negligence  of  a  fellow  servant,  there  can  be  no  recovery  against 
the  employer,  unless  he  was  also  negligent  and  his  negligence 
combined  with  that  of  the  fellow  servant  to  produce  the  injury. 
In  the  instant  case  the  evidence  relating  to  the  moving  of  a 
derrick  is  held  to  show  that  plaintiffs  injury  was  not  the  result 
of  the  employers  failure  to  furnish  suitable  appliances  or  rea- 
sonably sufficient  help,  but  rather  to  the  inefficient  handling  of 
the  guy  wires  by  plaintiiTs  fellow  workmen. 

Appeal  from  Dubuque  District  Court. — ^Hon.  M.   0. 
Matthews.  Judfi^. 
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Tuesday,  January  12,  1909. 

Action  at  law  to  recover  damages  on  account  of  per- 
sonal injury.  Verdict  and  judgment  for  plaintiff,  and 
the  defendant  appeals. — Reversed. 

Hurd,  Linehan  dc  Kiesel,  for  appellant 

Matthews  &  Frantzen  and  N.  E.  Utt,  for  appellee. 

Weaver,  J. — The  appellant  was  engaged  in  the  con- 
struction of  a  large  factory  building  in  the  city  of  Du- 
buque, and  the  appellee  was  one  of  its  employees  in  the 
prosecution  of  the  work.  The  framework  of  the  building 
had  been  carried  to  the  third  story,  and  an  opening  or 
space  for  an  elevator  well  had  been  left,  extending  from 
the  basement  up  through  the  several  floors.  Resting  upon 
the  joist  at  the  margin  of  this  hole  on  the  third  floor 
had  been  erected  a  derrick  used  in  hoisting  building  ma- 
terial from  below.  This  derrick  was  somewhere  from 
fifteen  to  eighteen  feet  in  height,  constructed  of  two  up- 
right sticks  set  about  three  and  one-half  feet  apart,  in  a 
horizontal  shoe  or  sill  at  the  bottom,  and  sloped  together 
at  the  top,  where  a  pulley  block  was  attached.  When  sit- 
uated where  it  could  be  so  operated,  a  second  removable 
part  of  two  uprights  and  sill  framed  substantially  as  al- 
ready described  and  called  in  workmen's  parlance  a  "stiff 
leg''  was  made  use  of,  the  complete  frame  forming  a  sort 
of  pyramid,  the  several  upright  timbers  of  which  served 
each  as  a  brace  against  the  others,  and,  as  thus  operated, 
it  ordinarily  required  no  guy  lines  to  stay  or  support  it 
When,  however,  it  was  desired  to  use  it  over  an  opening 
or  hole  too  wide  to  be  spanned  in  this  manner,  the  stiff 
leg  was  removed,  and  the  remainder  of  the  frame  work 
held  in  position  by  guy  lines.  When  so  erected,  it  consti- 
tuted  what   is  known   to  builders   as   a   "shear   derrick," 
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and  appears  to  be  a  common  device  in  carrying  on  such 
work.  Its  weight  is  variously  estimated  at  from  three 
hundred  to  four  hundred  pounds.  The  elevator  hole  in 
this  building  was  some  six  or  seven  feet  in  width  and  the 
derrick  was  rigged  as  a  shear,  standing  on  the  east  side 
of  the  opening  and  leaning  over  it,  so  that  the  block  at  the 
top  would  hang  over  the  center  of  the  well.  To  sustain 
the  framework  in  this  position,  two  guy  ropes  were  stretched 
from  the  top  of  the  derrick,  one  to  the  southeast  and  the 
other  to  the  northeast,  while  a  third  was  stretched  directly 
west  to  steady  the  frame  and  prevent  its  being  thrown  or 
or  drawn  backward  to  the  east  After  being  thus  used  for 
some  time,  it  became  necessary  in  the  progress  of  the  work 
to  move  the  derrick  north  to  another  position  on  the  same 
floor.  The  plaintiff,  with  four  other  employees,  one  of 
whom,  J.  C.  Strain,  appears  to  have  had  immediate  direc- 
tion of  the  work,  undertook  the  removal.  The  joists  of 
this  floor  were  still  uncovered,  'except  by  scattering  boards 
and  pieces  of  timber,  and  the  derrick  had  to  be  dragged 
or  pushed  across  the  joists  to  its  new  position.  One  of  the 
men,  Whalen,  was  stationed  at  the  west  guy  rope.  Strain 
took  the  one  at  the  northeast,  and  a  third  man,  Parks, 
the  one  at  the  southeast,  while  plaintiff  and  the  fifth  man, 
Beacon,  pulled  and  pushed  the  derrick  northward.  The 
men  at  the  lines  unfastened  them,  but  each  kept  a  turn  or 
half  hitch  about  a  joist  or  other  convenient  timber,  pay- 
ing out  or  taking  up  slack  as  was  required  for  the  move- 
ment of  the  derrick.  To  facilitate  the  movement,  the 
frame  was  permitted  to  take  a  more  nearly  perpendicular 
position  than  it  occupied  when  in  use.  When  the  move- 
ment had  progressed  a  distance  variously  estimated  at  from 
fifteen  to  twenty-five  feet^  the  shoe  or  sill  struck  some  ob- 
struction, and,  the  two  men  working  at  that  point  appear- 
ing to  have  difiiculty  in  overcoming  it,  Whalen  dropped  his 
hold  upon  the  west  line,  and  went  to  their  assistance. 
While  so  engaged,  Strain,  and  perhaps  Parks  also,  called 
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out  a  warning,  and  Whalen  was  hurrying  back  to  his  rope, 
when  the  derrick  toppled,  and  fell  to  the  eastward,  and 
plaintiff,  who  was  pushing  or  trying  to  hold  one  of  the 
legs,  was  thrown  into  the  elevator  well,  receiving  serious 
injuries.  The  petition  charges  the  defendant  with  negli- 
gence in  five  separate  respects:  First,  failing  to  furnish 
the  plaintiff  with  a  safe  place  to  work;  second,  failing  to 
furnish  plaintiff  and  his  co-employees  proper*  appliances  for 
the  work  they  were  to  do;  third,  failing  to  properly  secure 
or  fasten  the  derrick  at  the  bottom;  fourth,  failing  to  sup- 
ply a  sufficient  number  of  guy  ropes  for  the  support  of  the 
derrick;  and,  fifth,  failing  to  furnish  a  reasonably  suffi- 
cient number  of  men  for  the  performance  of  the  required 
work.  Of  these  specifications  the  court  withdrew  the  first 
three  from  the  consideration  of  the  jury.  Upon  interroga- 
tories submitted  to  it  by  the  court,  the  jury  found  specially 
that  the  defendant  was  negligent  in  furnishing  an  insuffi- 
cient number  of  guy  ropes  as  well  as  an  insufficient  num- 
ber of  men  for  the  performance  of  the  work,  and  that  the 
dropping  of  the  west  guy  line  by  Whalen  had  nothing  to 
do  with  the  falling  of  the  derrick.  There  was  also  a 
general  verdict  for  plaintiff  for  damages. 

Though    assigning   other    alleged    errors,    counsel    for 

appellant  in  effect  say  that  they  stake  their  case  upon  the 

insufficiency  of  the  evidence  to  sustain  the  verdict  and  upon 

certain  paragraphs  of  the  court's  charge  to 

smvant:  negii-  the  jurv  to  which  exceptions  have  been  pre- 

gence:  burden  t        m.i  /  •         i        • 

of  proof:  served.     The  matter  of  error  m  the  instruo- 

instruction. 

tions  is  simply  pointed  out,  but  not  argued, 
and  we  would  not  stop  to  discuss  it  but  for  the  fact  that 
a  reversal  appears  to  be  necessary  upon  other  grounds,  and 
we  think  it  well  to  suggest  our  views  upon  the  points 
made  to  avoid  misapprehension  with  reference  thereto  in 
the  event  of  another  trial.  The  eleventh  paragraph  of  the 
court's  charge  to  the  jury  is  as  follows:  *'(11)  You  are 
instructed  that  an  employer  is  not  liable  for  injuries  re- 
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suiting  from  the  improper  use  of  safe  appliances  furnished 
to  the  servants,  and,  if  you  believe  from  the  evidence  that 
plaintiff  while  in  the  performance  of  his  duties  in  connec- 
tion with  the  moving  of  the  derrick  in  question  received  the 
injuries  complained  of  in  his  petition  because  of  the  man- 
ner of  the  use  of  the  west  guy  line  of  the  derrick  by  the 
servant,  Edward  Whalen,  in  failing  to  snub  or  secure  said 
west  guy  line,  and  you  further  find  that  three  guy  lines 
were  sufficient  to  make  the  moving  of  said  derrick  reasonr 
ably  safe,  and  you  find  that  five  men  were  sufficient  num- 
ber to  make  the  moving  of  said  derrick  reasonably  safe, 
then  and  under  such  circumstances  your-  verdict  should 
be  in  favor  of  the  defendant/^  The  thought  which  is  ex- 
pressed in  the  lines  which  we  have  italicized  is  repeated 
in  various  forms  in  several  paragraphs  of  the  charge,  and 
we  think  it  open  to  the  objection  which  the  appellant 
makes  thereto.  Its  effect  is  to  make  the  right  of  the  de- 
fendant to  a  verdict  rest  upon  its  ability  to  affirmatively 
establish  the  sufficiency  of  the  guy  lines  and  number  of 
men,  thus  changing  the  burden  of  proof  from  the  plaintiff 
to  the  defendant  It  is  true  that  negligence  may  often  be 
predicated  upon  the  failure  of  an  employer  to  furnish  a 
sufficient  supply  of  proper  tools  and  appliances  or  failure 
to  provide  a  reasonably  sufficient  number  of  men  for  the 
work  which  is  to  be  done,  but  the  burden  is  upon  the  serv- 
ant to  establish  the  negligent  omission,  and  not  upon  the 
employer  to  negative  it 

II.  A  careful  reading  of  the  entire  record  forces  us 
to  the  conclusion  that,  under  the  issues  as  joined  and  sub- 
mitted to  the  jury,  the  evidence  does  not  sustain  the  ver- 
dict. Let  it  be  borne  in  mind  at  the  outset  that  the  ques- 
tion whether  the  appellant  was  chargeable  with  negligence 
respecting  the  plan  adopted  for  doing  this  work  is  not 
raised  by  the  pleadings,  and,  if  brought  into  the  case  at 
all,  it  is  only  in  the  arguments  of  counsel  upon  appeal.  By 
order  of  the  trial  court,  the  allegations  of  negligence  were 
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limited  to  the  alleged  insufficiency  of  the  number  of  guy 
lines  and  of  the  number  of  men  employed  in  the  work, 
and  to  these  allegations,  together  with  the  usual  inquiries 
as  to  assumption  of  risk,  contributory  n^ligence,  and 
negligence  of  fellow  servants,  we  must  confine  our  atten- 
tion. If  the  question  as  to  the  reasonable  sufficiency  of 
the  number  of  men  employed  were  the  single  uncomplicated 
issue,  it  might  not  be  easy  to  state  a  good  ground  for  dis- 
turbing the  jury's  finding  thereon  because  the  appellant's 
expert  witnesses  or  some  of  them  upon  this  feature  of  the 
case  appear  to  agree  'with  those  of  the  appellee  that  when 
working  upon  uncovered  joists,  and  with  one  man  at 
each  guy  rope,  there  should  be  more  than  two  men  to  do 
the  work  of  moving  the  derick.  But  the  question,  as  here 
presented  by  the  record,  is  so  interwoven  with  other  find- 
ings which  we  think  have  no  support  that  we  can  not  re- 
gard it  as  of  controlling  effect  That  Whalen  was  a  fellow 
servant  is  not  questioned. 

It   follows,    of   course,    that,    if   appellee's   injury    is 
chargeable  to  Whalen's  negligence,  there  can  be  no  recov- 
ery unless  it  further  appears  that  the  employer  was  also 
EN  E  OF   ^^g^ig®^^   ^^^  ^^^  it*  negligence  combined 
FELLOW  SER-      y^ii}^  f^^^L^  q^  Whalcu  to  Droduco  the  injury. 

vant:  concur-  '^  <»      */ 

Sf*ma«i!^*"'^  The  jury   do  not  so  find,  but   declare   that 
evidence.  Whalen's   act   had   nothing  to   do   with    the 

falling  of  the  derrick,  a  finding  which  is  opposed  to  the 
testimony  of  every  witness  upon  both  sides  who  was  pres- 
ent at  the  accident  and  has  anything  to  say  upon  this 
phase  of  the  case  upon  the  witness  stand.  Indeed,  the  ad- 
mitted situation  would  seem  to  carry  with  it  an  unmis- 
takable demonstration  that,  with  the  west  guy  line  held  in 
place,  it  would  be  impossible  for  the  derrick  to  fall  east- 
ward, except  by  the  sliding  or  movement  of  the  bottom  of 
the  derrick  westward,  and  of  this  there  ia  no  suggestion  in 
the  record.  In  its  position  before  the  attempt  to  move  it 
northward  was  made,  the  derrick  stood  at  the  east  side  of 
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the  elevator  well  with  its  top  leaning  at  least  three  and 
one-half  feet  to  the  west  to  bring  the  pulley  block  over 
the  center  of  the  opening.  In  that  position,  it  was,  as  we 
have  shown,  upheld  and  kept  from  falling  westward  by 
the  two  guy  lines  extending  northeast  arid  southeast,  while 
the  west  line  served  to  prevent  its  falling  or  being  drawn 
to  the  eastward.  The  brace  or  rather  the  pull  of  these 
three  spreading  lines  each  against  the  others  would,  in 
fact,  prevent  the  derrick  from  falling  in  any  direction. 
When,  for  the  purpose  of  moving  the  derrick,  the  three 
mei)  took  their  several  places  at  the  guy  lines,  untying 
them,  but  retaining  their  holds  by  a  half  hitch  of  each 
line  around  its  anchoring  joist,  Whalen  at  the  west  and 
Parks  at  the  southeast,  paying  out  slack,  "and  Strain  at  the 
northeast  taking  in  slack,  thus  adjusting  their  lines  to  the 
position  of  the  derrick  as  it  was  slowly  moved  northward, 
it  is  clear  that,  so  long  as  these  three  men  properly  per- 
formed their  duty,  it  was  impossible  for  the  derrick  to 
fall  until  at  least  it  had  moved  so  far  north  that  the  guy 
lines  being  still  held  at  the  original  point  of  their  anchor- 
age would  all  draw  from  one  side,  or  so  nearly  so  as  to 
pull  the  frame  work  over.  It  is  the  contention  of  the 
appellee's  counsel  in  argument  that  the  latter  suggestion  is 
the  true  explanation  of  the  accident,  and  that  the  drop- 
ping of  the  rope  by  Whalen  was  therefore  not  a  factor 
in  producing  the  plaintiffs  injury.  Unfortunately  for  this 
theory  it  seems  to  have  been  elaborated  since  the  case  was 
tried  below,  and,  moreover,  we  think  it  is  not  fairly  within 
the  scope  of  either  of  the  two  specifications  of  negligence 
submitted  to  the  jury.  We  may  also  add  that,  while  some 
of  the  estimated  measurements  would  give  color  to  this 
theory  in  argument,  it  is  out  of  harmony  with  the  testi- 
mony of  every  eyewitness  who  speaks  to  that  point  con- 
cerning the  actual  position  of  the  lines  when  the  fall  oc- 
jBurred.  Indeed,  even  if  we  were  to  suppose  that  the  mis- 
take was  made  of  moving  the  derrick  too  far  north  before 
Vol.  140  I  A.— 40 
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moving  the  anchorage  of  the  guy  lines  in  the  same  direc- 
tion, it  still  seems  plain  that,  had  Whalen's  line  been  held 
in  place,  the  derrick  in  falling  would  have  been  pulled 
south  or  southwest,  instead  of  to  the  east,  with  the  probable 
avoidance  of  the  injury  to  appellee.  Thus,  in  any  event, 
it  appears  to  a  moral  certainty  that  the  loosening  of  the 
west  line  did  have  something  to  do  with  the  falling  of  the 
derrick,  and  the  finding  of  the  jury  to  the  contrary  upon 
this  material  proposition  can  not  be  sustained,  and  we 
think  it  must  be  held  to  vitiate  the  general  verdict. 

It  follows  that  a  new  trial  must  be  ordered;  and  the 
judgment  of  the  district  court  is  therefore  reversed. 


H.  K.  Hastings  v.  Bankers  Accident  Insurance  Com- 
pany of  Des  Moines,  Towa,  Appellant    . 

Accident  insurance:  construction  of  policy:  limitation  of  uabil- 
I  ITY.  In  construing  a  contract  eflfect  will  be  given,  if  possible, 
to  all  the  language  used.  Under  this  rule  a  clause  in  a  policy  of 
accident  insurance,  requiring  the  company  to  pay  for  any  injury 
named  in  specified  schedules,  providing  that  indemnity  should  not 
be  paid  for  more  than  one  such  injury  resulting  from  one  acci- 
dent, to  be  in  lieu  of  any  other  indemnity  provided  in  the  clause, 
and  also  providing  indemnity  for  nonfatal  injuries  other  than 
those  described  in  the  schedules;  it  is  held  that  the  limitation 
of  liability  has  reference  to  the  entire  clause  and  not  merely 
to  the  specified  schedules;  so  that  the  insured  cannot  recover 
for  fractured  ribs  under  the  schedules  and  also  for  a  fractured 
sternum  under  the  other  provisions  of  the  clause. 

Same:  complications.    Under  the  terms  of  an  accident  policy  pro- 

2  viding  for  indemnity  for  fractured  ribs  with  complications,  it 
is  held  that  the  record  does  not  disclose  that  a  broken  sternum 
was  a  complication  contemplated. 

Accident  insurance:  waiver  of  claim.    One  holding  an  accident  pol- 

3  icy  does  not  elect  to  claim  indemnity  under  a  particular  schedule, 
by  retaining  a  check  so  drawn  in  settlement  of  injury  there- 
under that  it  cannot  be  cashed  without  signing  a  waiver  of  further 
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claims,  where  he  refuses  to  sign  the  waiver  and  so  notifies  the 
company. 

Appeal  from  Wright  District  Court, — Hon.   C.   G.   Lee, 

Judge. 

Tuesday,  Januaey  12,  1909. 

An  action  at  law  to  recover  on  a  policy  of  accident  in- 
surance issued  to  the  plaintiff  by  the  defendant,  a  mutual 
accident  insurance  company  organized  and  doing  business 
under  the  laws  of  this  State.  The  case  was  tried  to  the 
court  and  a  judgment  was  rendered  for  the  plaintiff, 
from  which  the  defendant  appeals. — Modified  and  affirmed, 

N.  T.  Chiemsey  and  Chus.  Hutchinson,  for  appellant. 

McOrath  &  Archerd,  for  appellee. 

Shekwin,  J. — ^The  plaintiff  alleged  in  his  petition 
that  an  accident  occurred  whereby  two  of  his  ribs  were 
broken  and  his  sternum  fractured.  The  policy  on  which 
the  plaintiff  seeks  to  recover  provides  as  follows  in  the 
ninth  clause  or  paragraph  thereof: 

(9)  After  due  notice  and  satisfactory  proof  that  the 
insured  during  the  continuation  of  this  contract  has  sus- 
tained any  or  either  of  the  accidental  injuries  named  in 
the  schedules  1  and  2,  then  the  company  will  pay  to  him 
the  amount  indicated  by  the  figures  set  opposite  such  in- 
jury, provided  always  that  the  indemnity  shall  not  be 
payable  for  more  than  one  such  injury  the  result  of  any 
one  accident,  and  shall  be  in  lieu  of  any  other  indemnity 
provided  in  this  clause.  Said  company  also  agrees  to  pay 
in  case  of  nonfatal  injuries  other  than  those  described  in 
the  above-mentioned  schedule,  and  the  provisions  of  this 
contract,  and  during  the  continuation  of  the  same,  the  sum 
of  $2.5.00  per  week  for  loss  of  time,  not  exceeding  fifty- 
two  consecutive  weeks,  resulting  from  bodily  injury  effect- 
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ed  through  means  as  aforesaid,  which  shall,  independently 
of  all  other  causes,  immediately,  wholly  and  continually 
disable  him  from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation  as  stated  in  his  applica- 
tion. The  company  will  also  pay  indemnity  for  partial 
loss  of  time  by  reason  of  a  material,  but  not  total,  dis- 
ability, or  an  injury  not  resulting  in  total  disability  im- 
mediately after  the  accident,  and  for  such  partial  disabil- 
ity indemnity  shall  accrue  at  one-fourth  the  amount  allowed 
herein  for  total  disability,  not  exceeding  sixteen  consecu- 
tive weeks.  Indemnity  may  accrue  for  partial  disability 
succeeding  total  disability,  but  the  combined  period  of 
both  shall  not  exceed  fifty-two  consecutive  weeks. 

In  schedule  1,  referred  to  in  the  foregoing  clause,  it 
is  provided  that  an  indemnity  of  $100  shall  be  paid  for 
the  breaking  of  "two  or  more  ribs,  with  complications.^ 
The  plaintiff  asked  to  recover  the  $100  provided  for  in 
schedule  1,  and  for  the  total  and  partial  disability  pro- 
vided for  in  paragraph  9.  The  trial  court  held  that  the 
plaintiff  was  not  entitled  to  recover  the  $100  provided  for 
in  schedule  1,  but  that  he  was  entitled  to  recover  for  total 
disability  of  some  seven  weeks,  and  for  a  partial  disability 
of  about  forty-four  weeks. 

The  appellant  contends  that  the  plaintiff  was  not  en- 
titled to  recover  any  other  or  different  amount  than  that 
provided  in  the  policy  to  be  paid  in  the  event  of  a  frac- 
ture of  two  or  more  ribs  with  complications, 

X.  Accident  ih-  . 

surance:  j^j|(J  tiiai;  the  court  erred  in  rulins:  that  plain- 

con  stmction  ^  ■» 

HmStion  of     *^^  ^^^  entitled   to  elect  whether  he  would 
lUbUity.  accept  the  amount  of  the  indemnity  payable 

on  account  of  the  fracture  of  the  ribs,  or  whether  he  would 
take  the  amount  of  indemnity  payable  on  account  of  total 
and  partial  disability.  The  appellant  also  contends  that 
there  was  error  in  allowing  the  plaintiff  to  recover  for 
more  than  sixteen  weeks  of  partial  disability.  The  ap- 
pellant also  contends  that  the  court  erred  in  holding  that 
the  appellee  had  not  elected  to  accept  the  indemnity  pro- 
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vided  in  schedule  1  for  the  fracture  of  two  ribs  with  com- 
plications. It  is  the  appellee's  contention  that  he  was  en- 
titled to  recover  under  the  schedule  for  the  broken  ribs  and 
under  clause  9  for  total  and  partial  disability.  The  first 
sentence  of  clause  9  provides  for  the  payment  of  indem- 
nity for  either  of  the  accidental  injuries  named  in  sche- 
dules 1  and  2,  "provided  always  that  the  indemnity  shall 
not  be  payable  for  more  than  one  such  injury  the  result 
of  any  one  accident,  and  shall  be  in  lieu  of  any  other  in- 
demnity provided  in  this  clause.''  The  appellant  says  that 
the  last  part  of  the  sentence  relates  to  the  indemnity  men- 
tioned in  the  entire  clause  or  paragraph,  while  the  appellee 
urges  that  it  relates  only  to  the  indemnity  fixed  in  the 
two  schedules.  We  think  there  can  be  no  very  serious 
doubt  as  to  the  meaning  of  the  language  under  considera- 
tion. The  stipulation  is  that  indemnity  shall  not  be  paid 
for  more  than  one  of  the  scheduled  injuries  if  the  result 
of  any  one  accident,  and  it  is  there  said  that  the  indemnity 
so  paid  shall  be  in  lieu  of  any  other  indemnity  provided 
in  "this  clause."  If  appellee's  claim  as  to  the  application 
of  this  language  were  to  be  sustained,  it  would  render  its 
meaning  entirely  without  force  or  effect  because  of  the 
previous  provision  against  double  payment  under  the  sche- 
dules. It  is  a  familiar  rule  of  construction  that  force  and 
effect  must  be  given  to  all  language  used,  if  possible,  and, 
unless  we  wholly  ignore  such  rule,  it  is  impossible  to  say 
that  "the  indemnity  provided  in  this  clause  related  only 
to  the  indemnity  specified  in  the  two  schedules,  1  and  2. 
The  provision  was  in  our  judgment  clearly  intended  to  ap- 
ply to  the  entire  clause  or  paragraph  9,  and  it  is  only  by 
so  applying  it  that  it  can  be  given  effect;  and,  if  this  con- 
clusion be  correct,  it  follows  that  the  plaintiff  was  not  en- 
titled to  recover  under  the  schedule  for  the  fracture  of 
his  ribs  and  under  the  subsequent  provisions  of  the  clause 
for  his  broken  sternum. 

By  the  later  provisions  of  the  clause  or  paragraph  the 
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defendant  agreed  to  indemnify  the  plaintiff  for  nonfatal 
injuries  other  than  those  described  in  the  schedules  by 
a.  Same:  P^J^^S   Certain    sums   for   total   and   partial 

•  compiications.  ^jigability ;  and,  unless  the  injury  to  the 
plaintiff's  sternum  was  one  of  the  complications  attendant 
upon  the  fracture  of  the  ribs,  he  was  and  is  entitled  to 
recover  therefor.  There  is  nothing  in  the  record  which 
would  justify  a  holding  that  the  broken  sternum  is  one 
of  the  complications  contemplated  by  the  contract. 

Nor  does  the  record  show  *that  tiie  plaintiff  elected 
to  recover  under  the  schedule.  The  facts  are  that,  in  re- 
sponse to  his  notification  of  injury,  the  defendant  sent 
3.  Accident  in-  ^™  *  Certified  chcck  of  $100  drawn  in  such 
t"ww  of  iorm  that  it  could  not  be  cashed  until  he 
*^"°'  had  signed  a  waiver  of  all  further  liability 

on  the  part  of  the  defendant  This  waiver  he  refused 
to  sign,  and  he  notified  the  defendant  that  he  would  not 
waive  the  claim  that  he  is  now  making.  It  is  true  that  he 
did  not  return  the  check,  but  his  act  in  keeping  it  did 
not  prejudice  or  mislead  the  defendant^  for  it  was  at  all 
times  fully  advised  of  his  position  in  the  matter. 

Under  the  plain  terms  of  clause  9,  the  plaintiff  was 
only  entitled  to  recover  on  account  of  partial  disability  for 
a  period  of  sixteen  weeks,  and  the  court  erred  in  not  so 
holding 

The  judgment  must  be  modified  in  this  respect,  and, 
with  such  modifications,  it  is  aflBlrmed. — Modified  and 
affirmed. 


Maey  Olson,  Appellee,  v.  Ben  Rice,  Appellant 

Seduction:  previous  chaste  character.     An  unmarried  woman  may 

I     recover  damages  for  seduction  although  not  of  previous  chaste 

character:  and  where  she  does  not  put  her  previous  character  in 

issue  refusal  to  instruct  that  a  verdict  should  be  returned   for 

defendant  upon   a  finding  that  she  is  not  a  woman  of  chaste 

haracter  is  proper. 
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Seduction:  corroboration  :  instruction.    The  statutory  rule  requiring 

2  corroborating  evidence  ih  cases  of  seduction  applies  only  to  a 
criminal  prosecution  and  not  to  a  civil  action  for  damages;  and 
error  of  the  court  in  failing  to  state  the  rule  as  strictly  as  might 
be  required  in  a  criminal  prosecution,  is  not  a  matter  of  which 
the  defendant  in  a  civil  action   for  damages  can  complain. 

Seduction:  damages:  loss  of  character.    In  a  seduction  action  for 

3  damages  where  the  plaintiff's  previous  chaste  character  is  not 
put  in  issue  by  the  pleadings,  nor  submitted  to  the  jury,  although 
evidence  on  that  issue  is  received  without  objection,  an  instruc- 
tion permitting  the  jury  to  consider  loss  of  character  in  deter- 
mining plaintiff's  damages  is  erroneous. 

Evidence:  impeachment  of  witness.     Although  the  testimony  of  a 

4  witness  who  has  been  impeached  may  be  corroborated  by  other 
unimpeached  witnesses,  still  the  testimony  of  the  impeached  wit- 
ness is  not  as  a  matter  of  law  to  be  taken  as  true. 

Appeal  from  Cedar  District  Court. — ^Hon.  B.  H.  Milleb, 

Judge. 

Tuesday,  Januaby  12,  1909. 

Action  for  damages  for  alleged  seduction.  Verdict 
and  judgment  for  the  plaintiff  for  $3,500.  Defendant  ap- 
peals.— Reversed. 

W.  N.  Treichler  and  France  &  Rowell,  for  appellant. 

Wright,  Leech  &  Wright,  for  appellee. 

Evans,  0.  J. — The  plaintiff  alleged  her  seduction  by 
the  defendant.  She  averred  that  she  was  an  unmarried 
woman,  but  did  not  aver  that  she  was  of  previous  chaste 
character.  The  answer  was  a  general  denial.  Notwith- 
standing the  want  of  averment  in  the  petition  as  to  pre- 
vious chaste  character,  considerable  testimony  found  its 
way  into  the  record  on  that  question.  It  may  be  said, 
also,  that  there  was  much  testimony  tending  to  show  want 
of  chastity  on  the  part  of  the  plaintiff  at  and  previous  to 
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the  time  of  the  alleged  seduction.  At  the  close  of  the 
evidence  the  defendant  asked  the  court  to  instruct  the 
jury  that,  if  it  should  find  that  at  the  time  of  the  allied 
seduction,  or  previous  thereto,  the  plaintiflF  was  not  a 
woman  of  chaste  character,  then  she  can  not  recover.  Sub- 
stantially the  same  request  was  made  in  instructions  num- 
bered 3  and  4.  The  court  refused  to  give  either  instruc- 
tion. Of  this  refusal  the  defendant  now  complains.  He 
also  contends  that  the  petition  failed  to  state  a  cause  of 
action,  because  of  its  failure  to  allege  previous  chaste 
character. 

This  contention  can  not  be  sustained;  nor  was  there 
any  error  in  the  refusal  of  the  court  to  give  the  instruction 
asked  for.     In  this   State  an  unmarried  woman  may  re- 
cover damages  for  her  own  seduction,  even 
*»  previous  chaste  though  shc  be  uot  of  a  previous  chaste  char- 

character* 

acter.  Smith  v,  Milbumj  17  Iowa,  30.  Pre-. 
vious  chaste  character  is  therefore  not  a  necessary  element 
of  her  case  as  a  matter  of  law.  If  she  was  not  of  previous 
chaste  character,  such  fact  would  affect  the  amount  of  her 
damage,  and  eliminate  elements  which  would  otherwise 
enter  into  the  measure  of  damage.  For  instance,  she  would 
not  be  entitled  to  recover  for  "loss  of  character."  Smith 
V.  Milhum,  supra.  In  presenting  her  petition  in  this  case 
the  plaintiff  elected  not  to  put  her  character  in  issue  on 
that  question.  She  was  within  her  rights  in  so  doing. 
The  court,  therefore,  rightfully  refused  to  instruct  the 
jury  as  requested  by  the  defendant  in  that  regard. 

II.  In  instruction  No.  5  the  court  instructed  the 
jury  that  the  plaintiff  could  not  recover  upon  her  own 
testimony  unless  it  be  corroborated.    It  instructed  the  jury, 

also,  that  such  corroboration  might  be  made 
corroboration:    by  circumstautial  evidence,  and  enumerated, 

instruction. 

m  a  general  way,  the  circumstances  which 
might  be  considered  for  the  purpose  of  corroboration.  The 
appellant   complains   of   this    instruction,    and    urges   that 
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there  was  no  sufficient  corroboration,  and  that  a  verdict 
should  have  been  directed  for  the  defendant  for  want  of 
corroboration.  The  rule  requiring  corroborating  evidence 
in  proof  of  seduction  is  statutory.  It  applies  only  to 
criminal  prosecutions.  It  has  no  application  to  a  civil 
case.  State  v.  McOlothlen,  66  Iowa,  544.  The  defendant 
was  entitled  to  no  instruction  on  the  subject  of  corrobora- 
tion. He  asked  for  such  instruction,  although  not  in  the 
form  in  which  it  was  given.  The  instruction  as  given, 
laid  a  greater  burden  upon  the  plaintiil  than  the  law  im- 
posed upon  her.  Therefore,  even  though  it  failed  to  state 
the  rule  as  strictly  as  might  be  required  in  a  criminal 
prosecution,  it  was  in  no  sense  prejudicial  to  the  defend- 
ant. 

III.     In  instruction  No.  10  the  court  enumerated  the 
elements   of   damage   which    the   jury   should    consider,   of 
which  "loss  of  character"  was  one.     The  defendant  com- 
plains   of    the    instruction    in    this    respect. 

3.  Seduction:  t         ^i  .  ^       ,i         .•      ,         .• 

damages:  loss     In    this     rcspcct    the    instructiou    was    er- 

of  character.  ^        .  /»       ^  ^  ^  i 

roneous.  in  view  of  the  fact  that  the 
question  of  the  previous  chaste  character  of  the  plaintiil 
was  fully  gone  into  in  the  testimony,  without  objection 
from  either  party,  we  have  considered  much  whether  we 
should  not  treat  the  case  as  having  been  tried  on  the 
theory  that  the  petition  contained  an  averment  of  previous 
chaste  character.  But  the  instructions  of  the  court  as  a 
whole  foreclose  us  from  so  doing.  In  the  fourth  instruc- 
tion the  court  instructed  the  jury  that  the  law  presumes 
the  plaintiil  to  have  been  of  previous  chaste  character,  and 
that  the  burden  is  upon  the  defendant  to  show  otherwise. 
The  jury,  however,  was  not  directed  to  pass  upon  the  ques- 
tion for  any  purpose;  nor  was  it  instructed  to  disregard 
the  question.  The  jury  might  imply  that  it  was  expected 
to  pass  upon  it.  But  it  received  no  other  instruction  on 
that  question.  The  rule  of  measure  of  damages  was  stated 
without  any  reference   to  such  question.     Indeed  the   in- 


634  Olson  v.  Rice.  [140  Iowa 

stnictions  wholly  fail  to  state  to  the  jury  what  were  the 
necessary  elements  of  plaintiffs  ease.  They  did  not  de- 
fine what  constitutes  a  seduction,  nor  what  constitutes  an 
unchaste  character.  The  issues  were  stated  substantially 
in  the  language  of  the  pleadings.  Just  what  was  incum- 
bent upon  the  plaintiff  to  prove  in  order  to  maintain  her 
case  is  not  stated  at  all,  nor  referred  to  in  any  way,  ex- 
cept in  the  first  sentence  of  instruction  No.  6,  on  the  sub- 
ject of  preponderance  of  evidence,  which  is  as  follows: 
"The  burden  is  upon  the  plaintiff  to  prove,  by  a  prepon- 
derance of  evidence,  the  facts  upon  which  her  action  is 
based."  In  view  of  the  fact,  therefore,  that  the  ques- 
tion of  plaintiff's  previous  chaste  character  was  not  put  in 
issue  by  the  petition,  nor  submitted  to  the  jury  by  any 
instruction,  we  must  treat  the  case  as  one  wherein  the 
plaintiff  is  permitted  to  recover  regardless  of  her  previous 
character.  In  the  form  in  which  the  case  was  submitted 
to  the  jury  the  plaintiff  was  allowed  to  recover  for  "loss 
of  character,"  even  though  she  was  of  previous  unchaste 
character.     As  already  indicated,  this  was  error. 

IV.  In  view  of  the  fact  that  there  must  be  a  reversal 
of  the  case  for  the  error  pointed  out  in  the  foregoing  di- 
vision of  this  opinion,  we  deem  it  proper  to  call  attention 
4.  Evidence:  to  a  palpable  crror  apparently  overlooked  by 
iT^tuics^"  appellant's  counsel.  Testimony  was  intro- 
duced, on  the  part  of  the  defendant,  impeaching  the  gen- 
eral moral  character  of  the  plaintiff  and  some  of  her  wit- 
nesses. In  dealing  with  this  subject  in  instruction  No, 
7  the  court  stated:  "And  you  are  further  instructed  that, 
although  a  witness  may  be  impeached,  yet  if  her  testimony 
is  corroborated  by  a  witness,  or  witnesses,  who  is  not  im- 
peached, then  such  testimony  should  be  taken  by  you  as 
being  true."  In  dealing  with  the  same  subject  in  instruc- 
tion No.  9  the  court  further  stated:  "And  you  are  further 
instructed  that,  if  a  witness,  although  impeached,  is  cor- 
roborated by  an  unimpeached  wita^ss,  or  witnesses,  that  the 
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impeachment  then  has  failed."  We  know  no  nile  of  evi- 
dence which  justifies  such  statement.  We  do  not  ordi- 
narily take  notice  of  errors  not  pointed  out  and  argued 
by  appellant.  We  depart  from  our  rule  in  this  instance 
lest  the  same  error  find  its  way  into  the  record  in  a  future 
trial,  and  be  presented  to  us  on  a  future  appeal  in  the 
same  case. 

Other  questions  have  been  argued  by  appellant's  coun- 
sel, but  they  are  of  such  a  nature  that  they  are  not  likely 
to  arise  upon  another  trial. 

The  labors  of  the  court  have  been  much  increased  in 
this  case  because  of  a  failure  of  appellee  to  file  an  argu- 
ment. The  magnitude  of  this  case  would  have  warranted 
some  effort,  on  the  part  of  counsel  for  appellee,  to  aid  the 
court  in  its  investigation  of  the  questions  presented  by 
the  appellant 

Because  of  the  error  first  pointed  out,  the  judgment 
below  must  be  reversed. 


Jamison  &  Smyth,  Appellees,  v.  C.  H.  Banok  et  al., 

Appellants. 

Attorney's  lien:  discharge.    The  release  of  an  attorneys  lien  may 

1  be  accomplished  by  simply  filing  a  bond  as  provided  in  Code  sec- 
tion 322,  and  thereafter  the  client  has  full  control  of  the  judg- 
ment and  the  fund  in  the  hands  of  the  clerk  applicable  to  its 
satisfaction. 

Same:  action  to  enforce  lien:  forum.    Where  the  client  procures 

2  the  release  of  an  attorneys  lien,  by  filing  the  statutory  bond  be- 
fore answering  in  an  equitable  action  to  enforce  the  lien,  the 
attorneys  claim  for  services  then  becomes  an  ordinary  demand 
at  law  and  is  triable  as  such. 

Same:  jury  trial:  waiver  of  right.    Where  an  equitable  action  is 

3  brought  to  enforce  an  attorney's  lien,  and  the  same  has  been 
converted  into  an  ordinary  demand  at  law  by  the  filing  of 
a  statutory  bond,  the  right  to  a  jury  trial  which  was  demanded 
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before  answer  in  the  equitable  action  was  not  waived  by  sub- 
sequently  filing  an  answer  therein   and   going  to  trial. 

Appeal  from  Linn  District  Court, — ^Hon.  W.  N.  Tbiech- 

LEE,   Judge. 

Tuesday,  Januaby  12,  1909. 

The  opinion  states  the  facts. — Reversed. 

U.  C.  Blake  and  Redmond  &  Stewart,  for  appellants. 

8.  K.  Tracy,  for  appellee. 

Weaveb,  J. — The  plaintiffs,  who  constitute  a  firm 
of  practicing  lawyers,  having  acted  as  attorneys  for  the 
defendant  Ranck  in  certain  litigation  between  him  and 
the  city  of  Cedar  Rapids,  and  having  recovered  a  judg- 
ment in  his  favor  for  damages,  filed  a  lien  thereon  to  se- 
cure the  payment  of  an  alleged  balance  due  them  for  serv- 
ices so  rendered.  To  collect  the  alleged  balance  due  for 
such  services  and  enforce  said  lien,  plaintiffs  instituted 
this  action  in  equity,  naming  as  defendant  both  Ranck  and 
the  city  of  Cedar  Rapids.  The  city  appeared  to  the  action, 
admitted  its  indebtedness  to  Ranck,  and,  having  deposited 
with  the  clerk  city  warrants  to  the  amount  of  the  sum  so 
due,  asked  to  be  dismissed.  The  defendant  Ranck  also 
appeared,  and,  before  answering,  filed  his  bond  with  ap- 
proved sureties  to  release  the  attorney's  lien  in  substantial 
accordance  with  the  provisions  of  Code,  section  322,  and 
thereupon  moved  for  an  order  directing  the  release  and 
delivery  to  him  of  the  city  warrants  deposited  with  the 
clerk,  and  further  moved  that  the  action  be  transferred  to 
the  law  calendar,  and  tried  as  a  law  action.  The  motion 
for  the  release  of  the  warrants  was  sustained  in  part  only; 
the  clerk  being  directed  to  retain  a  sufficient  amount  there- 
of to  secure  the  plaintiffs'  claim,  and  the  motion  to  trans- 
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fer  to  the  law  calendar  was  overruled,  on  both  of  which 
rulings  the  defendant  assigns  error.  Thereafter  the  de- 
fendant answered,  taking  issue  upon  the  plaintiffs'  claim 
and  pleading  a  discharge  of  the  lien  by  the  filing  of  the 
bond  as  aforesaid.  Issue  being  thus  joined,  the  defendant 
demanded  trial  thereof  by  a  jury,  which  was  refused,  and 
trial  proceeded  to  the  court  in  equity.  Upon  the  evidence 
offered,  the  court  found  for  plaintiffs  in  the  sum  of 
$522.15,  and  awarded  special  execution  for  the  sale  of  the 
impounded  warrants  to  satisfy  such  judgment.  The  de- 
fendant Ranck  appeals.  As  we  are  clear  that  the  judg- 
ment below  must  be  reversed  upon  questions  of  practice, 
we  shall  not  discuss  the  merits  of  plaintiffs'  claim  or  the 
sufficiency  of  the  evidence  to  sustain  a  finding  in  their 
favor. 

I.     The  bond  having  been  given  as  provided  by  stat- 
ute, and  its  sufficiency  and  regularity  not  having  been  de- 
nied, it  operated  as  a  matter  of  law  to  release  the  attor- 
neys' lien,   and   the   defendant   was   entitled 
likh:  to   a   delivery   of  said   warrants   which   had 

been  deposited  with  the  clerk.  The  statute 
above  cited  provides  that  any  person  interested  may  re- 
lease an  attorney's  lien  by  executing  a  bond  in  a  sum 
double  the  amount  claimed,  payable  to  the  attorney,  with 
security  to  be  approved  by  the  clerk,  conditioned  to  pay 
any  amount  finally  found  due  the  attorney  for  his  services, 
which  amount  may  be  ascertained  by  suit  on  the  bond. 
The  language  is  very  explicit  that  the  giving  of  such  a 
bond  shall  release  the  lien,  and  the  court  may  not  properly 
deny  or  limit  its  effect  to  that  end.  We  "infer  from  the 
record  that  the  trial  court  was  influenced  to  said  ruling 
by  an  erroneous  construction  placed  upon  another  provision 
of  the  same  section,  reading  as  follows:  "Such  lien  will 
be  released  unless  the  attorney  within  ten  days  after  de- 
mand therefor  files  with  the  clerk  a  full  and  complete  bill 
of   particulars   of   the   services   and    amount   claimed   for 
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each  item,  or  written  contract  with  the  party  for  whom 
the  services  were  rendered."  From  this  it  is  argued  that 
the  defendant,  in  order  to  release  the  lien,  must  not  only 
file  the  said  bond,  but  must  also  demand  of  the  said  plain- 
tiflFs  a  bill  of  particulars,  and  that  plaintiffs  may  then 
prevent  a  release  by  complying  with  that  demand  within 
ten  days.  But  this  involves  a  forced,  not  to  say  unrea- 
sonable, interpretation  of  the  statute.  The  latter  provision 
quoted  is  not  a  limitation  or  condition  placed  upon  the 
right  to  release  the  lien  by  giving  a  bond,  but  is  nothing 
more  or  less  than  the  statement  of  another  method  by 
which  a  release  of  the  lien  under  the  conditions  there 
stated  may  be  obtained  without  a  bond,  or  perhaps  it  may 
more  correctly  be  said  it  provides  certain  conditions  under 
which  the  attorney  by  failing  to  comply  with  a  reasonable 
and  proper  demand  will  lose  the  lien  which  the  law  has 
provided  for  his  benefit.  The  provision  for  a  release  by 
bond  is  a  most  reasonable  one.  The  lien  given  the  attor- 
ney by  law  has  but  one  purpose — the  securing  to  him  of 
the  ultimate  payment  of  the  balance  due  from  his  client — 
and,  when  a  good  and  sufficient  bond  has  been  given  for 
such  payment,  it  would  be  most  unjust  and  oppressive  to 
permit  the  attorney  to  keep  his  hold  upon  the  subject  of 
the  lien.  The  appellants'  motion  for  a  release  of  the  city 
warrants  and  for  an  order  upon  the  clerk  for  their  sur- 
render to  him  should  have  been  sustained. 

II.     We  are  likewise  of  the  opinion  that  the  filing 

of  the  bond  before  answer  operating  as  we  have  already 

held  to  release  the  lien  as  a  matter  of  law,  the  plaintiffs' 

claim    thenceforth    became    an    ordinary    de- 

to  enforce        maud  at  law  for  a  recovery  of  compensation 

Hen:  forum. 

for  their  services,  unaccompanied  by  any 
fact,  circumstance,  or  condition  calling  for  the  exercise  of 
the  court's  equity  powers.  Under  such  circumstances,  we 
hold  it  the  right  of  the  defendant  who  tenders  a  simple 
issue  at  law  upon  such  a  claim  to  have  the  same  tried  to 
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a  jury.  It  is  safe  to  say  that  ordinarily,  at  leasts  a  de- 
fendant in  an  action  of  this  kind  can  have  no  other  purpose 
in  giving  a  bond  for  the  release  of  an  attorney's  lien  except 
to  secure  to  himself  a  right  of  trial  to  jury  unburdened 
and  unhampered  by  equitable  issues,  and,  if  such  security 
be  given  before  answer  and  before  any  issue  has  been 
joined  for  trial  in  equity,  we  think  his  demand  for  a  jury 
is  timely,  and  should  be  complied  with.  It  may  well  be 
that,  where  an  equitable  issue  is  once  joined,  the  act  of 
neither  party  in  eliminating  the  equitable  features  of  the 
controversy  will  entitle  him  to  a  change  to  the  law  forum 
as  a  matter  of  right  Crissman  v.  McDuff,  114  Iowa, 
83.  But  where,  before  such  issue  is  made,  the  plaintiffs 
action  has  been  converted  into  a  mere  money  demand,  and 
the  issue  made  thereon  is  solely  one  of  fact,  there  can  be 
no  reason  or  sound  principle  for  depriving  either  party 
of  the  right  to  have  it  tried  at  law. 

There  is  no  merit  in  the  appellee's  claim  that  defend- 
ant waived  the  error  in  this  ruling  by  filing  his  answer, 
and  going  to  trial  in  equity.  The  demand  for  a  jury 
trial  was  made  both  before  and  after  the 
^  tiShwahw  answer  was  filed.  Appellant  was  not  re- 
quired to  stake  the  fate  of  his  defense  upon 
the  ruling  complained  of,  and,  having  made  his  exception 
a  matter  of  record,  it  was  his  right  to  proceed  and  make 
the  best  defense  possible  in  the  forum  into  which  he  was 
unwillingly  forced  without  waiving  his  exception  to  the 
erroneous  ruling.  We  find  no  holding  of  this  court  to  the 
contrary,  and  to  so  decide  would  establish  an  undesirable 
precedent 

For  the  reasons  stated,  tHis  cause  must  be  remanded 
for  further  proceedings  in  harmony  with  the  views  here 
expressed. — Reversed. 
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State  of   Iowa  v.   Fbed  Rohn,   Appellant 

Rape:    sufficiency  of  indictment.    An  indictment  is  not  rendered  in- 

1  sufficient  by  the  use  of  another  word  in  charging  a  crime  than 
that  found  in  the  statute,  where  the  substituted  word  is  the  equiv- 
alent in  meaning  or  of  a  broader  signification;  as  in  charging 
an  assault  upon  a  female  the  use  of  the  word  "violently"  is  held 
the  equivalent  of  "forcibly"  or  "by  force;"  especially  where  the 
indictment  further  charged  that  defendant  did  ravish  prosecu- 
trix against  her  will. 

Continuance:  time  to  prepare  case:  prejudice.    An  application  for 

2  continuance  on  the  ground  that  counsel  had  not  had  time  to  pre- 
pare for  trial  was  rightfully  refused,  where  it  appeared  that 
counsel  has  acted  for  defendant  since  his  arrest  about  two  weeks 
previous,  and  for  his  confederates  since  the  date  of  the  offense, 
although  not  appointed  by  the  court  until  two  days  before  making 
the  application :  nor  should  a  continuance  be  granted  on  the  ground 
of  prejudice  where  it  was  not  shown  that  the  feeling  was  against 
the  defendant  personally  and  such  as  would  likely  be  obviated 
by  delay. 

Change  of  venue:  public  prejudice.    A  defendant  accused  of  crime 

3  is  not  entitled  to  a  change  of  venue  on  the  ground  of  public 
prejudice,  where  there  is  no  showing  that  the  feeling  is  directed 
against  him  personally  so  that  he  cannot  have  a  fair  trial,  but 
the  indications  are  that  public  sentiment  condemns  the  crime 
charged  rather  than  the  individual  and  demands  a  vindication 
of  the  law. 

Jurors:  disqualification.     A  juror  is  not  disqualified  from  having 

4  read  or  heard  newspaper  accounts  of  an  alleged  crime,  if  he  has 
not  formed  an  unqualitied  opinion,  but  appears  to  be  fair  minded, 
free  from  prejudice  and  able  and  willing  to  render  an  impartial 
verdict. 

Rulings  of  trial  court:  presumption.    In  the  absence  of  any  showing 

5  to  the  contrary,  save  in  argument,  the  rulings  of  the  trial  court 
are  presumed  to  have  been  correct. 

Examination  of  witness:  prejudicial  remarks  of  counsel.     The 

6  statement  of  counsel  addressed  to  the  court  during  the  examination 
of  prosecutrix,  a  deaf  mute,  in  a  prosecution  for  rape,  that  coun- 
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sel  were  advised  that  she  could  not  answer  questions  invoiving 
any  reasoning  was  improper,  but  as  that  fact  was  disclosed  by 
her  subsequent  examination  the  remark  was  not  prejudicial. 

Examination  of  witnesses.     An  objection  to  an  inquiry  on  redirect 

7  examination  which  merely  calls  for  an  explanation  of  matters 
developed  on  cross  examination  may  properly  be  overruled,  and 
if  an  unexpected  answer  is  given  which  is  objectionable  a  motion 
to  strike  it  should  be  made,  otherwise  the  objection  is  waived. 

Same.    Where  the  evident  purpose  of  a  cross  examination  is  to  cast 

8  suspicion  upon  the  testimony  of  prosecutrix  in  a  pros'ecution  for 
rape,  because  of  a  failure  to  produce  her  garments  in  court,  it  is 
proper  on  redirect  to  show  that  their  loss  was  attrlbutible  to  an 
act  of  defendant. 

Same:  opinion  evidence.    On  a  prosecution  for  rape  where  neither 

9  party  claimed  the  prosecutrix  was  insane  or  an  imbecile,  and  a  wit- 
ness testified  that  she  received  a  letter  from  her  with  well  con- 
nected sentences  and  accurate  spelling,  it  was  propr  to  exclude 
the  opinion  of  the  witness  as  to  whether  she  was  intelligent, 
the  jury  being  qualified  to  determine  that  question. 

Evidence:  order  of  admission.     Although  the  state  should  observe 

10  the  rule  of  introducing  all  its  evidence  in  chief  before  that  of 
the  defense  is  offered,  still  this  is  a  matter  largely  in  the  discretion 
of  the  trial  court;  and  if  no  prejudice  results  from  the  admission 
on  rebuttal  of  evidence  properly  a  part  of  the  States  main  case 
a  reversal  will  not  be  ordered  on  that  account. 

Rape:  complaints:  evidence.     Although  the  answers  of  a  witness 

11  to  proper  questions  regarding  complaints  made  by  prosecutrix 
were  more  in  detail  than  is  permissible,  still  the  defendant  cannot 
complain  where  he  did  not  request  the  court  to  strike  such  por- 
tions of  the  answers  as  were  objectionable. 

Appeal  from  Jones  District  Court. — Hon.  Milo  R  Smith, 

Judge. 

Tuesday,  January  12,  1909. 

The    defendant    was   convicted   of   having   committed 
rape,   and   appeals. — Affirmed. 

Welch  &  Welch,  for  appellant. 
Vol.    140  Ia.— 41 
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E.  W.  Byers,  Attorney  Gteneral,  and  Chas.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

Ladd,  J. — ^The  female  alleged  to  have  been  outraged 
was  a  deaf  mute,  some  thirty-two  years  of  age,  who  resided 
with  a  brother  several  miles  from  Montieello.  She  walked 
to  that  place  August  25,  1907,  and,  according  to  her  story, 
met  defendant  Rohn,  a  stranger  to  her,  on  the  street.  He 
proposed  intercourse,  the  meaning  of  which  was  not  com- 
prehended by  her,  and  the  two  walked  along  the  street 
until  reaching  Hogan's  place,  where  defendant  helped  her 
to  the  loft  of  the  bam.  He  then  threw  her  on  a  platform 
and  effected  his  purpose,  notwithstanding  such  resistance 
as  she  could  make,  and  after  the  act,  called  George  Ho- 
gan  and  William  Haussler,  each  of  whom  also  had  inter- 
course with  her.  Some  hours  later  Hogan  overtook  her 
on  the  way  home  and  again  compelled  her  to  submit  to 
his  lust.  Hogan  and  Haussler  were  arrested  the  same  day, 
but  Rohn  escaped,  and  was  not  taken  in  custody  until 
September  14,  1907.  An  indictment  was  returned  on  the 
28th  of  that  month,  in  which  the  State  charged  that,  on 
or  about  August  25,  1907,  defendant,  "in  and  upon  one 
Emma  Farhni,  feloniously  and  violently  did  make  an 
assault,  and  her,  the  said  Emma  Farhni,  then  and  there 
violently  and  against  her  will  feloniously  did  ravish  and 
carnally  know." 

Appellant  contends  this  language  is  not  equivalent 
to  saying  that  the  act  was  by  force,  and  relies  on  State 
V,  Blake,  39  Me.  322,  where  the  Supreme  Court  of  Maine 
I.  Rape:  suffi-  sccms  to  havc  thought  that  the  word  "vio- 
Ld^rtmcnt  lently^'  did  not  convey  the  idea  of  force  with 
the  technical  accuracy  exacted  by  the  statute  of  that  State. 
But  the  weight  of  authority  is  to  the  effect  that  the  use 
of  the  word  "violently"  in  the  indictment  was  equivalent  to 
that  of  "forcibly"  or  "by  force,"  and  that  the  instnmient 
sufficiently  charged  the  crime.     State  v.  Williams,  32  La, 
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Ann.  337  (36  Am.  Rep.  272);  State  v.  Daly,  16  Ore. 
240  (18*Pac.  357);  Walling  v.  State,  7  Tex.  App.  625; 
Com.  V.  Fogerty,  74  Mass.  489  (69  Am.  Dec.  264).  Even 
were  this  not  so,  it  alleges  that  defendant  did  ravish 
prosecutrix  against  her  will;  and,  according  to  the  two 
decisions  last  cited,  this,  as  the  word  "ravish"  imports  the 
employment  of  force,  sufficiently  charged  the  crime.  Pos- 
sibly the  meaning  of  "violently"  is  a  little  more  extensive 
than  that  of  "forcibly"  or  "by  force,"  but  the.  rule  seems 
to  be  settled  that,  "where  there  is  a  change  in  phraseology, 
and  a  word  not  in  a  statute  is  substituted  in  the  indict- 
ment for  one  that  is,  and  the  word  thus  substituted  is 
equivalent  to  the  word  used  in  the  statute,  or  is  of  more 
extended  signification  than  it,  and  includes  it,  the  indict- 
ment is  sufficient"  1  Wharton's  Crim.  Law,  section  376; 
State  V.  Wells,  31  Conn.  210.  The  exception  to  the  in- 
dictment is  not  well  taken. 

11.  A  motion  for  continuance  was  filed  October  2, 
1907,  based  on  want  of  time  on  the  part  of  counsel  to 
prepare  for  the  defense  and  the  feeling  prevailing  in  the 
a.  coHTiKUAHci:  community.  W.  M.  Welch  had  been  ap- 
^wwo prepare  p^jj^^.^^  j^y  ^^q  court  to  defend  September 
preju  ice.  30th,  but  he  had  acted  as  attorney  for  de- 
fendant since  his  arrest  September  14th,  and  for  his 
confederates  since  the  date  of  the  alleged  offense.  In  these 
circumstances  the  court  rightly  held  counsel  not  entitled 
to  delay  for  preparation,  even  though  his  other  engage- 
ments in  court  may  have  been  numerous.  Nor  was  the 
feeling  in  the  community  such  as  was  likely  to  be  ob- 
viated by  delay.  Postponement  of  the  trial  could  not  be 
expected  to  obviate  the  condemnation  which  like  transac- 
tions merit  from  mankind.  All  that  could  be  rightly  de- 
manded by  defendant  was  that  feeling  be  not  so  directed 
against  the  accused  personally  as  to  prevent  a  fair  and 
impartial    determination    with    respect    to    his    individual 
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guilt  or  innocence.  There  was  no  error  in  overruling  the 
motion. 

III.  On  October  9,  1907,  the  defendant  applied  for 
a  change  of  venue  owing  to  the  alleged  prejudice  of  the 
people  of  the  county,  and  supported  the  same  by  affidavits 

of  some  eighty  citizens  besides  those  of  de- 
vbhuk:  pub-      fendant    and    his    attorney.      On    the    other 

lie  prejudice.  , 

hand,  the  Staters  resistance  was  sustained 
by  the  affidavits  of  two  hundred  and  fifty  citizens.  At- 
tached to  the  motion  were  numerous  excerpts  from  local 
and  other  papers  reciting  the  circumstances  as  charged 
by  the  State,  with  substantial  accuracy,  and  denouncing 
the  offense  and  its  perpetrators  in  severest  terms.  But 
there  is  nothing  in  the  record  to  indicate  feeling  against 
the  accused  personally.  Doubtless  comparatively  few  peo- 
ple of  the  county  knew'  him,  and  the  sentiment  lai^ly 
was  directed  against  the  crime  alleged,  and  in  demand  for 
the  vindication  of  the  law.  The  showing  falls  far  short 
of  indicating  a  state  of  excitement  and  prejudice  in  the 
county  which  would  prevent  a  fair  and  impartial  trial. 
See  State  v,  Hoffman,  134  Iowa,  587;  State  v.  Icenbice, 
126  Iowa,  16. 

IV.  Exceptions  were  taken  to  overruling  challenges 
for  cause  several  jurors.  Their  answers  on  voir  dire 
did  not  disclose  unqualified  opinions  as  to  the  guilt  or 
4^  Jurors-  dis-       iunoccncc   of   the   accuscd,   but   were   condi- 

<,«..ifi.;.uo„.      tj^„^^  ^„  tijg  newspaper  accounts  being  true. 

Should  a  juror  be  excused  because  of  having  read  these, 
the  public  would  be  deprived  of  the  advantage  of  having 
its  most  intelligent  citizens  in  such  service.  A  person  is 
qualified  if,  notwithstanding  any  impressions  he  may 
have  received  from  reading  or  hearing,  he  appears  to  be 
fair-minded  and  free  from  prejudice,  and  able  and  willing 
to  render  an  impartial  verdict  State  v.  ^oung,  104  Iowa, 
730;  State  v.  Crofford,  121  Iowa,  395;  State  v.  Brown, 
130  Iowa,  57;  State  v.  Ralston,  139  Iowa,  44;  State  v^ 
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Munchrath,  78   Iowa,   273.     The  challenges  were  rightly 
overruled. 

V.  After  testifying  to  reaching  the  loft  prosecutrix 
was  asked  what  the  accused  did  to  her.  Objection  that  this 
assumed  he  did  something  was  overruled,  the  court  stating 

that,  as  counsel  for  defendant  had  admitted 
^'  TRiAi.  court:     in  his  opening  statement   to   the   jury   that 

presumption.  •  •»      «/ 

something  took  place,  the  only  question  was 
the  character  of  it.  Appellant  insists  that  the  court  was 
mistaken,  and  that  its  remark  was  prejiidiciaL  In  the  ab- 
sence of  any  showing  to  the  contrary,  rulings  of  the  trial 
court  are  presumed  to  have  been  correct;  and,  as  the 
statement  is  uncontradicted  save  in  argument,  this  pre- 
sumption must  prevail. 

VI.  Prosecutrix,  after  saying  that  she  tried  to  get 
away,  but  defendant  held  her,  was  asked,  "Why  didn't 
you  get  away?"     Thereupon  counsel  assisting  the  county 

attorney  remarked,   apparently  to  the  court, 

6.  Examination       ..^  i    •      j    i.  xi.    i.    'i. 

OF  witness:      "it  was  explained  to  us  that  it  was  impos- 

prejudicial  .1  i        <•  i  • 

remarks  of       sible  for  this  mute  to  answer  any  question 

counsel.  ^  ^  ^  . 

that  required  reasoning  in  her  mind  as  to 
why  or  wherefore  of  anything."  Defendant  objected  to 
this  statement,  and  also  to  the  question  as  calling  for  the 
conclusion  of  the  witness  She  answered,  "I  tried  to  get 
away,  but  couldn't"  "Q.  Did  he  hold  both  of  your 
arms?  A.  Both  my  arms."  The  statement  of  the  at- 
torney was  improper.  He  was  not  a  witness,  and  what  he 
said,  if  material,  was  matter  of  proof.  It  will  be  noted, 
however,  that  counsel  does  not  assert  the  inability  of  the 
witness  to  reason,  but  apparently  addressed  the  court  as  to 
advice  received  in  explanation  of  the  character  of  the  ques- 
tions being  propounded.  This  did  no  more  than  direct 
attention  to  an  alleged  peculiarity  of  the  witness;  and,  in 
view  of  the  circumstances,  and  her  subsequent  examination 
at  great  length,  we  are  satisfied  no  prejudice  resulted. 

VII.  On  cross-examination  of  prosecutrix    defendant 
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brought  out  the  fact  that  several  hours  after  the  occurrence 
in  the  bam,  and  while  she  was  going  along  the  road  toward 
7.  Examination  homc,  Hogan  ovcrtook  and  stoppcd  her;  that 
OF  WITNESS.  Brown  came  out  with  a  rig  and,  though  she 
started  to  run,  took  her,  and  also  Hogan,  back  to  town; 
placed  him  in  jail  and  her  in  a  house  near  by.  On  re- 
direct examination  she  was  asked  why  she  stopped  on  the 
road  where  Brown  found  her.  The  objection,  as  incom- 
petent, was  rightly  overruled.  The  inquiry  apparently 
called  for  no  more  than  an  explanation  of  what  had  been 
brought  out  in  cross-examination.  She  answered,  however, 
that  when  going  along  the  road  Hdgan  caught  up  with  her, 
threw  her  down,  and  had  intercourse  with  her.  Sudi  an 
answer  could  not  well  have  been  anticipated  by  the  court 
in  ruling  on  the  question,  and,  if  objectionable,  the  de- 
fendant should  have  moved  for  its  exclusion.  As  no  such 
motion  was  made,  he  can  not  now  complain. 

VIII.  The  prosecutrix  on  being  called  for  further 
cross-examination  testified  that  she  replaced  her  drawers 
before  leaving  the  barn,  and  had  them  on  when  she  started 

home,  but  did  not  know  where  they  were. 

Upon  redirect  examination  she  was  asked  if 
anyone  took  them  off  after  leaving  the  bam,  and,  having 
answered  that  Hogan  did,  she  was  asked  at  what  place. 
This  was  objected  to  as  not  connected  with  the  transaction, 
and  the  objection  overruled.  The  design  of  the  cross- 
examination  manifestly  was  to  cast  suspicion  on  the  fail- 
ure to  produce  the  garment,  and  it  was  proper  to  allow 
the  explanation   as   to  their  loss  at  the   roadside. 

IX.  The  defendant  called  three  witnesses  for  the 
purpose,  as  now  claimed,  of. showing  the  degree  of  intelli- 
gence possessed  by  the  prosecutrix.     The  first  was  asked 

several  questions  as  to  what  the  latter  had 
9'  l^d'i;,?^"^^"*    said    or   written    to   her    about    the   last   of 

July  or  first  of  August  preceding  the  act 
complained  of.     There  was  no  intimation  of  the  nature  of 
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the  communication,  and  on  objection  the  evidence  was 
properly  excluded.  In  pursuance  of  a  suggestion  of  the 
court  she  did  testify  that  what  prosecutrix  wrote  was  in- 
telligent, with  sentences  well  constructed  and  spelling  ac- 
curate. The  witness  was  then  asked  whether  in  her  opin- 
ion the  prosecutrix  was  intelligent.  To  this  an  objection 
of  the  State  was  sustained.  It  is  manifest  that  the  jury 
was  as  well  qualified  as  the  witness  to  say  what  degree  of 
intelligence  these  matters  indicated.  Neither  party  claimed 
she  was  insane  nor  an  imbecile,  and  opinion  evidence  was 
not  admissible  under  the  circumstances  shown. 

X.  Three  witnesses  were  permitted  to  testify  in  re- 
buttal to  the  appearance  of  prosecutrix  several  hours  after 
the  act  charged,  and  of  her  complaint.     This  properly  was 

evidence    in    chief,    but    some    discretion  .is 
'order  of  *        lodged   iu   the  trial  court;   and,   unless  this 

admission.  °  .     .  . 

has  been  abused  m  permitting  the  introduc- 
tion of  the  evidence  out  of  order,  to  the  defendant's  preju- 
dice, the  judgment  should  not  be  disturbed.  State  v.  Rob- 
bins,  109  Iowa,  650;  State  v.  Yetzer,  97  Iowa,  423; 
McDonald  v.  Moore,  65  Iowa,  171;  Hubbell  v.  Ream,  31 
Iowa,  289;  Hess  v.  Wilcox,  58  Iowa,  380.  Defendant 
was  not  deprived  of  the  opportunity  to  meet  this  additional 
evidence;  and,  though  in  the  absence  of  reasonable  ex- 
cuse the  State  should  be  held  to  the  rule  requiring  it  to 
introduce  all  its  evidence  in  chief  before  that  in  behalf 
of  the  defense  is  offered,  it  can  not  be  said  from  the  tecord 
that  the  court's  discretion  was  abused  to  defendant's  preju- 
dice. 

XI.  Appellant  objected  to  the  testimony  of  Mrs. 
Beasch  as  not  being  confined  to  the  fact  of  complaint  of 
prosecutrix,   but   as  giving  the   details.      Of  necessity  the 

communication   by  a  mute  to  a  person   un- 
*  complaints:        familiar     with     dactylology     was     somewhat 

eridience.  .  -  i  i  i  -i 

imperfect,  and  though  the  recital  of 
the    circumstances    were    somewhat   more    in    detail    than 
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permissible,  the  answers  were  to  proper  questions,  and 
the  court  was  not  requested  to  strike  any  portion  of  the 
answers  if  improper.  In  this  state  of  the  record  there  is 
no  ground  for  complaint. 

XII.  Some  other  rulings  on  the  admissibility  of 
evidence  are  criticised,  but  these  are  so  manifestly  cor- 
rect that  discussion  is  unnecessary.  If  Lee  was  not  be- 
fore the  grand  jury,  the  record  fails  to  so  show,  and  the 
ruling  on  objection  on  that  ground  must  be  presumed  to 
have  been  correct.  The  fifth  paragraph  of  the  charge  in 
connection  with  the  fourth  and  sixth  correctly  stated  the 
law. 

The  judgment  is  affirmed. 


T.  F.  Wait,  Adm'r  et  al.  v.  Mystic  Workers  of  The 
World,  Appellant. 

Mutual   insurance:   assessments:   default:   burden   op  proof.     A 

1  member  of  a  mutual  benefit  association   is  not  in  arrears   for. 
failure  to  pay  an  assessment  so  long  as  it  holds  an  unapplied 
advance  assessment;   and   the   burden   of   establishing  an   appli- 
cation of  the  advance  assessment  is  on  the  association. 

Appeal:  questions  not  raised  below.    It  is  too  late  to  raise  an  ob- 

2  jection  to  the  form  of  an  action  or  the  forum  for  the  first  time 
on  appeal. 

Pleadings:  interest  of  parties.    The  allegation  that  certain  named 

3  persons  were  the  only  heirs  of  a  deceased  member  of  a  benefit 
society,  though  somewhat  indefinite,  was  sufficient  to  show  their 
interest  in  a  suit  on  the  certificate,  in  the  absence  of  any  objec- 
tion to  the  pleading  in  the  trial  court 

Appeal  from  Jones  District  Court. — Hon.  F.  0.  Ellison, 

Judge. 

Tuesday,  January  12,  1909. 
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Action  in  equity  to  recover  on  a  benefit  certificate 
issued  to  Fannie  B.  Pearson.  There  was  a  judgment  for 
the  plaintiffs,  from  which  the  defendant  appeals. — Af- 
firmed. 

Bertrand  Lichteriberger  and  Remley  <&  Bemley,  for 
appellant. 

Herrich,  Cash  &  Rhinehart,  for  appellees. 

Shebwin,  J. — ^The  appellant  is  a  fraternal  insurance 
association,  and  Fannie  B.  Pearson  became  a  member  there- 
of on  the  5th  day  of  October,  1898,  at  which  time  a  bene- 
fit certificate  was  issued  to  her  for  the  sum  of  $1,000, 
payable  upon  her  death  to  her  husband,  William  B.  Pear- 
son, or,  in  the  event  of  his  death  before  her  own,  said 
sum  was  payable  to  her  child  or  children  or  legal  heirs. 
William  B.  Pearson,  the  husband  and  beneficiary  named 
in  the  certificate,  died  in  October,  1906,  and  Fannie  B. 
Pearson  died  on  the  5th  day  of  November,  1906.  Her 
contract  with  the  defendant  at  the  time  of  her  death  re- 
quired a  monthly  payment  of  fifty-five  cents  as  an  assess- 
ment to  meet  death  losses,  and  the  farther  sum  of  ten 
cents  for  local  lodge  dues.  These  monthly  payments  were 
due  before  the  end  of  the  month,  and  a  failure  to  pay  the 
same  within  the  time  specified  suspended  the  member 
without  any  action  on  the  part  of  the  defendant;  such  sus- 
pension becoming  effective  with  the  close  of  the  month. 

All  of  the  assessments  and  monthly  payments  due 
from  Mrs.  Pearson,  except  the  assessment  or  payment  for 
October,  1906,  were  paid.  It  is  admitted  that  this  pay- 
ment was  not  made,  but  the  appellees  plead- 
ance:  assess-     cd  and  coutcud  that,  when  Mrs.  Pearson  be- 

ments:  default: 

burden  of         camc   SL  member  of  the  order,   she  was  re- 
proof. ^  ^  ' 

quired  to  and  did  pay  one  advance  assess- 
ment, and  that,  in  tho  absence  of  any  showing  that  such 
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assessment  had  been  used  by  the  defendant  for  her  benefit 
or  for  the  payment  of  any  assessment  due  from  her,  it 
should  be  applied  in  payment  of  the  October,  1906,  assess- 
ment At  the  time  Mrs,  Pearson  became  a  member  of  the 
order,  its  by-laws  required  the  deposit  of  "one  benefit  asr 
sessment  in  advance  with  the  lodge  secretary."  It  is  prac- 
tically admitted  that  this  deposit  was  made  as  required; 
but,  if  there  were  no  such  admission,  the  record  furnishes 
conclusive  evidence  that  such  was  the  fact  Subsequent 
by-laws  required  every  benefit  member,  when  admitted,  to 
deposit  one  benefit  payment  It  being  shown  that  an  ad- 
vance benefit  assessment  was  in  fact  paid  by  Mrs.  Pearson, 
the  burden  rests  upon  the  defendant  to  show  that  it  had 
been  used  for  her  benefit  before  the  October,  1906,  assess- 
ment became  due,  and  this  it  has  wholly  failed  to  do. 
Arrison  v.  Mystic  Toilers,  129  Iowa,  303;  Rambouseh  v. 
Mystic  Toilers,  133  Iowa,  375;  Sleight  v.  Mystic  Toilers, 
133  Iowa,  379;  Trotter  v.  Legion  of  Honor,  132  Iowa, 
513. 

The  appellant  claims  that,  because  its  secretary  tes- 
tified that  all  benefit  payments  were  numbered  from  1  to 
94,  it  must  necessarily  follow  that  the  advance  assessment 
paid  by  Mrs.  Pearson  was  used.  The  trouble  with  this 
contention  is  that  the  defendant  gave  Mrs.  Pearson  a 
receipt  for  the  assessment  that  does  not  number  the  same. 
The  record  also  tends  strongly  to  show  that  only  the  assess- 
ments regularly  made  were  numbered,  and  that  no  advance 
assessments  were  included  therein. 

The  appellant  says  this  action  should  have  been  at 
law,  instead  of  in  equity;  but  no  objection  was  made  to 
3.  Appial:  its  form  or  to  the  forum  in  the  court  below, 

?aScd*beiow.  and  it  is  now  too  late  to  raise  the  point 
McVey  v.  Manatt,  80  Iowa,  132;  In  re  Assignment  of 
Knapp,  101  Iowa,  488. 

In  an.  amendment  to  the  petition  and  in  a  reply,  the 
plaintiffs    undertook    to    allege    that    T.    F.    Wait,    Ethel 
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Wait,  and  Pearl  Wait  were  the  only  heirs  of  Fannie  B. 

Pearson,   and   the   appellant  says  that  their 

interest  of        interest   in   this   action   was   not   sufficiently 

parties.  , 

pleaded  or  proven.  The  allegation  of  the 
petition  was  not  denied,  and,  while  the  pleading  is  some- 
what indefinite,  we  still  think  it  sufficient,  in  the  absence 
of  any  attack  thereon  in  the  trial  court. 

Other  matters  discussed  by  counsel  are  unimportant 
in  view  of  our  conclusion  on  the  main  point  involved  and 
discussed. 

The  judgment  of  the  trial  court  is  right,  and  there 
must  be  an  affirmance. — Affirmed. 


H.  F.  OuBiE  V.  Maey  C.  Wright  et  al.,  C.  W.  Elson, 
Receiver,  Appellant. 

Mortgages:  priority  of  liens  :  fraud.    A  creditor  may  without  fraud 

1  take  a  mortgage  on  his  debtors  property,  although  knowing  the 
debtor  to  be  in  financial  difficulty,  and  the  burden  of  proving 
fraud  is  upon  the  party  who  assails  its  validity. 

Same:  mechanics  lien  :  judgment.    The  parties  to  a  mortgage  given 

2  prior  to  a  judgment  foreclosing  a  mechanics  lien  upon  the  pre- 
mises are  not  bound  by  the  judgment  unless  made  parties  to  the 
foreclosure;  and  a  purchaser  of  the  premises  on  execution  sale 
under  the  judgment  takes  title  subject  to  the  mortgage,  unless 
the  title  relates  back  to  the  time  of  filing  the  statement  for  the 
lien. 

tSame:  foreclosure:  sale  of  several  parcels  in  gross.    A  mechanics 

3  lien  holder  wishing  to  preserve  his  liens  on  separate  tracts  of 
land  so  that  a  judgment  of  foreclosure  will  relate  back  to  the 
time  of  filing  the  statements  therefor,  should  proceed  to  a  sep- 
arate foreclosure  and  sale  in  each  case,  for  by  electing  to  fore- 
close and  sell  both  in  one  action  taking  a  general  judgment  for 
the  amount  due  on  both,  the  judgment  becomes  a  lien  on  both 
parcels  only  from  its  date,  and  a  mortgage  upon  the  property  taken 
prior  thereto  will  have  precedence. 
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Appeal  from  Wayne  District  Court. — ^Hon.  BL  M. 
TowNEB,  Judge. 

Tuesday,  January  12.  1909. 

Action  to  foreclose  two  mortgages  on  separate  par- 
cels of  real  property  given  by  G.  Taylor  Wright,  now  de- 
ceased, and  his  wife,  Mary  C.  Wright,  one  of  the  defend- 
ants in  this  action,  to  secure  the  payment  of  their  joint 
promissory  note  for  $1,000,  with  interest,  payable  to  one 
Engle,  plaintiffs  assignor;  it  being  alleged  that  the  sum 
of  $768.05  is  due  thereon.  The  other  defendants  are  the 
heirs  of  Wright,  deceased,  and  one  Elson,  as  receiver  of 
the  Bank  of  Linnville,  who,  after  the  execution  of  the 
mortgages  in  question,  recovered  a  judgment  against  said 
Wright  for  an  indebtedness  to  the  bank,  and  afterward 
acquired  title  to  the  property  covered  by  the  second  mort- 
gage at  an  execution  sale  under  a  judgment  recovered  by 
one  Petty  against  said  Wright  on  foreclosure  of  a  mechanic's 
lien.  Elson,  who  alone  made  defense  in  the  present  action, 
denied  that  there  was  anything  due  on  the  note  secured  by 
these  two  mortgages,  and  alleged  that  the  second  mortgage 
was  fraudulently  given  and  accepted  for  the  purpose  of 
defeating  the  judgment  recovered  by  him  in  behalf  of  the 
bank.  For  reasons  not  fully  appearing  in  the  record,  and 
which  need  not  here  be  considered,  the  court  held  that 
the  first  mortgage  had  been  extinguished,  and  denied  plain- 
tiff any  relief  with  reference  to  the  property  covered  by 
it;  but  a  decree  of  foreclosure  was  granted  on  the  second 
mortgage  for  the  satisfaction  of  a  judgment  of  $263.17 
rendered  against  all  the  defendants  except  Elson,  and 
the  receiver's  title  under  his  sheriff's  deed  acquired  in  pur- 
suance of  the  mechanic's  lien  foreclosure  suit  brought 
by  Petty  was  adjudged  to  be  junior  and  inferior  to  plain- 
tiffs second  mortgage.  From  this  decree,  the  receiver  ap- 
peals.— Affirmed. 
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Freeland  &  Carter,  for  appellant 

MileB  &  Steele,  for  appellee. 

MoClain,   J. — I.     On   the   issue   as  to  whether   the 

mortgage  was  fraudulent  as  against  appellant,  the  evidence 

sustains  the  finding  of  the  lower  court,  which  held  against 

appellant's  contention.     It  is  true   that  the 

I.  Mort(;ages:  ,    i        i  j  •        . 

priority  of  mortgage  was  executed  only  one  day  prior  to 
the  rendition  of  judgment  against  G.  Tay- 
lor Wright  in  an  action  pending  against  him  by  the  re- 
ceiver; but,  until  the  receiver  recovered  his  judgment,  he 
had  no  lien  upon  Wright^s  property,  and,  unless  the  mort- 
gage was  taken  for  the  purpose  of  defrauding  him,  the 
mortgagee  acquired  a  prior  lien.  The  burden  of  proving 
that  the  mortgage  was  fraudulent  was  on  the  receiver,  and 
the  evidence  is  not  sufficient  to  establish  that  fact  The 
most  that  can  be  said  is  that  the  mortgage  was  taken  by 
Engle  as  additional  security  because  he  feared  that  by 
reason  of  the  financial  embarrassments  of  the  mortgagor  a 
prior  mortgage  which  he  held  on  other  property  would  be 
found  insufficient  to  secure  his  claim.  A  creditor  may  with- 
out fraud  secure  priority  by  taking  a  mortgage  on  the  prop- 
erty of  his  debtor,  who  is  to  his  knowledge  in  financial 
straits. 

II.     Counsel    for    appellant    rely,    however,    on    the 
further  claim  that  the  title  acquired  by  Elson  as  receiver 
under  the  mechanic's  lien  foreclosure  was  superior  to  the 
the  lien  of  the  mortgage,   because  the   me- 
chanic's lien:     chanic's   lien  had   attached   to  the   property 

judgment  .  .  i.  i 

prior  to  the  execution  of  such  mortgage. 
The  judgment  in  the  mechanic's  lien  foreclosure  suit,  in- 
stituted by  Petty  against  Wright,  under  which  Elson,  as 
receiver,  acquired  title  to  the  mortgage  property  by  buying 
in  the  certificate  of  sale  thereon  and  taking  a  sheriff's  deed, 
was   not   rendered,    as   already   indicated,   until   after   the 
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second  mortgage  in  suit  was  executed;  and  unless  it  ap- 
pears that  the  title  of  Elson  related  back  to  the  date  of  the 
filing  of  tiie  mechanic's  lien,  his  rights  are  inferior  to 
those  of  plaintiff  under  such  mortgage.  Judgment  of 
foreclosure  of  said  lien  recites  that  the  lien  is  established 
from  a  prior  date;  but,  as  neither  Mary  C.  Wright  nor 
plaintiff's  assignor  was  made  party  to  the  proceeding  to 
foreclose  the  mechanic's  lien,  the  judgment  in  that  fore- 
closure is  not  binding  upon  either  of  them.  There  is  no 
allegation  in  Elson's  answer  of  any  facts  entitling  him  to 
priority  on  account  of  any  preexisting  lien  held  by  Petty, 
but  he  introduced  evidence  of  the  filing  of  the  mechanic's 
lien  statement  of  a  date  prior  to  the  mortgage,  and,  if  this 
entitled  him  to  priority  over  the  mortgage,  he  no  doubt 
should  have  his  rights,  if  any,  by  virtue  of  such  antecedent 
filing,  protected  by  the  decree  in  this  case. 

Conceding,  however,  that  there  was  such  prior  filing 
of  the  mechanic's  lien  statement,  still  we  think  Elson  has 
not  shown  himself  entitled  to  any  priority  on  that  account. 
Same-  fore-       ^^  ^^®  Statement  a  lien  was  claimed  in  the 
Mvl^ai'pTricfs^  sum  of  $43  ou  the  property  covered  by  this 
w  gross.  second  mortgage,  and  $82.83  on  a  parcel  of 

property  not  included  therein.  When  these  liens  were  fore- 
closed in  one  action,  Petty  took  judgment  in  a  lump  sum, 
and  both  parcels  of  property  were  bought  in  at  a  sale 
under  that  judgment  for  the  amount  thereof,  with  inter- 
est and  costs,  and  Elson's  deed  so  recites.  It  is  evident 
that  Petty  did  not  attempt  at  his  foreclosure  sale  to  buy 
in  each  parcel  for  the  amount  of  the  lien  on  that  parcel, 
but  elected  to  treat  his  judgment  as  a  general  judgment 
for  such  lump  sum,  and  that  such  general  judgment  had 
become  a  lien  on  the  two  parcels  together  only  when  it 
was  rendered.  If  Petty  had  desired  to  have  his  mechanic's 
liens  on  these  two  parcels  protected,  he  should  have  sold 
each  under  special  execution  for  that  portion  of  the  judg- 
ment which  was  a  lien  on  that  parcel     It  can  not  be  that, 
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by  virtue  of  two  separate  liens  on  these  two  parcels,  a 
judgment  for  a  lump  sum  related  back  to  the  date  of  the 
statement,  so  that  there  was  one  lien  in  that  sum  from 
date  as  against  both.  Elson  does  not  show  any  right  by 
assignment  or  otherwise  which  antedates  the  mortgage, 
and  the  trial  court  therefore  properly  decreed  that  his 
rights  under  the  sheriff's  deed  were  junior  and  inferior 
to  the  lien  of  plaintiff's  second  mortgage.  The  decree  is 
affirmed. 


State  of  Iowa  v.  Bert  Pell,  Appellant. 

Constitutional   law:    statutes:   drawing  op  juries.     Ordinarily  a 

1  general  statute  relating  solely  to  a  matter  of  procedure  is  not 
unconstitutional,  as  applied  to  the  prosecution  of  a  crime  already 
committed,  unless  it  renders  it  more  difficult  for  an  accused  to 
defend  himself;  and  the  act  of  the  32nd  General  Assembly,  re- 
lating to  the  drawing  of  jurors  from  a  list  furnished  by  the  board 
of  supervisors,  whenever  a  lawfully  constituted  jury  could  not  be 
made  up  from  the  list  returned  by  the  election  officers  was 
general,  having  relation  to  future  as  well  as  existing  irregulari- 
ties, and  purely  a  statute  of  procedure;  so  that  defendant  charged 
with  a  crime  already  committed,  having  no  vested  right  to  an 
investigation  by  any  particular  grand  jury  and  therefore  not  de- 
prived by  the  law  of  any  right  he  otherwise  would  have,  cannot 
object  to  the  same  as  an  ex  post  facto  law. 

Indictment:  objection  to  grand  jury.    An  objection  to  an  indictment 

2  on  the  ground  that  the  board  of  supervisors,  under  the  jury  act  of 
the  32nd  General  Assembly,  placed  upon  the  jury  lists  the  names 
of  persons  not  appearing  on  the  poll  books  of  the  preceding  year, 
when  unsupported  by  affidavit  and  no  attempt  to  secure  proof 
thereof  was  made,  was  properly  overruled;  and  without  a  show- 
ing that  affidavits  of  the  supervisors  could  not  be  obtained  to 
support  the  objection,  the  court  was  not  called  upon  to  suspend 
proceedings  until  the  supervisors  could  be  called  in  for  exam- 
ination. 

Grand  jury  lists:  exclusion  of  exempt  persons.    An  objection  to  an 

3  indictment  because  of  the  erroneous  exclusion  from  consideration 
in  making  up  the  grand  jury  list,  of  persons  competent  to  serve 
but   exempt    from    service   if   they   so   elected,   is    not   tenable, 
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where  the  list  as  made  was  composed  of  competent  jurors  and 
no  prejudice  to  defendant  arose  from  an  exclusion  of  such  per- 
sons. 

Constitutional  law:  selechon  of  grand  jurors.     The  statute  pro- 

4  viding  that  not  more  than  one  person  shall  be  drawn  as  a  grand 
juror  from  any  civil  township  is  not  unconstitutional,  because 
ignoring  township  representation  in  proportion  to  population; 
it  is  sufficient  if  the  jury  is  selected  according  to  the  law  from 
the  body  of  the  county. 

Jurors:  ground  of  challenge.    The  statute  does  not  make  a  challenge 

5  to  the  entire  panel  of  trial  jurors  a  ground  of  challenge  to  any 
individual  member  thereof;  but  if  such  ground  of  objection 
were  well  taken  the  facts  upon  which  based  would  have  to  be 
shown  to  make  it  available. 

Continuance:  discretion.    A  continuance  should  only  be  g^ranted  upon 

6  a  showing  that  substantial  justice  will  be  more  nearly  done,  and  is 
largely  a  matter  of  discretion  which  will  not  be  interfered  with 
on  appeal,  unless  an  abuse  of  such  discretion  is  manifest  and 
injustice  has  resulted. 

Trial:  sequestration  of  witnesses:  discretion  op  court.    There  is 

7  no  statutory  right  to  a  sequestration  of  witnesses  during  a  crim- 
inal trial,  but  in  the  interest  of  justice  courts  have  generally  as 
a  matter  of  discretion  granted  a  good  faith  request  that  such 
an  order  be  made,  not  however  including  a  prosecuting  witness 
or  those  having  a  direct  personal  interest  in  the  trial;  so  that  a 
defendant  accused  of  murder  requesting  sequestration  cannot 
complain  of  an  order  excepting  therefrom  the  widow  and  daughter 
of  deceased. 

Same:  violation  of  order.    Even  though  a  witness  may  have  violated 

8  an  order  for  sequestration  he  is  not  rendered  incompetent  there- 
by, although  he  may  be  subject  to  punishment  for  contempt. 

Murder:  evidence  of  care  afforded  deceased.    Where  death  follows 

9  an  injury  without  other  independent  intervening  cause  calculated 
to  produce  death  if  deceased  had  not  been  injured  by  the  wrong- 
ful act  of  the  accused,  proof  that  his  life  might  have  been  saved 
or  prolonged  by  proper  treatment  is  not  admissible. 

Appeal:  objections  not  argued.     The  appellate  court  will  assume 

10  that  objections  to  rulings  upon  evidence,  not  argued  on  appeal 
by  counsel  employed  by  the  county  to  defend  one  charged  with 
crime,  are  not  of  sufficient  importance  to  require  consideration. 

Same:  criticism  of  trial  court.    A  defendant  in  a  criminal  case  is 

11  entitled  to  fair  and  unprejudicial  treatment  by  the  trial  court. 


Jan.  1909]       State  v.  Pell.  667 

and  when  unfair  or  prejudiced  counsel  may  properly  so  char- 
acterize it  in  argument:  but  there  must  be  a  reasonable  found- 
ation for  such  criticism  to  justify  it. 

Murder:  instruction:  definition  of  intoxication.     A  direction  of 

12  the  jury's  attention  to  the  question  of  whether  defendant  was  under 
the  influence  of  intoxicating  liquor  at  the  time  of  the  commission 
of  the  crime  is  a  sufficient  definition  of  intoxication. 

Same:  intoxication  not  a  defense.     Intoxication  is  not  a  defense 

13  to  crime  on  a  prosecution  for  murder  and  the  jury  should  not 
be  instructed  that  it  is  an  issue  in  the  case,  but  it  should  be  con- 
sidered as  other  facts  bearing  on  the  question  of  defendant's 
guilt. 

Same:  verdict:  evidence.    Where  there  is  substantial  evidence  to  sup- 

14  port  a  verdict  of  guilty  which  is  not  overcome  by  defendant's 
evidence,  it  will  stand,  notwithstanding  unexplained  inconsistencies 
in  the  evidence  relative  to  collateral  matter. 

New  trial:  newly  discovered  evidence.    Newly  discovered  evidence  is 

15  not  ground  for  a  motion  for  new  trial  in  a  criminal  case,  although 
in  the  exercise  of  the  courts  discretion  it  may  be  granted  in 
furtherance  of  justice;  but  where  there  has  not  been  sufficient 
diligence  in  procuring  the  evidence,  and  no  showing  to  justify  a 
belief  that  it  would  have  changed  the  verdict,  but  tends  simply 
to  explain  a  conflict  in  the  evidence  on  an  immaterial  matter, 
the  courts  ruling  in  denying  a  new  trial  will  not  be  disturbed 
on  appeal. 

Murder:  extent  of  punishment.    Where  defendant  made  a  deliber- 

16  ate  assault  upon  deceased  and  without  immediate  provocation 
struck  him  with  a  heavy  instrument  on  the  head  causing  his 
death,  a  sentence  of  twenty  five  years  was  not  excessive. 

Appeal  from  Marshall  District  Court, — Hon.   C.   B. 
Bradshaw,  Judge. 

Wednesday,   January   13,   1909. 

The  defendant  was  indicted  and  put  on  trial  for 
murder  in  the  first  degree,  but  the  court  directed  the  jury 
that  under  the  evidence  he  could  not  be  convicted  of  a 
higher  offense  than  murder  in  the  second  degree.  Tlie 
jury  found  him  guilty  of  murder  in  that  degree,  and  he 
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was  sentenced  to  imprisonment  in  the  penitentiary  for  a 
term  of  twenty-five  years.  From  this  sentence  he  appeals. 
— Affirmed, 

Theo.  F.  Bradford,  for  appellant 

H.  W.  Byers,  Attorney  General,  and  Cha>8.  W.  Lyon, 
Assistant  Attorney  General,  for  the  State. 

MoClain,  J. — ^I.  The  panel  of  the  grand  jury  from 
which  were  drawn  the  names  of  the  grand  jurors  finding 
the    indictment    against    defendant   was    selected    from    a 

,.  CbKSTiTUTioN.  gra°^  i"ry  li»<^  ^^^^  "P  ^y  ^^^  ^ard  of 
uteaf^ra^g  supcrvisors  under  direction  of  the  court,  in 
of  juries.  accordance  with  the  provisions  of  Acts  32jd 
General  Assembly,  chapter  12  (Code  Supp.  1907,  sections 
337a-337d).  At  various  stages  of  the  proceeding  counsel 
for  appellant  raised  objections  to  the  validity  of  the  draw- 
ing of  this  grand  jury,  and  to  the  indictment  found  by  it 
on  account  of  the  method  of  selecting  the  panel,  and  we 
first  give  attention  briefly  to  these  various  grounds  of  ob- 
jection. 

The  statute  above  referred  to  was  passed  as  an  emer- 
gency measure  to  avoid  difficulties  which  had  arisen  in 
several  counties  of  the  state  by  reason  of  the  action  of 
the  court  in  holding  the  grand  and  petit  jury  lists  not  to 
have  been  returned  by  the  judges  of  election,  as  provided 
in  Code,  section  337.  The  provisions  of  the  act  are,  how- 
ever, general  in  their  nature,  for  they  are  made  applicable, 
not  only  to  difficulties  already  existing,  but  to  those  aris- 
ing in  the  future  from  irregularities  in  the  returning  of 
such  lists,  or  other  contingencies  rendering  it  impractic- 
able to  strictly  follow  the  provisions  of  the  law  as  it  pre- 
viously stood.  There  is  no  merit,  therefore,  in  the  con- 
tention that  the  statute  is  unconstitutional  as  applied  to 
one  to  be  charged  with   a   crime   already  committed,   for 
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the  whole  matter  is  one  of  procedure,  and  in  general  a 
statute  regulating  procedure  is  not  unconstitutional  as  ap- 
plied to  the  prosecution  for  a  crime  already  committed, 
unless  it  renders  it  more  difficult  for  the  accused  to  de- 
fend himself  against  the  charge.  There  is  not  the  slightest 
suggestion  that  the  statute  deprived  defendant  of  any 
advantage  which  he  would  otherwise  have  had.  It  is  not 
to  be  assumed  that,  because  the  grand  jury  list  was  set 
aside  on  account  of  irregularities,  there  would  have  been 
no  lawful  grand  jury  to  have  investigated  the  charge 
against  defendant  until  after  the  statute  of  limitations  for 
the  offense  charged  had  expired.  Indeed,  as  the  offense 
charged  was  murder,  no  limitation  would  have  barred  a 
finding  of  an  indictment  against  defendant  The  stat- 
ute related  merely  to  the  method  of  securing  a  grand  jury 
which  might  find  a  lawful  indictment,  and  it  was  there- 
fore not  open  to  objection  as  being  ex  post  facto.  It  is 
wholly  immaterial  for  present  purposes  to  discuss  the  ques- 
tion whether  the  court  had  properly  set  aside  the  grand 
jury  list  furnished  by  the  judges  of  election,  and  directed 
the  board  of  supervisors  to  prepare  another  grand  jury 
list  under  the  statutory  provisions.  The  situation  contem- 
plated by  the  statute  had  arisen,  and.  the  statute  itself 
was  therefore  applicable.  Defendant  had  no  vested  right 
in  any  particular  grand  jury  list,  and  can  not  complain  of 
an  indictment  found  by  a  grand  jury  whose  members  were 
chosen  from  a  list  prepared  as  provided  by  law. 

It  is  said,  however,  that  the  board  of  supervisors  did 
not  comply  with  the  statute  in  that  its  selection  of  names, 
for  the  grand  jury  list  was  not  limited  to  "the  qualified 

electors  from  the  several  precincts,  as  shown 
objecti^n''to      by  the  poll  lists  of  the  last  preceding  general 

election,"  as  specified  in  section  4  of  the  act 
But  no  competent  showing  of  objection  to  the  grand  jury 
on  this  ground  was  made.  It  is  true  that,  in  additional 
objections  to  the  grand  jury  panel  interposed  for  defend- 
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ant,  it  is  recited  that  the  board  of  supervisors  placed  upon 
the  list  the  names  of  twenty  persons  not  appearing  on  the 
poll  lists  of  the  various  precincts  for  the  preceding  year, 
but  there  was  not  the  slightest  effort  madjB  to  substantiate 
this  allegation.  No  affidavits  supporting  the  allegation  that 
names  placed  by  the  board  of  supervisors  on  the  grand 
jury  list  were  not  found  on  the  poll  lists  for  the  preced- 
ing year  were  offered,  nor  was  there  any  showing  whatever 
of  an  effort  jto  secure  such  affidavits,  or  to  secure  witnesses 
to  prove  the  fact.  No  doubt,  if  the  poll  lists  themselves 
had  been  offered  in  evidence  to  support  the  allegation,  they 
might  have  been  received  and  considered  by  the  court, 
but  no  poll  lists  were  offered.  With  reference  to  another 
objection,  to  be  hereafter  considered,  the  court  was  asked 
to  summon  the  members  of  the  board  of  supervisors  to 
appear  and  testify  as  to  the  method  of  selecting  such  list; 
but,  without  some  showing  that  affidavits  of  the  supervisors 
could  not  have  been  procured,  it  was  not  the  duty  of 
the  court  to  suspend  proceedings  indefinitely  until  the 
members  of  the  board  might  be  brought  before  the  court 
for  examination.  If  the  allegation  made  in  the  objection 
that  certain  specified  names  on  the  grand  jury  list  were 
not  found  on  the -poll  lists  was  based  on  any  investigation, 
the  person  making  the  investigation  could  easily  have  sup- 
ported it  by  an  affidavit,  but  no  such  affidavit  was  offered. 
So  far  as  the  present  objection,  then,  is  concerned,  we  have 
nothing  but  the  unsupported  statement  in  defendant's  mo- 
tion that  certain  names  found  on  the  grand  jury  list  se- 
lected by  the  board  of  supervisors  did  not  appear  on  the 
poll  lists  of  the  various  precincts  for  the  preceding  year; 
and  the  court  was  under  no  obligation  to  sustain  a  chal- 
lenge to  the  panel  on  this  naked  and  unsupported  allega- 
tion. Defendant  was  afforded  every  opportunity  contem- 
plated by  the  statute  for  supporting  his  motion  to  set  aside 
the  panel  of  the  grand  jury  on  account  of  irregularity  or 
illegality  in  the  selection,  drawing,  or  summoning  of  the 
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members  of  the  grand  jury;  and,  having  made  no  showing 
of  such  irregularity  or  illegality,  his  challenge  to  the  panel 
was  properly  overruled. 

Another  ground  of  challenge  was  that  about  three 
hundred  names  of  duly  qualified  electors  of  the  county 
were  not  considered  by  the  board  of  supervisors  in  making 
3.  Grand  jury  ^P  ^®  grand  jury  list,  for  the  insufficient 
sfon'of^ci""  reason  that  the  persons  whose  names  were 
cmpt  persons.  ^^^  ^.j^^^  considered  were  persons  who  might 
under  the  provisions  of  Code,  section  333,  have  claimed 
exemption  from  grand  jury  service.  It  may  be  true  that 
such  persons  would  have  been  competent  grand  jurors  if 
selected,  and  might  properly  have  served  had  they  not  seen 
fit  to  ask  exemption  from  such  service;  but,  if  the  list  was 
in  fact  made  up  from  persons  competent  to  serve  as  grand 
jurors,  and  there  was  no  showing  of  prejudice  to  defend- 
ant in  the  exclusion  of  any  particular  class  of  persons, 
the  defendant's  objection  should  not  be  entertained.  It  is 
surely  not  competent  to  defeat  the  indictment  by  showing 
that  some  particular  persons,  whose  names  might  properly 
have  been  considered  in  making  up  the  grand  jury  list, 
were  in  fact  not  taken  into  account  by  the  board  in  mak- 
ing such  list  So  long  as  no  names  are  placed  on  the 
grand  jury  list  which  could  not  have  been  properly  in- 
cluded, and  no  classes  of  persons  are  excluded  to  defend- 
ant's prejudice,  there  is  at  least  a  substantial  compliance 
with  the  statute,  and  this  is  all  that  can  be  required. 
State  V.  Carney,  20  Iowa,  82;  State  v.  Brandt,  41  Iowa, 
593;  State  v.  Edgerton,  100  Iowa,  63. 

The  general   statute  relating  to   the   selection   of  the 

grand  jury  list  provides  that  not  more  than  one  person  shall 

be  drawn  as  grand  juror  from  any  civil  township,  except 

Constitution-    ^^^^  there  are  Icss  than  twclvc  civil  town- 

iwdoiTor'       ships  in  the  county.    Code,  section  339.    It  is 

grand  jurors,     contended    that    this    provision    renders    the 

entire   statute   relating   to   the   formation   of  grand   juries 
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unconstitutional,  for  the  reason  that  the  townships  are 
not  represented  on  the  grand  jury  in  proportion  to  their 
population.  This  objection  seems  to  us,  on  the  face  of  it, 
to  be  so  manifestly  absurd  that  it  is  not  entitled  to  serious 
consideration;  and,  as  counsel  for  defendant  in  his  elabor- 
ate argument  cites  no  authority  whatever  in  support  of 
his  contention,  we  decline  to  enter  upon  this  field  of  specu- 
lative discussion.  The  statutory  purpose  in  requiring  the 
grand  jurors  to  be  selected  from  different  portions  of  the 
county  was  certainly  not,  as  assumed  by  counsel,  to  give 
to  one  charged  with  crime  the  opportunity  of  having  one 
or  more  of  the  grand  jurors  drawn  from  his  particular 
locality,  in  order  that  his  general  character  and  standing 
in  the  community  might  be  taken  into  account  in  determin- 
ing whether  an  indictment  should  be  returned  against  him. 
If  the  grand  jurors  are  selected  in  accordance  with  law 
from  the  body  of  the  county,  defendant  has  no  constitu- 
tional right  to  complain. 

II.  Similar  objections  to  those  already  considered 
with  reference  to  the  grand  jury  list  are  made  in  argu- 
ment, as  against  the  selection  of  the  list  of  names  from 

which  the  trial  jurors  were  drawn,  but  here 
^*  o^*2hiiifngc"^  again    there    was    an   entire    failure   on   the 

part  of  counsel  for  defendant  to  make  any 
showing  whatever  in  support  of  his  objections,  and  they 
were  therefore  properly  overruled.  When  the  jurors  were 
examined  as  to  their  qualifications,  each  was  asked  whether 
he  was  a  qualified  elector,  and  objection  was  interposed 
that  he  was  not  asked  whether  he  had  voted  at  the  pre- 
vious election;  that  is,  the  election  for  which  the  poll  lists 
were  made,  from  which,  as  contended  for  defendant,  the 
names  for  the  jury  list  should  have  been  selected  by  the 
board  of  supervisors.  As  now  appears  from  counsel's  ar^ 
gument,  his  purpose  was  to  thus  raise,  as  to  each  juror,  the 
same  question  which  had  been  raised  as  to  the  panel.  In 
the   first  place,   an   objection   to  the   panel   in   general   is 
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not  made  a  ground  of  challenge  as  to  each  individual  juror 
(Code,  section  5360)  ;  but,  even  if  the  ground  of  objection 
was  well  taken,  the  facts  to  sustain  it  were  not  made  to 
appear.  Counsel  for  defendant  seems  to  have  carefully  re- 
frained from  asking  any  of  these  jurors  whether  as  a 
matter  of  fact  they  had  voted  at  the  previous  election. 
There  was  no  showing  whatever  with  reference  to  that  fact. 
The  question  was  not  one  going  to  the  competency  of  the 
juror  as  such;  and,  if  there  was  any  merit  whatever  in 
the  objection,  the  facts  on  which  it  was  based  should 
have  been  in  some  way  brought  to  the  knowledge  of  the 
court  otherwise  than  by  mere  general  objections  unsup- 
ported by  showing  of  any  kind. 

III.  A  continuance  was  asked  on  the  ground  of 
absence  of  material  witnesses  for  the  defendant,  but  it 
was   properly   overruled.      The   showing   was   not   such    as 

6.  Continuance:  ^^  require  the  court  to  bclieve  that  efforts 
discretion.  constituting  due  diligence  to  obtain  the  speci- 
fied witnesses  had  been  made,  or  that  there  was  any  rea- 
sonable ground  of  belief  that  the  witnesses,  or  testimony 
of  such  witnesses,  could  be  procured  for  the  next  term. 
The  whole  matter  of  granting  a  continuance  rests  largely 
in  the  discretion  of  the  trial  court,  and  it  should  only  be 
granted  for  a  cause  which  satisfies  the  court  that  substan- 
tial justice  will  be  more  nearly  obtained.  Code,  section 
3663.  This  court  will  not  interfere  with  the  action  of  the 
trial  court  in  this  respect,  unless  it  clearly  appears  that 
such  discretion  has  been  abused  and  an  injustice  has  been 
done.  State  v.  Wilson,  124  Iowa,  264;  State  v,  Reid,  20 
Iowa,  413;  State  v.  Burns,  124  Iowa,  207. 

IV.  At  the  beginning  of  the  trial  defendant  re- 
quested that  the  court  order  a  separation  of  the  witnesses 

7.  Trial:  and  their  exclusion  from  the  courtroom  dur- 
of  witnesses:  ing  the  progrcss  of  the  trial,  save  as  they 
of  court  were    called    to    testify.      This    request    was 

granted,  with  the  exception  that  the  wife  and  daughter  of 
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the  person  whom  defendant  was  charged  with  having  mur- 
dered were  allowed  to  remain.  Counsel  for  defendant  ob- 
jected to  this  exception,  and  assigns  the  action  of  the 
court  in  this  respect  as  error.  Our  attention  is  not  called 
to  any  statutory  provision  in  this  State  entitling  the  de- 
fendant on  trial  to  sequestration  of  witnesses  as  a  matter 
of  right.  Courts  have  generally  recognized  the  propriety 
of  granting  such  a  rule  when  asked  if  it  appears  that  the 
request  is  in  good  faith,  and  the  granting  of  the  order  will 
be  likely  to  prevent  witnesses  from  combining  to  pro- 
mote perjury  in  manufacturing  a  connected  and  consistent 
account  of  the  transaction  to  be  investigated.  Hubbell  v. 
Ream,  31  Iowa,  289;  1  Greenleaf,  Evidence  (16th  Ed.) 
section  432.  But  the  party  demanding  sequestration  can 
not  object  to  the  omission  of  certain  persons  from  the 
rule,  where  there  is  any  good  reason  for  making  such  ex- 
ception. It  is  generally  regarded  as  proper  to  omit  from 
the  rule  a  prospective  witness  whose  assistance  in  the 
management  of  the  case  is,  under  the  circumstances,  indis- 
pensable. 3  Wigmore,  Evidence,  section  1841;  1  Green- 
leaf,  Evidence  (16th  Ed.)  section  432b.  It  is  clearly 
therefore,  within  the  court's  discretion  to  allow  the  widow 
and  daughter  of  the  deceased  to  remain  in  the  courtroom 
for  the  purpose  of  assisting  the  prosecuting  attorney  in 
conducting  the  prosecution  by  calling  to  his  attention  mat- 
ters about  which  the  witnesses  should  be  examined  or 
cross-examined.  We  have  held  that  a  party  to  an  action 
should  be  excepted  from  the  rule.  Jemmison  v.  Oray,  29 
Iowa,  539.  And  certainly  it  is  within  the  court's  discre- 
tion to  except  the  persons  who  have  the  most  direct  per- 
sonal interest  in  securing  the  conviction  of  a  criminal. 

When  the  brother  of  the  deceased  was  called  as  a 
witness,  defendant  objected  to  his  being  examined,  on  the 
ground  that,  in  violation  of  the  rule,  he  had  been  in  the 
courtroom  during  the  trial.  The  court  withheld  a  ruling 
on  this  objection  until  the  fact  should  be  made  to  appear; 
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and,  as  it  was  not  subsequently  shown  that  the  witness 
had  violated  the  rule,  no  error  is  established 
®-  uVjn^if'^iJlfeV.  on  the  record.  Even  if  the  rule  had 
been  violated,  the  witness  would  not  have 
been  incompetent  to  testify,  although  he  might  have  been 
subject  to  punishment  for  contempt.  State  v.  Kissock, 
111  Iowa,  690. 

V.     One  only  of  the  many  alleged  errors  in  the  ad- 
mission  or   rejection   of   evidence   need   be   specially   con- 
sidered.    Complaint  is  made  that  the  defendant  was  not 
,,  allowed  to  show  lack  of  proper  attention  to 

9.  Murder:  *       ■»• 

care^'Sfforded     ^^^    dcccased    after   his    injury,    and   before 
deceased.  death;  the  object  being  to  prove  that  death 

might  have  resulted  from  some  other  cause  than  the  in- 
jury inflicted  by  defendant.  No  authorities  are  cited  to 
support  defendant's  contention  that  other  causes  hastening 
the  death  of  the  injured  party  may  be  shown  in  such  cases, 
and  it  is  not  therefore  necessary  to  do  more  than  refer 
to  the  well-settled  rule  that,  where  death  follows  an  injury 
without  other  independent  intervening  cause  calculated  to 
produce  the  death  of  the  injured  person  had  he  not  been 
injured  by  the  wrongful  act  of  accused,  proof  of  lack  of 
proper  treatment  which  might  have  saved  or  prolonged  his 
life  can  not  be  shown. 

There   are  many   other   assignments   of  error   in   the 
admission   or   rejection   of   evidence,   but   counsel   for   de- 
fendant has  apparently  not  thought  them  of  sufficient  im- 
portance   to    be    noticed    specifically    in    his 
'objections         argument.     He   does   indeed  urge   the  court 

not  argued.  ^  .  .  i        •  i  /• 

to  examine  the  entire  record  with  reference 
to  each,  and  see  whether  the  error  is  not  well  assigned. 
When  counsel  has  been  employed  at  the  expense  of  the 
county  to  present  the  case  of  a  defendant  on  appeal  to  this 
court,  we  should  be  permitted  to  assume  that  he  has  in 
his  argument  urged  specifically  every  alleged  error  which 
he  deems  it  proper  for  the  court  to  notice;   and  we  are 
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satisfied  that  counsel  in  this  ease,  with  abundance  of  zeal, 
has  fully  amplified  in  his  .argument  every  matter  which 
he  thinks  would  justify  an  argument  to  this  court. 

We  have,  however,  gone  through  the  record,  and,  with- 
out particularizing,  may  say  that  none  of  the  alleged  errors 
which   are   not  specifically   argued   are   such   as   to  entitle 
them    to    any    consideration    in    defendant's 
'criticism  of       behalf.     The  purpose  of  defendant's  counsel 

trial  court. 

in  assigning  many  of  these  rulings  as  error 
has  apparently  been  to  impress  upon  the  court  the  sug- 
gestion, which  he  makes  in  almost  every  paragraph  of 
his  argument,  that  the  trial  judge  was  unfair  in  his  rul- 
ings as  against  defendant,  and  that  therefore  defendant 
has  not  been  accorded  an  unprejudiced  hearing.  Having 
examined  carefully  the  record  in  every  respect,  we  are 
satisfied  that  these  strictures  on  the  action  of  the  trial 
judge  are  entirely  without  foundation,  and  we  wish  to 
say  with  some  emphasis  that,  while  the  defendant  in  a 
criminal  case  is  entitled  to  every  consideration  at  the 
hands  of  a  trial  judge,  and  the  action  of  the  judge,  if 
in  any  way  unfair  or  prejudiced,  may  properly  be  so 
characterized  in  argument,  yet  even  in  a  criminal  case 
counsel  should  not,  without  reasonable  foundation,  impugn 
the  fairness  and  justness  of  the  action  of  the  trial  judge 
in  the  conduct  of  the  case.  We  can  see  not  the  slightest 
foundation  for  criticism  of  the  trial  judge  in  this  respect, 
and  such  criticism  should  not  have  been  made  by  defend- 
ant's counsel. 

VI.  There  are  two  complaints  with  reference  to  the 
giving  of  instructions.  *  First,  it  is  said  that,  although 
the  court  properly  told  the  jury  to  consider  evidence  that 
12  Murder-  defendant    was    intoxicated    in    determining 

dcfin?uon"df      whether  he  was  so  far  under  the  influence  of 
intoxication.      intoxicatiug  liquors  as  to  deprive  him  of  the 
power  to  deliberate  and  form  a  guilty  intent,  nevertheless 
the  court  erred  in  not  giving  an  instruction  asked  by  de- 
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fendant  specifically  defining  the  term  "intoxication."  When 
the  court  directed  the  attention  of  the  jury  to  the  question 
whether  the  defendant  was  under  the  influence  of  intoxi- 
cating liquors,  he  sufficiently  defined  intoxication  for  all 
practical  purposes,  and  the  jury  could  not  have  misunder- 
stood, in  their  practical  knowledge  of  human  affairs,  what 
was  meant.  In  view  of  the  record  no  further  definition 
was  necessary,  and  the  court  was  not  called  upon  to  elab- 
orate, as  asked  by  counsel  for  defendant,  by  saying  that 
intoxication  is  an  impairment  of  the  capacity  to  think  and 
act  correctly  and  efficiently.  Such  a  general  description 
could  have  been  of  no  advantage  to  the  jury. 

In  the  second  place,  it  is  complained  that  in  stating 

to  the  jury  the   issues  the   court  did  not  tell  them   that 

the   intoxication  of  defendant  was   an   issue   in   the  case. 

Evidently  intoxication  was  not  an  issue,  but 

'^"toxkation  not    a  fact  bearing  with  other  facts  on  defend- 

a  defense.  .-i         i.     i  .  i  i        -r  -i  i 

anrs  guilt  of  the  crime  charged.  It  would 
have  been  wholly  unjustifiable  for  the  court  to  say  that 
defendant  had  raised  an  issue  of  intoxication,  on  which,  if 
the  defendant  presented  evidence  raising  a  reasonable 
doubt  in  his  favor,  there  should  be  a  verdict  of  acquittal. 
It  is  so  well  settled  as  to  be  beyond  the  scope  of  legitimate 
discussion  that  intoxication  is  not  a  defense,  and  is  to 
be  considered,  if  at  all,  in  defendant's  favor  only  as  bear- 
ing upon  the  question  of  intent  or  ability  to  do  the  crim- 
inal act  charged.  It  is  to  be  noticed  in  this  connection 
that  the  court  withdrew  from  the  consideration  of  the  jury 
the  charge  of  murder  in  the  first  degree,  and  submitted  . 
only  that  of  murder  in  the  second  degree  and  man- 
slaughter, and  directed  the  jury  to  give  all  the  considera- 
tion to  the  evidence  of  intoxication  which  the  jury  could 
properly  give  to  it  where  the  willfulness,  deliberation,  and 
premeditation  involved  in  the  first  degree  of  murder  are 
not  essential  to  conviction.  If  the  instruction  is  in  any 
way  subject  to  criticism,   it  is  for  allowing  to  the  jury 
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too  great  a  latitude  in  the  consideration  of  intoxication  as 
an  excuse  for  inflicting  violence  resulting  in  death.  But 
as  we  have  not  set  out  the  instruction  in  full,  it  will  not 
be  necessary  to  point  out  specifically  the  basis  for  this 
criticism,  if  any  might  be  found. 

VII.  \Ve  need  not  set  out  the  record  to  show  want 
of  merit  in  the  general  contention  that  the  verdict  is  incon- 
sistent with   the   evidence.      By   their   verdict   the   jurors 

found  the  defendant  to  be  guilty  of  murder 
*^  <^ct?  eVidcncc.  ^^  ^^^  secoud  degree.  If  there  is  any  sub- 
stantial evidence  in  support  of  this  verdict 
which  is  not  conclusively  overcome  by  the  evidence  for 
the  defendant,  then  the  verdict  should  stand.  Mere  in- 
consistencies in  the  evidence  as  to  collateral  matters,  even 
though  unexplained,  would  not  require  an  acquittal.  It  is 
sufiicient  to  say  in  this  case  that  an  examination  of  the 
record  satisfies  us  that  there  is  clear,  strong  and  convinc- 
ing evidence  of  defendant's  guilt,  and  the  verdict  was 
wholly  warranted  by  the  evidence. 

VIII.  By  motion  for  a  new  trial  the  various  allied 
errors  already  referred  to  were  called  to  the  attention  of 
the  trial  court,  but  its  ruling  denying  relief  from  the  ver- 
dict need  not  be   further  commented   upon. 

X  K    New  trial  i 

'newly  discov-     As  to  the  grouud   of  ucwly  discovered  evi- 

crcd  evidence.  i    i         i  *  /»  •    i 

deuce  presented  by  the  motion  for  new  trial, 
it  is  enough  to  say  that  not  sufficient  diligence  in  the  effort 
to  procure  such  evidence  was  shown,  and  that  there  is  noth- 
ing in  the  showing  to  justify  the  belief  that,  had  the  evi- 
dence been  produced,  any  different  verdict  would  have 
been  rendered.  Much  of  the  evidence  which  defendant 
proposed  to  procure,  if  a  new  trial  should  be  granted,  re- 
lated to  the  credibility  of  two  witnesses  for  the  prosecution, 
who  testified  on  rebuttal  to  a  circumstance  having  no 
connection  with  the  crime  itself,  but  tending  to  explain  a 
conflict  between  the  evidence  for  the  prosecution,  and  that 
for  the  defendant  relating  to  a  wholly  immaterial  matter. 


Jan.  1909]  State  v.  Pell.  669 

In  general  a  new  trial  will  not  be  granted  on  account  of 
newly  discovered  evidence  which  tends  only  to  impeach  the 
credibility  of  the  testimony  of  witnesses  on  the  trial. 
Wise  V.  Bosley,  32  Iowa,  34;  Dunlavey  v.  Watson,  38 
Iowa,  398;  Morrow  v.  Chicago,  R.  I.  &  P.  R.  Co.,  61 
Iowa,  487.  Moreover,  in  a  criminal  case  newly  discov- 
ered evidence  is  not  a  ground  for  a  motion  for  new  trial, 
although  a  new  trial  may  undoubtedly  be  granted  on 
that  ground  in  a  proper  case,  in  the  exercise  of  the  court's 
discretion,  in  the  interest  of  justice.  State  v.  Reinheimer, 
109  Iowa,  624;  State  v.  Baughman,  111  Iowa,  71;  State  v. 
Seevers,  108  Iowa,  738;  State  v.  Leuth,  128  Iowa,  189. 
As  already  indicated,  we  find  nothing  in  the  showing  with 
regard  to  newly  discovered  evidence  justifying  the  belief 
that  a  different  result  would  have  been  reached  had  the 
evidence  been  presented  on  this  trial,  and  we  therefore 
have  no  justification  for  interfering  with  the  exercise  of 
discretion  by  the  trial  court  in  refusing  a  new  trial  on 
that  ground. 

The   sentence   of   twenty-five   years'    imprisonment    is 
said  to  be  excessive,  but  under  the  record  we  can  not  say 
that  it  was  unwarranted,  if  the  witnesses  for  the  prosecu- 
tion are  to  be  believed  to  such  an  extent  as 
'extent  of         to  justify  couvictiou.     The  evidence  tended 

punishment. 

to  show  that  defendant  committed  a  deliber 
ate  and  dastardly  assault  upon  the  deceased,  and  with- 
out immediate  provocation  struck  him  on  the  side  of  the 
head  with  some  heavy  object  held  in  his  hand,  which 
blow  produced  a  fracture  of  the  skull.  The  preceding 
drunken  row  during  which  blows  had  been  exchanged,  was 
no  justification  or  excuse  for  the  defendant,  after  parting 
from  the  deceased  on  apparently  good  terms,  and  after 
deceased  had  left  the  place  of  the  altercation,  in  pursuing 
the  deceased  and  inflicting  upon  him  the  blow  which  caused 
his  death. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. 
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Ltjcinda  Johnson  v.  City  op  Waterloo,  Appellant. 

Jurors:  challenge:  interest.    The  mere  circumstance  of  living  with- 

1  in  the  limits  of  a  municipal  corporation  is  not  cause  for  challenge 
of  jurors,  in  an  action  for  the  severance  of  territory,  where  a 
determination  of  the  issue  would  not  affect  the  matter  of  their 
taxes. 

Same:  challenge:  prejudice.    A  litigant  has  no  right  to  a  trial  hy 

2  any  particular  jury,  he  can  only  demand  one  that  is  fair  and 
impartial;  and  where  it  is  not  shown  that  he  had  exhausted  his 
peremptory  challenges,  it  will  be  presumed  that  the  jury  selected 
was  competent  and  acceptable  to  him,  and  any  error  in  sustaining 
a  challenge  to  a  competent  juror  will  not  be  deemed  prejudicial. 

New  trial:   newly  discovered  evidence.     A  new  trial  will  not  be 

3  granted  on  the  ground  of  newly  discovered  evidence  where  it 
appears  that  such  evidence  was  not  available  at  the  time  of  the 
trial,  but  rather  the  result  of  changed  conditions  since;  as  where 
it  is  made  to  appear  that  territory  severed  from  an  incorporation 
is  to  be  used  for  an  amusement  park  for  which  the  city  should 
furnish  police  protection,  but  no  showing  that  there  was  any 
agreement  relating  to  its  establishment  at  the  time  of  the  trial. 

Appeal  from  Black  Hawh  District  Court. — Hon.  Charles 
E.  Ransier,  Judge. 

Wednesday,   January   13,   1909. 

Action  for  severance  of  territory  from  the  corporate 
limits  of  the  city  of  Waterloo  resulted  in  judgment  as 
prayed.     The  defendant  appeals. — Affirmed. 

B.  F.  Swisher  and  J.  E.  Williams,  for  appellant 

Mears  &  Lovejoy,  for  appellee. 

Ladd,  J. — The  jury  decided  that  the  territory  of  two 
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hundred  and  eighty  acres  described  in  the  petition  should 

be  severed  from  the  city  of  Waterloo,  and  in  the  appeal 

from  judgment  to  that  effect  but  three  er- 

chaiiengc:         rors  are  assiffned.     As  the  land  was  used  for 

interest.  .      ,  ,  .  i  • 

agricultural  purposes,  it  was  not  subject  to 
assessment  for  taxation  for  municipal  expenses.  On  voir 
dire,  four  members  of  the  panel  answered  that  they  were 
resident  taxpayers  of  the  defendant  city  and  were  excused 
upon  challenge  of  plaintiff  for  this  reason:  Had  the  issue 
been  such  that  its  determination  might  have  resulted  in 
an  increase  or  diminution  of  taxation,  the  ruling  would 
no  longer  be  the  subject  of  controversy  in  this  state. 
Davenport  Oaslight  &  Coke  Co.  v.  City  of  Davenport,  13 
Iowa,  229;  Dively  v.  City  of  Cedar  Falls,  21  Iowa,  565; 
Cramer  v.  City  of  Burlington,  42  Iowa,  315;  HoUenheck 
V.  City  of  Marshalltown,  62  Iowa,  21;  McOinty  v.  City 
of  Keokuk,  66  Iowa,  725;  Kendall  v.  City  of  Albia,  73 
Iowa,  241;  Cason  v.  City  of  Ottumwa,  102  Iowa,  99. 
The  mere  circumstance  of  living  within  the  corporate  lim- 
its is  not  cause  for  challenge,  for  whether  farm  land  be 
included  or  excluded  save  for  good  reasons  ordinarily  would 
be  a  matter  of  indifference  to  jurymen,  regardless  of  their 
place  of  residence. 

For  all  that  appears,  however,  there  was  no  preju- 
dice. The  defendant  had  no  right  to  a  trial  before  any 
particular  juror  or  jury.      All   it  could  insist  upon   was 

a    competent    and    impartial    jury,    and,    as 
challenge:         the  lecord  docs  uot  affirmatively  show  that 

prejudice.  ,  *; 

it  exhausted  the  peremptory  challenges  to 
which  it  was  entitled,  the  jurors  before  whom  the  cause 
was  tried  are  presumed  to  have  been  acceptable  to  it 
Haggard  v.  Patterson,  107  Iowa,  417.  The  erroneous  over- 
ruling of  a  challenge  for  cause  may  result  in  the  retention 
of  an  objectionable  juror.  State  v.  John,  124  Iowa,  230. 
But  this  will,  rarely,  if  ever,  happen  because  of  the  re- 
jection   of    a    competent    juror,    and    the    courts    which 
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treat  such  ruling,  when  erroneous,  as  reversible  error, 
do  so  on  the  ground  that  the  litigant  had  the  right 
to  a  trial  before  the  particular  juror.  Monk  v.  State,  27 
Tex.  App.  450  (11  S.  W.  460);  Hildreth  v.  Troy,  101 
K  Y.  234  (4  K  E.  559,  54  Am.  Eep.  686) ;  Mooney  v. 
People,  7  Colo.  218  (3  Pac.  235).  In  Wisehart  v.  Dietz, 
67  Iowa,  121,  and  Geiger  v.  Payne,  102  Iowa,  581,  sus- 
taining challenges  for  cause  was  held  to  be  so  largely  dis- 
cretionary that  this  court  would  not  interfere  on  the  show- 
ing made.  In  States,  where,  as  in  this,  the  right  to  trial 
before  any  particular  juror  or  jury  is  denied,  the  ruling 
by  which  a  juror  is  excused  without  good  cause  is  not  re- 
viewable on  appeal,  unless  it  also  is  made  to  appear  from 
the  record  that  this  has  resulted  in  the  trial  of  the  issues 
before  a  partial  or  incompetent  jury.  Staie  v.  Carries, 
39  La.  Ann.  931  (3  South.  56);  State  v.  Kluseman,  53 
Minn.  541  (55  K  W.  741);  Omaha,  etc.,  R.  Co.  v.  Cook, 
37  Neb.  435  (55  K  W.  943) ;  State  i).  Ching  Ling,  16 
Or.  419  (18  Pac.  844) ;  Northern  Pac.  R.  Co.  v.  Herbert, 
116  U.  S.  642  (6  Sup.  Ct.  590,  29  L.  Ed.  755) ;  Souihem 
Pac.  Co.  V.  Rauh,  49  Fed.  696  (1  C.  C.  A.  416,  7  U. 
S.  App.  84).  See  Wooten  v.  State,  99  Tenn.  198  (41  S. 
W.  815) ;  Woolfolk  v.  State,  85  Ga.  90  (11  S.  E.  820). 
The  theory  of  these  decisions  is  that,  though  a  qualified 
juror  be  excused,  another  equally  competent  and  fair 
minded  will  be  selected  in  his  stead,  and,  if  a  competent 
and  impartial  jury  is  finally  secured  before  whom  the 
cause  is  tried,  neither  party  is  in  a  situation  to  complain. 
What  is  a  competent  and  impartial  jury  necessarily  de- 
pends on  the  facts  of  each  particular  case.  That  a  jury 
is  such  is  conclusively  presumed  against  a  party  not  affirma- 
tively shown  to  have  exercised  all  peremptory  challenges, 
save  possibly  where  the  peremptory  challenges  allowable 
are  less  in  number  than  those  excused  for  cause.  For  the 
reasons  stated,  the  rulings  complained  of,  even  if  erroneous, 
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were  not  prejudicial,  and  a  reversal  can  not  be  predicated 
thereon. 

II.  The  verdict  was  returned  March  29,  1907,  and 
three  months  later  a  petition  for  new  trial  on  the  ground 
of  newly  discovered  evidence  was  filed,  which  averred  that 

immediately   after   the    trial   an    amusement 

3.  Nbw  tsial  s 

newly  discov-     park,  with  necessary  buildings,  had  been  es- 

ered  evidence. 

tablished  by  Nichols  &  Johnson,  to  whom, 
as  is  alleged,  the  husband  of  plaintiff  had  previously  agreed 
to  lease  the  premises,  that  large  crowds  of  people  will 
gather  there  for  whom  police  protection  will  be  required, 
that  the  object  of  the  action  was  to  have  the  territory  sev- 
ered so  as  to  establish  said  park,  and  that  defendant  could 
not  by  any  diligence  have  obtained  evidence  of  these  mat- 
ters until  after  the  trial.  In  support  of  this  petition, 
the  proof  was  of  the  establishment  of  the  park  as  alleged, 
but  none  of  any  prior  lease  or  agreement  between  plaintiff 
or  her  husband  and  Nichols  &  Johnson.  On  the  trial 
plaintiff  had  testified  that  these  parties  wanted  "to  put 
up  an  amusement  park,"  and,  in  the  hearing  on  the  peti- 
tion for  new  trial,  he  denied  the  existence  of  any  lease 
or  agreement  as  asserted,  and  plaintiff  had  never  assented 
to  the  establishment  of  the  park.  It  is  manifest  then 
that  the  so-called  newly  discovered  evidence  was  of  mat- 
ters occurring  subsequent  to  the  trial,  and  that  no  new  evi- 
dence available  then  had  been  discovered.  There  was  no 
error,  even  though,  owing  to  changed  conditions,  it  may 
have  developed  that  a  portion  of  the  premises,  because  of 
the  necessity  of  police  surveillance,  should  be  taken  back 
into  the  corporation. 

III.  While  a  portion  of  the  land  might  well  have 
been  retained  within  the  city  limits,  there  seems  no  ap- 
parent reason  for  the  inclusion  of  the  entire  tract.  With- 
out reviewing  the  evidence,  it  is  enough  to  say  that  it 
presented  a  case  for  the  jury. — Affirmed. 

Vol.   140  Ia.— 43 
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Andrew  Duoane  and  Rose  Adams,  Plaintiffs,  v.  Mux) 
P.  Smith,  Judge  of  the  District  Court  of  Linn 
County,  Respondent 

Contempt:  certiorari:  moot  question.  Where  one  has  fully  com- 
plied with  an  order  of  the  court  and  thus  relieved  himself  of  all 
liability  for  contempt,  certiorari  will  not  lie  to  review  the  order, 
as  the  same  presents  only  a  moot  question. 

Obioinal  proceedings  in  certiorari  for  the  review  of 
certain  orders  of  the  district  court  of  Linn  County.  The 
material  facts  are  stated  in  the  opinion. — Quashed. 

Wednesday,   Januaby   13,    1909. 

H.  O.  Bowman,  for  plaintiffs. 

Voris  &  Haas,  for  defendant. 

Weaver,  J. — The  facts  leading  up  to  this  proceeding 
appear  to  be  as  follows:  The  plaintiff  Andrew  Dugane 
is  engaged  in  the  business  of  loaning  money  to  railway 
employes  and  other  wage-earners,  securing  the  repayment 
of  such  advances  by  taking  assignments  of  or  liens  upon 
the  borrowers'  future  earnings.  These  loans  he  professes 
to  make  in  the  names  of  his  wife  and  mother-in-law,  but 
under  circumstances  indicating  him  as  the  real  party  in 
interest,  or,  if  he  be  in  fact  an  agent,  circumstances  which 
involve  his  principals  in  responsibility  for  his  acts  in  said 
business.     France  v.  Munro,  138  Iowa,  1. 

One  Griswold,  an  employee  of  the  Rock  Island  Rail- 
way Company,  applied  to  Dugane  and  procured  a  loan  of 
$80,  for  the  repayment  of  which,  with  a  bonus  to  Dugane 
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of  $50,  Griswold  and  wife  made  and  delivered  to  the 
latter  a  writing  promising  to  pay  to  Eose  Adams,  Dngane's 
mother-in-law,  $130  within  six  months  from  date,  with 
interest  at  8  percent  after'due  and  with  25  percent  attor- 
ney's fees  if  the  note  be  put  in  the  hands  of  an  attorney 
for  collection,  and  an  express  waiver  of  "any  and  all  no- 
tice of  whatsoever  kind  or  nature,"  together  with  a  waiver 
of  "the  exhaustion  of  all  legal  remedies  herein,"  whatever 
they  may  mean.  Following  this  was  another  provision,  in 
the  following  form:  "In  consideration  whereof,  I  do 
hereby  authorize  and  empower  any  other  attorney  of  any 
court  of  record,  in  term  time  or  vacation,  to  enter  my  ap- 
pearance therein,  and  at  any  time  after  date  hereof, 
costs  and  reasonable  attorney's  fees,  to  consent  to  immedi- 
ate issue  of  execution,  to  waive  and  release  all  errors  and 
irregularities  that  may  occur  in  entering  up  judgment 
hereon,  and  further  to  agree  that  no  appeal  or  writ  of 
error  shall  be  prosecuted  on  the  judgment  entered  by  vir- 
tue hereof,  nor  any  bill  in  equity  filed  to  interfere  in  any 
manner  with  the  operation  of  said  judgment  or  execution 
issued  hereon."  To  still  further  secure  this  grossly  usuri- 
ous contract,  Griswold  and  wife  made  and  delivered  to 
Dugane  another  writing,  in  the  following  form: 

To  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, or  any  other  person,  firm,  copartnership,  company, 
corporation,  organization  or  official  by  whom  we  may  now 
or  hereafter  be  employed,  or  from  whom  we  may  have 
any  money  due  or  to  become  due,  or  any  bank  where  we 
have  money  on  deposit :  On  presentation  of  a  copy  of  this 
power  of  attorney,  duly  verified,  any  time  before  the  ex- 
piration of  ten  years  from  the  date  hereof,  pay  to  the 
order  of  R.  Adams,  for  value  received,  one  hundred  thirty 
and  no  one-hundredths  dollars,  less  the  amount  in- 
dorsed on  the  back  hereof,  with  interest'at  8  per  cent  per 
annum,  out  of  any  money  due  us  or  to  become  due  after 
the  presentation  of  a  verified  copy  of  this  power  of  attor- 
ney.    We  hereby  irrevocably  waive  all  exemptions  or  other 
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rights  we  may  have  by  reason  of  any  law  of  any  State  in 
which  we  are  now  or  may  hereafter  be  employed  or  may 
live,  and  order  such  other  payment  out  of  the  first  money 
to  become  due  us;  and  hereby. irrevocably  constitute  and 
appoint  the  holder  hereof,  his  heirs,  executors,  administra- 
tors, or  assigns,  our  true  and  lawful  attorney  to  recei\lB,  sue, 
or  receipt  for  any  and  all  moneys  that  may  be  due  to  us. 
Giving  and  granting  unto  our  said  attorney,  his  heirs, 
executors,  administrators,  or  assigns,  full  power  and  au- 
thority to  do  each  and  every  act  or  thing  necessary  or  re- 
quisite to  be  done  in  the  premises  as  fully  to  all  intents 
and  purposes  as  we  might  or  could  do  if  personally  pres- 
ent at  the  doing  thereof. 

Later,  Griswold,  claiming  to  have  repaid  to  Dugane 
more  than  the  amount  of  the  money  actually  borrowed  with 
legal  interest,  demanded  the  surrender  of  his  written  obli- 
gation, which  was  refused.  Thereupon  Griswold  instituted 
an  action  of  replevin  for  said  written  instrument  in  the 
district  court  of  Linn  County,  naming  both  Dugane  and 
Adams  as  defendants.-  The  petition  and  writ  described 
the  instrument  the  possession  of  which  was  sought  to  be 
recovered  as  one  for  the  payment  of  $80.  On  being 
presented  with  the  writ  by  the  sheriff,  Dugane  admitted  he 
had  the  paper  in  his  possession  at  his  office  or  home  and 
would  that  afternoon  bring  and  deliver  it  to  said  officer 
in  answer  to  the  writ.  This  he  did  not  do,  but,  taking  ad- 
vantage of  the  discrepancy  in  the  description  of  the  amount 
called  for  by  the  writ  and  the  amount  named  in  the 
writing,  he  telephoned  the  sheriff  that  he  had  no  order  or 
power  of  attorney  for  $80,  and  at  once  instituted  suit 
upon  the  papers  in  his  hands  against  Griswold  and  his 
wife  and  the  Rock  Island  Railway  Company  in  the  su- 
perior court  of  Cedar  Rapids,  and,  to  avoid  being  com- 
pelled to  deliver  said  papers  in  the  district  court,  he  at- 
tached the  originals  thereof  to  his  petition  filed  in  the  su- 
perior court.  Upon  Dugane's  failure  to  produce  and  de- 
liver the  papers  according  to  his  promise,  plaintiff  in  the 
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replevin  suit  procured  an  order  from  the  district  court 
(the  respondent  herein  presiding),  requiring  him  to  ap- 
pear before  the  court  for  examination.  Dugane  appeared, 
and,  having  answered  to  the  citation,  his  examination  re- 
vealed the  facts  as  above  stated,  whereupon  the  plaintiff 
in  that  proceeding  immediately  amended  his  petition,  cor- 
rectly describing  the  instrument,  and  the  court  ordered 
Dugane  to  deliver  the  same  to  the  sheriff  in  obedience  to 
the  writ;  but  he  responded  that  he  could  not  and  would 
not  do  so.  The  district  court  (the  respondent  herein  still 
presiding),  deeming  said  Dugane  to  be  in  contempt,  or- 
dered that  he  stand  committed  to  the  county  jail  until 
he  indicated  his  compliance  with  the  order  made  upon  him 
by  dismissing  his  suit  begun  in  the  superior  court  and  de- 
livering the  instrument  in  controversy  to  the  sheriff  for 
the  purposes  of  the  writ  of  replevin.  With  this  alternative 
before  him,  Dugane  dismissed  the  action  begun  in  the 
superior  court  and  surrendered  the  instrument  in  contro- 
versy to  the  sheriff,  and  thereafter,  uniting  his  mother-in- 
law  with  him  as  complainant,  began  this  proceeding  in 
certiorari. 

The  purpose  of  this  action  is  difficult  to  understand. 
The  order  of  which  the  plaintiff  complains  has  been  fully 
complied  with.  The  suit  in  the  superior  court  has  been  dis- 
missed. The  instrument  which  is  the  subject  of  the  re- 
plevin has  been  turned  over  to  the  sheriff.  Xeither  of 
the  plaintiffs  has  ever  been  imprisoned  or  confined,  and 
no  judgment  imposing  such  penalty  now  stands  against 
them  or  either  of  them.  The  annulment  by  this  court  of 
the  order  entered  requiring  Dugane  to  dismiss  his  other 
suit  and  surrender  the  paper  or  go  to  jail  would  serve  no 
purpose,  for  it  has  been  obeyed.  In  short,  this  certiorari 
proceeding  presents  a  mere  abstract  or  moot  question  as 
to  the  power  of  the  district  court  to  make  an  order  which 
is  no  longer  executory,  but  has  been  fully  performed.  We 
can  not  attempt  to  consider  or  pass  upon  such  propositions. 
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See  Hanna  v.  Bailie,  District  Judge,  (Iowa)  118  N.  W. 
900.  The  courts  do  not  sit  for  the  mere  purpose  of  pouring 
judicial  oil  upon  injured  feelings  or  enabling  a  party  to 
say  to  his  antagonist,  "I  told  you  so."  Had  Mr.  Dugane 
been  anxious  to  test  the  power  and  jurisdiction  of  the 
court  to  make  the  orders  of  which  he  complains,  he 
could  easily  have  done  so  by  persisting  in  his  refusal  to 
obey,  going  to  jail,  and  bringing  the  case  here  for  re- 
view. Possibly  that  course  may  have  been  accompanied 
by  some  little  inconvenience  to  Mr.  Dugane,  but  good  men 
in  all  ages  have  suffered  martyrdom  for  the  vindication 
of  great  principles.  We  can  not  therefore  go  into  the 
merits  of  the  case  below,  but  an  examination  of  the  record 
calls  for  our  commendation  of  the  remarkable  degree  of 
patience  and  forbearance  manifested  by  the  trial  court 
The  writ  of  certiorari  is  ordered  qtuuihecL 


W.  C.  Babbee,  Plaintiff,  v.  Hugh  Bbennak,  Judge,  De- 
fendant. 

Contempt:  finding  of  court:   when  conclusive.     Where  there  is 

1  evidence  from  which  it  can  properly  be  found  that  defendant  was 
not  guilty  of  violating  an  order  of  the  court  by  making  sales  of 
liquor  to  certain  persons,  the  judgment  of  the  district  court  re- 
fusing to  punish  him  for  contempt  will  not  he  disturbed. 

Illegal  sale  of  liquor:  contempt:  intent.    The  sale  of  liquor  by  a 

2  pharmacist  without  taking  a  written  request  therefor,  showing 
the  purpose  for  which  it  is  desired,  is  a  violation  of  an  injunction- 
al  order  restraining  illegal  sales,  and  is  punishable  in  contempt 
proceedings  irrespective  of  the  question  of  intent  in  making  the 
sales. 

Same:  review  of  trial  court's  findings.    The  trial  court  cannot  right- 

3  fully  refuse  to  punish  for  contempt,  where  it  is  conclusively  shown 
that  a  defendant  has  violated  an  in  junctional  order  restraining 
the  illegal  sale  of  liquor;  and  where  this  is  done  the  facts  of  the 
case  will  be  reviewed  on  appeal  and  it  will  be  remanded  for  a 
proper  order. 
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Certiorari  proceedings  to  review  the  action  of  the 
defendant  in  refusing  to  punish  for  contempt. — Annulled 
and  remanded. 

Wednesday^  January  13,   1909. 

M.  8.  Odle,  for  plaintiff. 

Spurrier  &  Parsons,  for  defendant. 

Sherwin,  J. — On  the  2l8t  day  of  March,  1908,  a 
temporary  writ  of  injunction  was  issued  by  the  district 
court  of  Polk  County  restraining  the  Loper  Drug  Com- 
pany and  J.  H.  Loper  from  unlawfully  keeping  or  dispens- 
ing intoxicating  liquors.  On  the  17th  day  of  April,  1908, 
the  petitioner  herein,  who  is  also  the  appellant,  filed  in 
the  office  of  the  clerk  of  the  district  court  of  Polk  County 
an  information  and  affidavit  charging  that  said  J.  H.  Loper 
had  violated  the  temporary  injunction  theretofore  issued 
by  making  imlawful  and  illegal  sales  of  intoxicating  liq- 
uors, and  asking  that  he  be  brought  before  the  court  and 
required  to  show  cause  why  he  should  not  be  punished 
for  contempt  in  violating  the  temporary  injunction  which 
was  during  all  of' said  time  in  force. 

The  petition  charged  the  defendant  generally  with  a 
violation  of  the  prohibitory  law,  and  specifically  charged 
that  he  had  violated   it  in  making  sales  to  certain  indi- 
viduals.     Evidence   was    introduced    by    the 
*•  findln?'of         plaintiff  tending  to  show  specific  sales  of  in- 
conciusilr^      toxicatiug  liquors  without  requiring  a  writ- 
ten   request    therefor,    as    provided    by    the 
statute.     These  sales  were   denied  by  the   defendant,   and 
this   denial   was   supported   by   evidence   from   which    the 
defendant  may  well  have  found  that  the  alleged  sales  had 
not  in  fact  been  made,  and,  as  to  this  branch  of  the  ques- 
tion, it  is  sufficient  to  say  that  the  judgment  of  the  trial 
court  should  not  be  disturbed. 
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It  is  conclusively  proven,  however,  that  after  the  issu- 
ance of  the  injunction,   and  while   it  was  still   in   force, 
the   defendant,    through   his   servants,   had   made   a   great 
a.  Illegal  sale      ^^^7  ^^'^  oi  intoxicating  liquors  upon  writ- 
contmpiV        ^^    requests   which    wholly   failed    to   show 
*"**"*•  that    the    liquors   so    sold    were   bought   for 

medical  or  other  lawful  purposes.  Code,  section  2394, 
requires  that  a  pharmacist  before  selling  or  delivering  any 
intoxicating  liquor  shall  take  a  written  request  signed  by 
the  applicant,  which  shall  state  "the  actual  purpose  for 
which  the  request  is  made,  and  for  what  use  desired." 
We  have  held  in  many  cases  that  the  requirement  of  the 
statute  as  to  this  request  must  be  complied  with,  and  that, 
where  there  is  a  failure  to  comply  with  any  of  the  sub- 
stantial requirements  of  this  statute,  the  party  making  the 
sale  or  for  whom  the  sale  is  made  is  guilty  of  a  violation 
of  the  law,  and  subject  to  punishment  therefor.  State  v. 
Gregory,  110  Iowa,  624;  State  v.  Swallum,  111  Iowa, 
37;  Riser  v.  Tapper,  133  Iowa,  628;  Peak  v.  Biddinger, 
133  Iowa,  127. 

Defendant's  counsel  argue,  however,  that  in  contempt 
proceedings  of  this  character  the  intent  of  the  party  is 
material,  and  that  there  should  be  no  punishment  for  the 
violation  conceded  herein  because  of  the  good  faith  of 
the  defendant  Loper,  but  we  have  held  otherwise.  See 
cases  heretofore  cited  and  Lewis  v.  Brennan,  141  Iowa,  685 ; 
Long  V.  Joder,  139  Iowa,  471 ;  Lindsay  v.  Hatch,  85  Iowa, 
332. 

It  is  also  said  that  where  the  trial  judge  has  found 

the  party  charged  guiltless  of  the  contempt  on  the  facts 

in  the  case,  this  court  has  no  power  to  review  said  facts. 

g^^^.  This  contention   is  also  directly  opposed   to 

tHl**?ourt'8       ^^®    decisions    of    this    court.      Lindsay    v. 

findings.  Hatch,  supra;  Lewis  v.  Brennan,  supra..    In 

the  Lindsay  case  there  was  a  proceeding  by  certiorari  to 

test   the  legality   of   an   order  refusing   to   punish   for   a 
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similar  contempt,  and  where  it  was  also  conceded  that 
the  prohibitory  liquor  law  had  been  violated,  and  it  was 
said:  "It  is  true  the  defendant  found  that  Hagensick  was 
not  guilty  of  a  contempt,  but  he  did  so  notwithstanding 
the  fact  that  the  violation  of  the  injunction  was  fully  shown 
by  the  stipulation  of  the  parties,  and  in  no  manner  con- 
tradicted, and  it  should  have  been  punished  as  one.  In 
view  of  the  facts  disclosed  by  the  record,  the  defendant 
might  well  have  used  the  discretion  given  by  law  to  impose 
the  lightest  punishment  which  would  meet  its  requirements: 
but  in  deciding  that  there  was  no  contempt  and  in  dis- 
charging the  accused  he  acted  illegally." 

The  contention  of  the  defendant  that  under  the  com- 
mon law  the  trial  judge  has  exclusive  power  over  con- 
tempts in  violation  of  his  authority  has  no  application  to 
a  contempt  of  this  nature,  or,  in  fact,  to  contempts  under 
the  general  statute  of  this  State.  Contempts  in  this  State 
are  governed  by  statute,  and  not  by  common-law  rules. 
Drady  v.  District  Court  of  Polk  County,  126  Iowa,  346. 
Sections  2405  and  2407  provide  for  contempt  proceedings 
where  an  injunction  restraining  the  illegal  sale  of  intoxi- 
cating liquor  has  been  issued.  In  the  former  section  it  is 
said:  ^^When  an  injunction  has  been  granted,  it  shall 
be  binding  on  the  defendant  in  the  judicial  district  in 
which  it  was  issued,  and  any  violation  of  the  provisions  of 
this  statute  by  manufacturing,  selling  or  keeping  for  sale 
intoxicating  liquors  anywhere  in  said  district  shall  be  pun- 
ished as  a  contempt  as  provided  in  this  chapter."  Sec- 
tion 2407  provides  that  "a  party  found  guilty  of  contempt 
under  the  provisions  of  this  section  shall  be  punished  by 
a  fine  of  not  less  than  $200  nor  more  than  $1,000,  or  by 
imprisonment  in  the  county  jail  not  less  than  three  nor 
more  than  six  months,  or  by  both  fine  and  imprison- 
ment." This  statute  leaves  no  discretion  with  the  trial 
judge  when  it  is  clear  that  there  has  been  a  violation  of 
an  injunction  restraining  the  illegal  sale  of  liquors.     When 
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such  a  violation  of  the  law  is  shown,  it  is  the  imperative 
duty  of  the  judge  to  enforce  the  statute  and  to  punish  for 
the  contempt  which  has  been  committed,  and,  if  he  re- 
fuses so  to  do,  he  acts  illegally,  and  his  order  is  subject 
to  review  by  this  court.  See  cases  heretofore  cited.  The 
statute  in  question  is  unlike  the  general  contempt  statute 
in  this  respect  It  is  a  part  of  the  law  relating  to  the 
suppression  of  the  illegal  traffic  in  intoxicating  liquors,  and 
was  enacted  for  the  purpose  of  providing  a  more  complete 
and  expeditious  method  of  dealing  with  the  traffic,  and, 
having  been  enacted  for  this  purpose,  there  is  no  valid 
reason  why  it  should  not  receive  the  same  consideration  as 
a  part  of  the  law  governing  the  sale  of  intoxicating  liquors 
as  any  other  of  the  provisions  of  the  statute  relating  there- 
to. 

It  is  manifest  from  the  record  in  this  case  that  the 
defendant  acted  illegally  in  refusing  to  punish  for  a  con- 
tempt which  was  shown  without  contradiction,  and,  such 
being  the  case,  it  is  the  duty  of  this  court  to  annul  his 
order  and  remand  the  case  for  proceedings  conforming  to 
this  opinion. — Annulled  and  remanded. ' 


WooLF  Zachabia,  Appellee,  v.  M.  C.   Cohen  Compant, 

Appellant. 

Conditional  sales:  execution:  subsequent  purchasers:  notice.     A 

1  contract  of  conditional  sale,  executed  only  by  the  seller,  is  valid 
as  between  the  parties  and  subsequent  purchasers  with  actual 
notice;  and  if  acknowledged  and  recorded  as  such  its  validity 
cannot  be  successfully  assailed  by  a  subsequent  purchaser  or  incum> 
brancer,  except  upon  pleading  and  proof  that  he  became  such 
without  notice. 

Same:  evidence.    A  subsequent' incumbrancer  of  property  is  charged 

2  with  notice  of  the  rights  of  existing  creditors  when  informed  of 
facts  sufficient  to  put  him  on  inquiry  with  respect  thereto.  In 
the  instant  case  plaintiff  is  held  to  have  taken  his  mortgage  charged 
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with  notice  of  defendants  rights  under  his  conditional  bill  of 
sale  of  the  property. 

Appeal  from  Polk  District  Court. — ^Hon.  James  A.  Howe, 

Judge. 

Thubsday,    Jantjaby    14,    1909. 

Action  for  conversion  of  property  upon  which  plain- 
tiff claimed  a  lien.  The  defendant  set  up  an  alleged  prior 
lien  on  the  same  property.  The  case  was  transferred  to 
the  equity  side  of  the  docket,  and  tried  to  the  court.  Judg- 
ment and  decree  for  plaintiff  for  $65.  Defendant  appeals. 
— Reversed. 

Dale  &  Earvison,  for  appellant 

/.  K.  Macomher,  for  appellee. 

Evans,  C.  J. — On  June  10,  1906,  the  defendant  de- 
livered to  one  Mrs.  Walton  certain  furniture  under  a  con- 
ditional sale,  which  was  evidenced  by  writing  duly  executed 
by  the  defendant  as  provided  by  section  2905  of  the  Code. 
The  instrument  was  on  the  same  day  acknowledged  by  the 
defendant  as  vendor,  and  filed  for  record  and  recorded  in 
the  proper  records  of  Polk  County.  On  August  18,  1905, 
the  defendant  delivered  to  the  same  person  certain  other 
furniture,  in  pursuance  also  of  a  conditional  sale  evidenced 
in  writing,  and  acknowledged  and  recorded  in  the  same 
manner  as  the  previous  one.  The  property  so  delivered  to 
Mrs.  Walton  was  to  be  kept  by  her  at  214  East  Fourth 
Street,  Des  Moines,  Iowa.  On  September  5,  1905,  the 
plaintiff  loaned  to  Mrs.  Walton  the  sum  of  $300,  for  which 
she  gave  him  her  note  for  $350,  secured  by  a  mortgage 
upon  all  her  furniture  located  at  304-306  East  Court 
Avenue,  Des  Moines,  Iowa.     On  April  5,   1906,   the   de- 
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fendant  took  possession  of  some  of  the  furniture  included 
within  its  bill  of  conditional  sale,  and  in  pursuance  of  the 
terms  of  the  instrument. 

It  is  the  contention  of  the  plaintiff  that  the  property 
taken  by  the  defendant  was  property  included  in  his  mort- 
gage. The  evidence  is  very  indefinite  on  this  question. 
The  property  included  in  plaintiff's  mortgage  is  described 
as  being  located  at  304-306  East  Court  Avenue.  At  the 
time  such  mortgage  was  made  the  property  taken  by  the 
defendant  was  actually  situated  at  214  East  Fourth  Street, 
but  it  was  removed  the  next  day  to  the  other  address. 
Mrs.  Walton  did  have  other  furniture  at  304-306  East 
Court  Avenue  on  the  day  that  the  plaintiffs  mortgage  was 
made.  The  specific  description  in  plaintiff's  mortgage  is 
not  such  as  would  of  itself  identify  the  property  as  being 
the  same  furniture  that  Mrs.  Walton  had  at  214  East 
Fourth  Street.  But  plaintiff's  mortgage  purported  to  cover 
all  of  Mrs.  Walton's  furniture,  and  it  appears  that  at  the 
time  the  mortgage  was  made  the  removal  of  the  furniture 
was  in  contemplation.  It  is  the  contention  of  the  plaintiff 
that  his  mortgage  was  intended  to  cover  all  of  the  furniture 
in  her  possession.  He  contends  that  the  written  instrument 
under  which  the  defendant  claims  is  wholly  invalid,  be- 
cause it  was  not  properly  acknowledged,  and  therefore  not 
legally  recorded. 

The  defendant,  M.  C.  Cohen  Co.,  is  a  corporation.    The 

signature  of  the  corporation  was  attached  in  proper  form 

by  M.  C.  Cohen,  and  was  acknowledged  on  behalf  of  the 

corporation  by  M.   C.   Cohen,   who  was   the 

I.  Conditional  *     .  ,  ,  ^      . 

sales:  cxccu-     secretary  and  general  manager  of  the   com- 

tion:  subsc-  /»    •    i       i  ■• 

quent  pur-        pauv.      His   otiicial  Character,   however,    was 

chasers:  notice.  ,  . 

not  made  to  appear  in  the  acknowledgment, 
and  thia  constitutes  the  principal  defect  for  which  the 
plaintiff  contends.  The  instrument  was  in  fact  recorded 
and  properly  indexed  under  the  name  of  Cohen  Company 
as  vendor,  and  Walton  as  vendee.     Plaintiff  contends  that^ 
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before  the  recording  of  such  instrument  could  impart  con- 
structive notice,  it  should  have  been  indexed  under  the 
name  of  Walton  as  mortgagor,  and  under  the  name  of 
Cohen  Company  as  mortgagee.  The  instrument  was  prop- 
erly signed  by  the  vendor,  rather  than  by  the  vendee. 
National  Cash  Register  Company  v.  Schwab,  111  Iowa, 
605;  Cash  Register  Company  v.  Zangs,  127  Iowa,  713. 

Whethet  the  acknowledgment  or  mode  of  indexing 
was  defective,  we  need  not  now  inquire.  The  instrument 
was  a  valid  instrument  as  between  the  parties  thereto,  even 
though  it  had  neither  been  acknowledged  nor  recorded. 
Under  section  2905  such  instrument,  unrecorded,  is  re- 
garded as  invalid  only  as  against  a  creditor  or  purchaser 
from  the  vendee  without  notice.  Before  the  plaintiff  could 
be  heard  to  question  the  validity  of  such  instrument,  it 
was  incumbent  upon  him  to  show  not  only  that  he  was 
the  mortgagee  of  the  same  property,  but  that  he  became 
such  "without  notice"  of  the  conditional  sale.  The  burden 
was  upon  him  both  to  plead  such  fact  and  to  prove  it, 
Diemer  v.  Guernsey,  112  Iowa,  393;  Blackman  v.  Hen- 
derson,  116  Iowa,  578.  He  refrained  from  pleading  such 
fact,  and  offered  no  testimony  in  relation  thereto.  He  did 
plead  that  he  received  no  notice  of  defendant's  alleged 
foreclosure,  but  there  is  no  averment  in  his  pleading  that 
at  the  time  he  took  his  mortgage  he  had  no  notice  of  de- 
fendant's rights  under  his  contract  of  conditional  sale. 
The  charge  of  his  original  petition  was  that  defendant 
took  the  property  without  any  legal  right,  and  that  he 
"stole"  the  same.  He  coupled  this  averment,  however,  with 
the  further  averment  "that  the  plaintiff  has  been  informed 
and  believes  that  the  defendant  seized  the  said  property 
by  virtue  of  some  alleged  claim  of  mortgage  on  said  prop- 
erty. But  plaintiff  avers  that  no  notice  of  any  alleged 
mortgage  was  given  to  the  plaintiff;  that  no  publication 
of  notice  of  any  kind  was  made  as  provided  by  law;  that 
no  notice  of  any  foreclosure  was  served  on  the  plaintiff; 
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that  the  said  seizure  was  wholly  unlawful,  and  in  violation 
of  the  plaintiffs  rights."  A  very  liberal  construction  might 
permit  us  to  consider  one  of  the  foregoing  allegations  as 
an  allegation  of  want  of  notice  of  defendant's  rights  at 
the  time  plaintiff  took  his  mortgage.  But  upon  a  con- 
sideration of  plaintiff's  pleadings  as  a  whole,  we  are  satis- 
fied that  all  that  was  intended  to  be  alleged  here  was  that 
the  defendant's  foreclosure  of  his  alleged  mortgage  was 
without  notice.  This  construction  is  emphasized  by  the 
fact  that  after  defendant  filed  its  answer,  wherein  it  set 
up  its  written  instrument  of  conditional  sale,  the  plain- 
tiff filed  an  amendment  to  his  petition  in  two  counts,  which 
was  substantially  a  substituted  petition  covering  the  whole 
groimd  of  his  previous  pleading.  The  question  of  notice 
is  dealt  with  in  the  fourth  paragraph  of  the  second  count 
of  such  amendment  as  follows:  "That  the  plaintiff  is  in- 
formed and  believes  that  the  defendants  make  some  claim 
of  a  lien  against  said  property,  but  the  plaintiff  avers  that 
no  notice  of  any  kind  was  served  on  him  of  the  foreclosure 
of  said  mortgage;  that  the  plaintiff  is  a  resident  of  Des 
Moines,  and  was  not  served  with  a  notice  of  any  kind 
or  in  any  manner  of  the  foreclosure  of  said  mortgage; 
that  the  said  sei^re  was  unlawful,  and  against  the  rights 
of  the  plaintiff  herein."  He  later  filed  a  reply  to  defend- 
ant's answer  and  cross-bill,  which  was  a  general  and  specific 
denial  that  any  contract  of  conditional  sale  covering  such 
property  was  ever  executed,  acknowledged,  or  recorded. 
Turning  to  the  evidence,  Mrs.  Walton  was  a  witness 
on  behalf  of  the  plaintiff.  On  cross-examination  she  testi- 
fied as  follows:  "Before  he  took  his  mortgage  he  was  to 
a.  Same:  ^7  houso  ou  Fourth  Street,  and  I  told  him 

evidence.  ^j^^  f^miture  in  there,  I  had  bought  it  of 

Cohen  and  I  had  not  paid  for  it;  it  was  not  mine  yet 
I  showed  him  the  receipt  for  what  I  had  paid  Cohen  on 
the  property,  and  there  was  a  balance  due  him.  He  did 
not  ask  me  whether  or  not  I  had  given  any  mortgage  on 
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it  to  Cohen,  or  anything  of  that  kind.''  The  plaintiff  was 
a  witness  in  his  own  behalf,  but  he,  did  not  deny  this 
testimony  on  the  part  of  Mrs.  Walton.  On  the  subject 
of  notice  the  following  is  his  testimony:  "I  never  had 
any  notice  of  any  foreclosure  or  anything  of  that  kind.  I 
have  been  in  the  furniture  business,  but  my  business  now 
is  loaning  money  on  furniture  and  everything.  Cohen 
came  to  see  me  and  told  me  he  was  going  to  take  the 
goods  a  few  days  before  he  took  them.  He  said  his  mort- 
gage is  first;  that  he  had  the  first  lease."  He  also  testi- 
fied that  Cohen  tendered  him  the  privilege  of  redemption 
from  his  bill  of  sale  before  taking  the  property. 

In  view,  therefore,  of  the  state  of  the  pleadings  and 
testimony,  we  are  satisfied  that  the  plaintiff  has  not  shown 
himself  to  be  without  notice,  but,  on  the  contrary,  that 
he  had  notice  of  the  defendant's  right  to  the  furniture  in 
question.  Notice  of  facts  sufficient  to  put  him  upon  in- 
quiry is  all  that  is  required  under  the  law  of  this  State. 
We  are  satisfied  that  the  plaintiff  obtained  all  the  informa- 
tion from  Mrs.  Walton  that  he  cared  for,  and  perhaps 
more  than  he  wished.  It  is  apparent  from  all  the  tes- 
timony in  this  record  that  she  was  not  a  person  of  means 
or  credit.  The  plaintiff  had  himself  been  in  the  furniture 
business  before  he  had  launched  into  the  business  of  ^^loan- 
ing  money  on  furniture."  We  find  it  a  very  natural  in- 
ference arising  from  the  circumstances  appearing  in  this 
case  that  the  plaintiff  did  not  believe  that  Cohen  Company 
had  sold  this  furniture  to  Mrs.  Walton  on  time  except  by 
a  conditional  sale.  So  straitened  were  her  circumstances, 
to  the  knowledge  of  the  plaintiff,  that  for  the  purpose  of 
obtaining  a  loan  of  $300  from  him  she  not  only  executed 
a  note  and  mortgage  for  $350,  but  yielded  to  a  further 
exaction  that  she  should  pay  him  interest  at  the  rate  of 
$30  per  month  for  such  loan.  She  actually  made  such 
interest  payments  for  eight  successive  months,  according 
to  her  testimony.     In  addition  to  such  interest  payments, 
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she  paid  $50,  which  was  the  only  credit  actually  applied 
upon  the  note.  Her  actual  payments  on  this  transaction 
were  $290,  and  she  still  owes  $310  of  principal.  Con- 
cerning these  monthly  payments  the  plaintiff  testified: 
"I  have  no  book  account  of  the  payments  she  made  from 
month  to  month.     We  never  kept  a  record  of  that," 

We  mention  these  facts  in  this  connection  to  show 
that  the  plaintiff  was  a  man  of  sufficient  financial  acumen 
to  comprehend  readily  the  probable  right  of  Cohen  Com- 
pany from  the  information  received  by  him  from  Mrs. 
Walton.  The  depravity  of  such  a  transaction  is  indeed 
appalling,  but  we  are  not  able  to  deal  with  it  as  such  in 
this  case.    It  presents  a  subject  for  legislative  consideration. 

We  find  that  the  instruments  under  which  Cohen 
Company  took  the  property  were  valid  as  between  it  and 
Mrs.  Walton,  and  that  the  plaintiff  had  sufficient  notice 
of  them  to  put  him  upon  inquiry.  In  any  event,  he  has 
neither  pleaded  nor  proved  that  he  took  his  mortgage 
without  notice.  His  lien  is  therefore  inferior  to  that  of 
Cohen  Company.  Granted  that  he  had  a  right  of  redemp- 
tion, and,  perhaps,  to  a  notice  of  foreclosure,  either  actual 
or  constructive,  Cohen  tendered  him  the  right  of  redemp- 
tion and  he  refused  it.  He  has  offered  no  redemption  in 
his  pleadings,   and  is  entitled  to  nothing  in  this  case. 

The  court  below  erred  in  awarding  him  a  judgment, 
and  its  decree  must  be  reversed.  Decree  is  ordered  dis- 
missing his  petition. — Reversed. 


Sarah  Stoddard,  Appellee,  v.  N.  A.  Kendall,  Appellant 

Evidence:  attorney  and  client:  confidential  communications.     A 

I    communication  made  by  a  testator  to  the  attorney  drawing  his 

will  may,  or  may  not,  be  privileged,  depending  upon  its  nature; 

and  where  there  is  nothing  in  the  communication  itself  indicating 

that  is  was  of  a  confidential  nature,  and  no  other  fact  tending 
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to  so  characterize  it,  the  testimony  of  the  attorney  thereto  is  not 
privileged. 

Homestead:  election  by  widow.    A  widow  has  the  election  to  take 

2  either  a  homestead  right  or  a  distributive  share  of  her  husband's 
estate,  which  she  may  exercise  within  a  reasonable  time  after  his 
death;  and  while  mere  occupancy  of  the  property  for  a  con- 
siderable time  may  not  alone  be  sufficient  to  conclusively  estab- 
lish her  election  to  take  a  homestead,  still  it  raises  a  presumption 
which  should  be  considered  with  other  facts  bearing  upon  the 
question;  so  that  where  she  instituted  no  administration,  occu- 
pied the  property  for  two  and  one  half  years  and  all  the  circum- 
stances, her  acts  and  conduct,  were  inconsistent  with  a  claim  of 
any  other  estate  in  the  property  she  should  be  held  to  have  made 
an  election  of  the  homestead. 

Same.    While  by  the  statute  an  heir  may  end  the  time  within  which 

3  the  widow  may  make  her  election  to  take  the  homestead 
right  or  her  distributive  share,  by  serving  a  notice  requiring  her 
to  make  the  election,  still  failure  to  serve  the  notice  does  not  oper- 
ate to  extend  the  time  for  doing  so  indefinitely;  and  in  the  ab- 
sence of  such  notice  an  election  manifested  by  her  unequivocal 
words,  acts  and  conduct  may  be  enforced. 

Appeal  from  Tama  District   Court. — ^Hon.    C.   B.   Brad- 
SHAW,  Judge. 

Thursday,    January    14,    1909. 

Action  in  equity  for  partition  of  real  estate.  Decree 
ias  prayed  by  plaintiff,  and  the  defendant  appeals. — Af- 
firmed. 

Struble  &  Stiger,  for  appellant. 

/.  R.  Caldwell,  for  appellee. 

Weaver,  J.— On  July  29,  1903,  Sanford  G.  Kendall 
died  intestate,  seised  of  a  certain  tract  of  land  or  towni 
lot  which  constituted  his  homestead  in  the  city  of  Tama, 
Iowa.  Said  deceased  left  surviving  him  his  widow,  Ruth 
M.  Kendall,  and  certain  lineal  descendants,  among  whom 

Vol.  140  I  a.— 44 
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were  a  daughter,  Sarah  Stoddard,  the  plaintiff  in  this 
action,  and  a  son,  N.  A.  Kendall,  who  is  one  of  the 
defendants  and  appellant  herein.  Neither  the  widow  nor 
any  other  person  entitled  so  to  do  applied  for  or  took 
any  steps  to  secure  administration  upon  the  estate  of  the 
deceased,  and  the  same  has  never  in  fact  been  administered 
upon.  Indeed,  it  is  not  shown  that  said  deceased  left  any 
estate  or  property  except  said  homestead.  From  the  death 
of  said  intestate  the  widow  continued  to  occupy,  use  and 
control  the  homestead  until  April  28,  1906,  at  which  date 
she  died  testate.  Her  will,  which  bears  the  date  October 
31,  1903,  and  has  been  duly  probated,  makes  specific  be- 
quests to  each  of  her  children  and  grandchildren  except  a 
son  N.  A.  Kendall,  for  whom  it  provides  as  follows: 
"Sixth.  Subject  to  the  foregoing  charges,  bequests  and 
legacies  I  give  and  bequeath  to  my  beloved  son  Newell 
A.  Kendall  the  rest  and  residue  of  my  estate  of  which 
I  may  die  seised  whether  real,  personal  or  mixed,  includ- 
ing the  east  half  of  the  southeast  quarter  of  section  seven- 
teen (17)  in  township  eighty-two  (82)  north  and  range 
fifteen  (15)  west  of  the  5th  P.  M.  in  Tama  County,  Iowa." 
After  the  death  of  said  Ruth  M.  Kendall,  the  daughter, 
Sarah  Stoddard,  began  this  action  for  the  partition  of 
the  homestead  between  the  heirs  of  her  father,  Sanford 
G.  Kendall,  alleging  that  he  died  intestate,  seised  of  said 
homestead  property,  and  that  his  widow  elected  to  take 
and  enjoy  a  homestead  right  therein  in  lieu  of  a  distribu- 
tive share,  and  that  the  same,  therefore,  descended  to  his 
heirs  or  their  representatives  in  equal  shares. 

The  defendant  N.  A.  Kendall  denies  that  the  widow 
ever  elected  to  take  a  homestead  right  in  the  property  in 
lieu  of  a  distributive  share,  and  alleges  that,  upon  the 
death  of  her  husband,  she  became  vested  with  title  to  an 
undivided  one  third  of  said  property,  and  that,  upon  her 
death,  such  interest  passed  to  himself  under  the  residuary 
clause  of  his  mother^s  will  above  quoted.     On  trial  to  the 
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court,  it  was  shown  without  substantial  controversy  that 
from  the  death  of  her  husband  in  July,  1903,  to  her  own 
death  in  April,  1906,  the  widow  continued  in  full  occu- 
pancy and  control  of  the  property  as  a  homestead;  neither 
paying  nor  accounting  to  anyone  for  rents  or  profits.  At 
the  time  of  executing  her  will,  she  spoke  of  the  home  prop- 
erty to  the  lawyer,  J.  W.  Willett,  who  prepared  the  instru- 
ment, saying:  "I  intend  to  occupy  that  as  a  homestead  as 
long  as  I  live.  I  do  not  believe  I  have  a  child  that  will 
keep  me  out"  It  should  be  noted,  also,  that  the  will 
executed  by  her,  while  describing  specifically  other  prop- 
erty of  which  she  unquestionably  died  seised  or  possessed, 
makes  no  mention  of  the  property  in  contfoversy,  and,  if 
it  passed  to  the  defendant  at  all,  it  must  be  by  virtue  of 
the  general  language  used  in  the  residuary  clause.  The 
trial  court  found  for  the  plaintiff  that  the  widow  had 
elected  to  take  a  homestead  right  in  the  property,  and 
that  the  entire  fee  therein  descended  to  the  heirs  of  San- 
ford  G.  Kendall. 

It  is  first  argued  that  the  court  erred  in  admitting  the 

testimony  of  Mr.    Willett.      The   objection,    we   think,    is 

untenable.      The  mere  fact  that  the   person   offered   as   a 

witness  is  an  attorney  at  law  does  not  ren- 

attorncy  knd     dcr  it  improper  for  him  to  relate  statements 

client:  confi-  .        . 

dcntiai  com-      or  communicatious  made  to  him  by  another, 

munications.  ^  ./  7 

nor  is  the  fact  that  the  person  whose  state- 
ments are  sought  to  be  proven  was  a  client  of  said  lawyer 
at  the  time  the  communication  was  made  sufficient  in  it- 
self to  exclude  the  testimony  of  the  latter  concerning  it. 
That  which  the  statute  forbids  is  a  disclosure  of  "confi- 
dential communications"  properly  intrusted  to  him  in  his 
professional  capacity  and  necessary  and  proper  to  en- 
able him  to  discharge  the  functions  of  his  office,  according 
to  the  usual  practice  and  discipline.  Code,  section  4608. 
The  preparation  of  wills,  though  appropriately  and  com- 
monly done  by  lawyers,  is  by  no  means  exclusively  confined 
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to  members  of  the  profession.  It  may  be  done,  and  fre- 
quently is  done,  by  persons  in  every  rank  and  vocation  of 
life.  It  is  in  many  respects  essentially  the  work  of  a 
scrivener.  If  a  lawyer  be  employed  in  such  service,  the 
testator  may  ask  at  his  hands  legal  advice  and  intrust  him 
with  confidential  information  to  which  without  doubt  the 
protection  of  the  statute  would  apply,  but  the  mere  fact 
that  the  lawyer  was  engaged  in  preparing  a  will  at  or 
about  the  time  a  given  statement  was  made — and  that  is 
all  we  have  in  the  case  before  us — does  not  necessarily 
give  it  a  confidential  character.  Mueller  v.  Batcheler,  131 
Iowa,  650,  and  cases  there  cited.  See,  also,  Blackburn  v. 
Crawford,  70  U.  S.  175  (18  L.  Ed.  186).  In  short,  a 
conamunication  made  at  such  a  time  may  or  may  not  be 
privileged,  according  to  its  nature;  and,  if  upon  its  face 
it  bears  no  indication  of  being  a  communication  of  a  con- 
fidential nature,  and  there  be  no  other  fact  or  circum- 
stance tending  to  so  characterize  it,  the  testimony  of  the 
attorney  thereto  ought  not  to  be  excluded.  The  burden 
of  showing  the  confidential  relation  is  upon  the  party  ob- 
jecting. 

Proceeding,  therefore,  to  the  matter  in  issue,  counsel 

for  appellant  contend  that  the  whole  case  is  summed  up 

in  the  inquiry:     "Does  the  occupancy  of  the  homestead  by 

the  widow  for  two  and  one-half  years  after 

election  by       her  husbaud's   death   without  administration 

widowt 

upon  his  estate,  and  without  written  notice 
by  the  heirs  requiring  her  to  elect  between  homestead  right 
and  distributive  share^  and  without  written  election  by  her, 
constitute  an  election  on  her  part  to  take  homestead  rights  t" 
If  we  were  to  agree  that  the  question  thus  propoimded  is 
all  we  have  to  decide  upon  the  record  before  us,  we  should 
very  promptly  answer  it  in  the  negative,  and  reverse  the 
decree  appealed  from.  But  we  do  not  so  apprehend  the 
situation.  That  the  widow  has  an  election  between  the 
two  rights  is  settled  by  statute.     Code,  section  2985.     We 
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have  held  that  she  is  not  i^equired  to  make  her  election  at 
once  npon  her  husband's  death,  but  may  exercise  her  choice 
within  a  reasona.ble  time.  Cunningham  v.  Oamble,  57 
Iowa,  46.  And  we  can  not  now  say  that  under  no  cir- 
cumstances whatever  could  she  avail  herself  of  that  privi- 
lege after  two  and  one-half  years  from  the  death  of  her 
spouse.  There  may  be  cases  where  a  longer  delay  would 
not  be  unreasonable,  and  we  are  satisfied  that,  under  some 
circumstances,  delay  of  less  than  the  period  named  would 
be  clearly  so,  but  we  have  here  something  more  than  the 
bare  fact  of  delay  of  the  widow  during  the  remainder  of 
her  life  indicating  an  election.  Though  not  conclusive  of 
an  election,  such  delay  is  certainly  a  circumstance  of  some 
weight,  and  it  has  frequently  been  held  to  give  rise  to  a 
presumption — ^rebuttable,  of  course — ^that  the  widow  has 
elected  to  take,  homestead  rights.  Butterfield  v.  Wicks, 
44  Iowa,  310;  Stevens  v.  Stevens,  50  Iowa,  491;  McDon- 
ald V.  McDanald,  76  Iowa,  137;  Schlarb  v.  Holdenbaum, 
80  Iowa,  394.  It  is  true  that  no  administration  was  had 
in  this  case  upon  the  husband's  estate;  but  the  ^vidow  had 
by  statute  the  first  right  to  procure  it  if  the.  deceased  left 
any  estate  to  be  administered  upon.  As  we  have  said,  there 
is  nothing  to  show  the  existence  of  such  an  estate,  and,  if 
there  were,  we  think,  the  widow  could  not  by  her  neglect  or 
failure  to  seek  such  administration  prolong  the  time  in  which 
she  could  act  in  determining  her  rights  in  and  to  the  home- 
stead property.  There  is  nothing,  therefore,  to  indicate 
any  occasion  for  her  to  postpone  her  election  for  the  pur- 
pose of  ascertaining  which  course  would  be  to  her  best 
interest  under  the  principle  suggested  in  Thomas  v.  Thom- 
as, 73  Iowa,  661,  and  Lund's  case,  107  Iowa,  266.  We 
can  not  presume  the  existence  of  any  such  conditions. 
She  did,  in  fact,  continue  to  occupy  and  use  the  property 
as  a  homestead  until  her  death.  Her  conduct  was  in  all 
respects  consistent  with  the  purpose  to  so  hold  it  for  life. 
No  act^  word  or  statement  by  her  is  offered  tending  io 
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any  other  conclusion.  Xo  plausible  reason  is  diown  for 
rejecting  the  inference  or  presumption  whidi  attaches  to 
her  long-continued  possession  and  use.  It  is  of  much  sig- 
nificance that,  in  framing  her  testamentary  provision  for 
the  appellant,  she  describes  particularly  the  land  devised 
to  him,  but  nowhere  mentions  or  devises  any  interest  in 
the  town  property,  unless  we  are  to  say  it  is  embraced  with- 
in the  general  terms  of  the  residuary  clause.  It  is  diffi- 
cult to  avoid  the  conclusion  that,  if  she  considered  herself 
the  owner  of  this  property,  she  would  have  made  some 
specific  mention  of  it.  Her  statement  to  Willett  is  in  per- 
fect harmony  with  all  of  the  inferences  to  be  drawn  from 
her  conduct  and  attitude  with  respect  to  said  property,  and 
we  are  of  the  opinion  that  the  record  as  a  whole  sustains 
the  conclusion  of  the  trial  court 

Counsel  *  press  upon  our  attention  the  fact  that  no 
notice  was  sensed  upon  the  widow  requiring  her  to  make 
an  election,  and  that  there  is  no  showing  that  she  ever 
did  make  or  file  of  record  a  written  election 
to  take  homestead  rights  as  provided  in  Code, 
section  337  f.  It  is  true  the  statute  gives  an  heir  the  right 
to  serve  such  a  notice,  and,  if  the  widow  fails  to  signify 
her  election  within  six  months,  she  is  conclusively  held  to 
have  waived  her  homestead  right.  But  the  statute  does 
not  provide,  and  it  would  be  an  unreasonable  construction 
of  its  terms  to  say  that  the  right  of  election  shall  continue 
indefinitely  until  notice  is  served  or  that  a  binding  elec- 
tion may  not  be  made  without  the  execution  and  filing 
of  a  writing  to  that  effect.  The  question  as  to  what  con- 
stitutes an  election  between  homestead  right  and  distribu- 
tive share  (Code,  section  3377)  is  not  of  like  character 
with  the  question  of  election  to  take  under  a  wilL  Code, 
section  3376.  Robson  v,  Lamhertson,  115  Iowa,  368.  By 
the  latter,  it  is  enacted  that  the  widow's  share  shall  not 
be  affected  by  the  husband's  will  unless  she  consents  there- 
to in  the  particular  manner  there  described  and  pointed 
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out,  or  fails  to  do  so  within  six  months  after  proper  notice 
to  act.  By  the  former  a  method  is  provided  by  which  an 
heir  may  put  an  end  to  the  time  in  which  the  widow  can 
elect  between  her  homestead  and  the  distributive  share,  but 
it  neither  expressly  nor  impliedly  enacts  that,  where  no 
such  notice  is  served,  the  widow  may  not  bind  or  estop 
herself  by  an  election  which  has  not  been  reduced  to 
writing  and  filed  in  court 

While  a  written  election  is  perhaps  the  most  definite 
and  certain  method  of  exercising  the  right,  and  where 
notice  has  been  served  upon  the  widow  by  the  heir  it  is 
the  statutory  method,  we  see  no  reason,  in  the  absence  of 
such  notice,  for  not  adhering  to  our  former  decisions  upon 
this  question,  and  hold  that  an  election  manifested  by  un- 
equivocal acts,  words  and  conduct  may  be  enforced. 

The  decree  of  the  district  court  is  affirmed. 


Nationax  Loan  &  Investment  Co.,  Appellant,  v.  O.  A. 

Bleasdale. 

Agency:  extent  of  authority:  leasing  property  and  collecting 
RENTS.  The  authority  of  a  general  agent  is  not  unlimited,  but 
is  restricted  to  transactions  within  the  scope  of  his  principal's 
business  with  which  he  is  concerned;  so  that  proof  simply  that 
a  lease  of  premises  was  executed  by  an  agent  who  had  full  charge 
and  authority  to  collect  rents  does  not  show  power  to  contract  for 
the  payment  of  rents  in  anything  aside  from  money,  as  for  board 
of  the  agent  and  family. 

Appeal  from  Linn  District  Court. — Hon.  Milo  P.  Smith, 

Judge. 

Thuksday,  Januaby  14,   1909. 

Suit  to  recover  rent.     Counterclaim  for  board  aud 
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other  items.     There  was  a  verdict  and  judgment  for  the 
defendant,  from  which  the  plaintiflF  appeals. — Reversed. 

Voris  &  Haas,  for  appellant. 

F.  L.  Anderson  and  Chas.  W.  Kepler,  for  appellee. 

Sherwin,  J. — This  was  a  suit  brought  to  recover  rent 
alleged  to  be  due  under  a  lease  executed  by  the  plaintiff  to 
the  defendant  and  for  some  other  items  not  necessary  to 
mention.  The  defendant  admitted  that  rent  for  the  months 
of  December,  1903,  and  January,  February  and  March, 
1906,  amounting  to  $300,  was  due  and  unpaid,  but  in  a 
counterclaim  filed  by  him  he  asked  to  recover  for  board 
furnished  to  one  F.  Houston  and  his  wife  during  the  term 
of  his  occupancy  of  the  premises  in  question,  and  also  quite 
an  amount  for  heat  alleged  to  have  been  furnished  to  other 
premises  owned  by  the  plaintiff.  The  case  was  tried  to  a 
jury,  and  a  verdict  was  returned  and  a  judgment  entered 
thereon  giving  to  the  defendant  practically  all  that  he 
claimed. 

The  lease  in  question  was  negotiated  by  F.  Houston, 
who  was  at  the  time  the  plaintiff's  agent  in  charge  of  the 
property,  and  the  only  testimony  as  to  the  scope  of  the 
agent's  authority  over  the  premises  is  contained  in  the 
testimony  of  said  agent,  to  the  effect  that  during  all  of 
the  time  that  the  property  was  occupied  by  the  defendant 
he  had  full  charge  thereof,  and  had  authority  to  collect 
all  rents  due  plaintiff  from  defendant.  On  such  evidence, 
and  such  evidence  alone,  the  trial  court  instructed  as  fol- 
lows :  "A  principal  is  bound  by  the  action  and '  declara- 
tion of  its  agent  made  within  the  scope  of  his  agency.  If 
you  believe  from  the  evidence  that  the  agent,  Rouston,  had 
charge  and  control  of  the  plaintiff's  property  that  is  in 
dispute  in  this  case,  and  was  empowered  to  do  all  things 
necessary  in  relation  thereto,  then  any  agreement  that  he 
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may  have  made  with  the  defendant  would  be  binding  upon 
the  plaintiff."  This  instruction  was  followed  by  another 
one  announcing  the  same  rule,  but  applying  it  more  in 
detail. 

Complaint  is  made  of  these  instructions  by  the  ap- 
pellant, and  we  think  it  is  justly  so  made.  The  jury 
was  therein  told  in  .effect  that  if  it  found  that  the  agent, 
Roust  on,  had  charge  and  control  of  the  property,  and  was 
empowered  to  do  all  things  necessary  in  relation  to  renting 
the  same,  any  contract  he  may  have  made  with  the  de- 
fendant for  the  individual  board  of  himself  and  wife 
would  bo  binding  upon  the  plaintiff,  and  this  we  do  not 
believe  to  bo  the  law.  The  statement  of  the  agent  as  to 
the  scope  of  his  authority  amounted  to  no  more  than  a 
statement  that  he  had  general  supervision  or  control  over 
that  particular  property,  and,  if  it  be  said  that  the  au- 
thority thus  conferred  upon  him  made  him  in  a  sense  the 
general  agent  of  the  plaintiff  as  to  such  property,  it  is 
still  true  that  he  could  bind  the  plaintiff  when,  and  only 
when,  he  was  acting  within  the  scope  of  his  authority  as 
such  agent.  It  is  the  general  rule  that  an  agent  having 
power  to  collect  rent  has  no  authority  to  receive  anything 
in  payment  therefor  except  cash,  and  that  he  can  not  bind 
his  principal  by  any  arrangement  short  of  an  actual  col- 
lection and  receipt  of  the  money.  Mechem  on  Agency, 
section  375.  The  authority  of  a  general  agent  is  not  held 
to  be  unlimited,  and,  by  the  weight  of  authority,  the  rule 
is  established  that  such  authority  must  necessarily  be  re- 
stricted to  the  transaction  within  the  scope  of  the  business 
of  the  principal  with  which  he  is  concerned.  It  is  possible 
that  the  question  of  the  agent's  authority  in  this  particular 
case  was  for  the  jury,  taking  into  consideration  the  situa- 
tion of  the  parties  and  of  the  property,  but  no  such  ques- 
tion was  submitted  to  the  jury.  It  was  not  told  that,  if 
it  found  that  the  board  transaction  was  within  the  scope  of 
the  agent's  authority,  it  should  find  for  the  defendant  on 
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other  items.     There  was  a  verdict  and  judgment  for  the 
defendant,  from  which  the  plaintiff  appeals. — Reversed. 

Voris  &  Haas,  for  appellant. 

F,  L.  Anderson  and  Chas.  W..  Kepler,  for  appellee. 

Sherwin,  J. — This  was  a  suit  brought  to  recover  rent 
alleged  to  be  due  under  a  lease  executed  by  the  plaintiff  to 
the  defendant  and  for  some  other  items  not  necessary  to 
mention.  The  defendant  admitted  that  rent  for  the  months 
of  December,  1905,  and  January,  February  and  March, 
1906,  amounting  to  $300,  was  due  and  unpaid,  but  in  a 
counterclaim  filed  by  him  he  asked  to  recover  for  board 
furnished  to  one  F.  Houston  and  his  wife  during  the  term 
of  his  occupancy  of  the  premises  in  question,  and  also  quite 
an  amount  for  heat  alleged  to  have  been  furnished  to  other 
premises  owned  by  the  plaintiff.  The  case  was  tried  to  a 
jury,  and  a  verdict  was  returned  and  a  judgment  entered 
thereon  giving  to  the  defendant  practically  all  that  he 
claimed. 

The  lease  in  question  was  negotiated  by  F.  Houston, 
who  was  at  the  time  the  plaintiff's  agent  in  charge  of  the 
property,  and  the  only  testimony  as  to  the  scope  of  the 
agent's  authority  over  the  premises  is  contained  in  the 
testimony  of  said  agent,  to  the  effect  that  during  all  of 
the  time  that  the  property  was  occupied  by  the  defendant 
he  had  full  charge  thereof,  and  had  authority  to  collect 
all  rents  due  plaintiff  from  defendant  On  such  evidence, 
and  such  evidence  alone,  the  trial  court  instructed  as  fol- 
lows :  "A  principal  is  bound  by  the  action  and  declara- 
tion of  its  agent  made  within  the  scope  of  his  agency.  If 
you  believe  from  the  evidence  that  the  agent,  Houston,  had 
charge  and  control  of  the  plaintiff's  property  that  is  in 
dispute  in  this  case,  and  was  empowered  to  do  all  things 
necessary  in  relation  thereto,  then  any  agreement  that  he 
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may  have  made  with  the  defendant  would  be  binding  upon 
the  plaintiff. ^^  This  instruction  was  followed  by  another 
one  announcing  the  same  rule,  but  applying  it  more  in 
detail. 

Complaint  is  made  of  these  instructions  by  the  ap- 
pellant, and  we  think  it  is  justly  so  made.  The  jury 
was  therein  told  in  .effect  that  if  it  found  that  the  agent, 
Rouston,  had  charge  and  control  of  the  property,  and  was 
empowered  to  do  all  things  necessary  in  relation  to  renting 
the  same,  any  contract  he  may  have  made  with  the  de- 
fendant for  the  individual  board  of  himself  and  wife 
would  be  binding  upon  the  plaintiff,  and  this  we  do  not 
believe  to  be  the  law.  The  statement  of  the  agent  as  to 
the  scope  of  his  authority  amounted  to  no  more  than  a 
statement  that  he  had  general  supervision  or  control  over 
that  particular  property,  and,  if  it  be  said  that  the  au- 
thority thus  conferred  upon  him  made  him  in  a  sense  the 
general  agent  of  the  plaintiff  as  to  such  property,  it  is 
still  true  that  he  could  bind  the  plaintiff  when,  and  only 
when,  he  was  acting  within  the  scope  of  his  authority  as 
such  agent.  It  is  the  general  rule  that  an  agent  having 
power  to  collect  rent  has  no  authority  to  receive  anything 
in  payment  therefor  except  cash,  and  that  he  can  not  bind 
his  principal  by  any  arrangement  short  of  an  actual  col- 
lection and  receipt  of  the  money.  Mechem  on  Agency, 
section  375.  The  authority  of  a  general  agent  is  not  held 
to  be  unlimited,  and,  by  the  weight  of  authority,  the  rule 
is  established  that  such  authority  must  necessarily  be  re- 
stricted to  the  transaction  within  the  scope  of  the  business 
of  the  principal  with  which  he  is  concerned.  It  is  possible 
that  the  question  of  the  agent's  authority  in  this  particular 
case  was  for  the  jury,  taking  into  consideration  the  situa- 
tion of  the  parties  and  of  the  property,  but  no  such  ques- 
tion was  submitted  to  the  jury.  It  was  not  told  that,  if 
it  found  that  the  board  transaction  was  within  the  scope  of 
the  agent's  authority,  it  should  find  for  the  defendant  on 
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that  issue,  but  it  was  instructed  that,  if  the  jury  found 
that  Houston  had  general  charge  of  the  property,  they 
should  find  for  the  defendant  As  we  have  heretofore  said, 
we  do  not  think  it  a  part  of  the  general  authority  of  an 
agent  who  has  been  employed  to  rent  property  and  collect 
the  rents  to  apply  the  rent  in  payment  of  his  own  board 
bill,  and  we  are  therefore  constrained  to  hold  that  the  in- 
structions in  question  were  erroneous.  Holman  v.  Omaha 
Ry,  &  Bridge  Co.,  110  Iowa,  485;  Schneitman  v.  Noble, 
75  Iowa,  120;  Mechem  on  Agency,  sections  286,  287. 
The  record  fails  to  show  with  any  d^ree  of  certainty 
whether  the  property  which  the  defendant  claimed  to  have 
heated  under  an  oral  agreement  with  the  plaintiff's  agent 
Houston  was  owned  by  the  plaintiff  and  under  the  control 
of  said  agent,  but  from  the  instructions  of  the  court  we 
gather  that  such  was  the  case.  And,  if  we  are  correct  in 
this,  we  think  there  was  no  error  in  submitting  that  ques- 
tion to  the  jury  under  the  general  instructions  which  we 
have  noticed.  If  the  plaintiff's  agent  had  full  charge  and 
control  of  the  property  which  was  leased  to  the  defendant 
and  of  the  property  which  the  defendant  claimed  he  had 
furnished  heat  for,  it  is  possibly  true  that  a  contract  pro- 
viding for  such  heat  would  be  within  the  scope  of  the 
agent'«  authority,  if  his  authority  was  as  general  as  he 
claimed. 

For  the  error  pointed  out,  the  judgment  must  be  and 
it  is  reversed. 


Eva  L.  Lewis,  Administratrix,  and  Lee  W.  Lewis,  and 
Captain  Kidd  Lewis,  ^Minors,  by  their  next  friend, 
Eva  L.  Lewis,  Appellants,  v.  Lucina  J.  Mote  and 
William  H.  Mote. 

Real  property:  rescission  :  mutual  mistake  of  fact.    Where  parties 

I    having  the  same  source  of  knowledge  respecting  their  ownership 

of  property  are  mutually  mistaken  in  the  belkf  th9t  they  acquired 
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title  thereto  as  heirs  by  adoption,  the  mistake  is  one  of  fact,  and  an 
action  in  equity  to  rescind  a  contract  of  sale  of  the  interest  of  one 
to  the  other  and  to  cancel  a  deed  therefor  will  lie.  ~^ 

Same:  tender  of  reconveyance.    Where  no  title  passed  by  a  convey- 
2    ance  and  the  grantee  was  not  put  in  possession  a  tender  of  a  re- 
conveyance is  not  essential  to  a  right  of  action  to  rescind  the 
contract  and  cancel  the  deed. 

Appeal  from  Tama  District  Court. — ^Hon.  C.  B.  Bradshaw, 

Judge. 

Tuesday,  Januaby  19,  1909. 

Suit  in  equity  to  rescind  a  contract  of  sale,  and  to 
annul  deeds  executed  in  pursuance  thereof.  There  was  a 
judgment  dismissing  the  petition,  and  the  plaintiffs  appeal. 
— Reversed. 

Strvble  &  Stiger,  for  appellants. 

Crosby  &  Fordyce  and  Willett  &  WUlett,  for  appellees. 

Sherwin,  J. — Samuel  J.  Lewis  was  at  one  time  the 
owner  of  the  land  involved  in  this  suit.  He  conveyed  it 
to  his  wife,  Diana  D.  Lewis,  who  died  intestate  the  owner 
thereof.  James  F.  Lewis,  the  husband  of  the  plaintiff 
Eva  L..  Liewis,  and  the  father  of  the  minor  plaintiffs,  and 
the  defendant  Lucina  J.  Mote,  were  the  duly  adopted  chil- 
dren of  Samuel  J.  Lewis,  but  not  of  Diana  D.  Lewis,  his 
wife.  Samuel  J.  Lewis  died  in  1896  and  Diana  D.  Lewis 
in  1904.  James  F.  Lewis  and  his  wife,  the  plaintiff  Eva 
L.  Lewis,  lived  with  Diana  D.  Lewis  on  the  farm  involved 
in  this  controversy  at  the  time  of  her  death,  and,  as  we 
understand  the  record,  James  F.  Lewis  remained  in  posses- 
sion thereof  up  to  the  time  of  his  death,  which  occurred 
soon  after  the  death  of  Diana  D.  Lewis,  and  since  his  death 
the  same  has  been  in  the  possession  of  his  widow  and  heirs. 
Soon  after  the  death  of  Diana  D.  Lewis,  James  F.  Lewis 
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purchased  of  his  sister,  Lucina  Mote,  her  supposed  interest 
in  the  land  in  question  as  an  heir  of  Diana  D.  Lewis,  and 
paid  her  therefor  the  consideration  agreed  upon,  which  was 
$1,900.  Thereafter  it  was  discovered  that  neither  of  them 
took  any  title  through  Diana  D.  Lewis,  and  this  suit  fol- 
lowed. 

It  clearly  appears  that  Diana  D.  Lewis  died  the  owner 
of  the  land  in  question,  and  it  is  admitted  that  James  F. 
Lewis  and  Lucina  J.  Mote  were  not  adopted  by  her,  and 
1  Real  PROPERTY-  ^^^^  ^^  interest  in  the  land  through  her. 
SutiS^^mis-  '^^^  evidence  conclusively  shows  that,  when 
take  of  fact.  ^^  conveyance  was  made  to  James  F.  Lewis, 
both  he  and  Mrs.  Mote  fully  believed  that  they  were  legal 
heirs  of  Diana  D.  Lewis,  and  that,  by  reason  thereof,  each 
owned  a  half  interest  in  the  land  in  question.  They  were 
both  mistaken  as  to  this,  and  the  only  real  question  for 
determination  in  this  case  is  whether  the  plaintiffs  are  en- 
titled to  relief  because  of  such  mistake. 

It  makes  but  little  difference  whether  the  mistake  was 
in  supposing  that  Diana  D.  Lewis  had  executed  the  adop- 
tion papers  or  in  supposing  that,  because  of  the  paper  in 
fact  executed,  they  became  the  heirs  of  Diana.  Whichever 
theory  he  adopted,  the  mistake  was  one  of  fact,  and  one 
which  a  court  of  equity  will  correct  In  either  event,  it 
was  a  mistake  as  to  the  ownership  of  property,  and  that  is 
a  mistake  of  fact.  Bottorff'v,  Lewis,  121  Iowa,  27;  Lee 
&  Jamison  v.  Percival,  85  Iowa,  639 ;  Baker  v.  Massey,  50 
Iowa,  399;  Stedwell  v.  Anderson,  21  Conn.  139;  Kerr  on 
Fraud  &  Mistake,  309.  The  mistake  in  this  case  was 
mutual.  Both  parties  to  the  contract  had  the  same  knowl- 
edge touching  their  rights,  and  both  supposed  they  were 
acting  within  such  rights.  In  equity,  if  a  purchaser  has 
been  wronged  by  a  mistake  as  to  the  interest  of  his  grantor, 
relief  will  be  granted.  The  deed  will  be  treated  as  an 
executory  contract  to  convey,  and  a  rescission  thereof  may 
be  decreed.     1  Beach  on  Modem  Contracts,  section  805. 
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It  is  said  that  the  plaintiffs  should  not  recover  because 

a  deed  reconveying  the  supposed  interest  was  not  tendered. 

But  if  the  defendant  had  no  title,  which  was  practically 

conceded,  and  did  not  put  the  grantee  in  pos- 

of  rcconvcy.      scssiou  of  the  land,  which  is  also  conclusively 

shown,  we  see  no  occasion  for  tendering  a 

deed  which   could   convey  nothing.-    Moreover,   the  minor 

plaintiffs  could  only  convey  through  a  representative  duly 

authorized  to  make  such  conveyance  by  order  of  the  court. 

The  plaintiffs  are  clearly  entitled  to  the  relief  asked, 
but,  in  granting  the  same,  the  deed  from  Lucina  J.  Mote 
and  husband  to  James  F.  Lewis  attempting  to  convey  the 
property  in  question  should  be  s^t  aside  and  cancelled,  and 
it  is  so  ordered.  The  motion  to  strike  the  appellees'  amend- 
ment to  the  abstract  is  sustained  as  to  all  matter  con- 
tained therein,  except  the  opinion  of  the  trial  court.  The 
judgment  of  the  trial  court  is  reversed,  and  the  case  is 
remanded  for  judgment  in  accordance  with  this  opinion, 
or  the  plaintiffs  may  have  such  judgment  in  this  court  if 
they  so  elect — Reversed. 


John  A.  Moyees,  Appellant,  v.  Ejlthebine  V.  FoaAETY, 
as  Administrator  of  the  Estate  of  D.  J.  Fogaety,  De- 
ceased, Appellee. 

Principal  and  agent:  authority  of  agent:  evidence.    On  the  question 

1  of  an  agents  authority  to  bind  his  alleged  principal  by  certain  con- 
tracts for  the  sale  of  fruit  trees,  the  evidence  is  held  sufficient 
to  take  the  issue  to  the  jury. 

Same.    Where  it  was  conceded  that  an  agent  could  bind  his  principal 

2  by  a  reasonable  contract  for  the  sale  of  fruit  trees,  and  the  evi- 
dence indicated  that  his  authority  in  that  respect  was  somewhat 
general,  a  separate  instrument  executed  in  the  same  manner  and  as 
a  part  of  the  same  transaction,  obligating  the  principal  to  plant 
the  trees  and  replace  them  for  a  term  of  years,  should  have  been 
received  in  evidence  in  an  action  for  breach  of  the  contract. 


702  MoYERs  V.  FoGABTY.*  [140  lowa 

Same:  ratification  of  agents  contract.    A  principal  cannot  affirm 

3  one  part  of  his  agent's  contract  which  is  favorable  to  him  and  at 
the  same  time  disaffirm  the  remainder ;  and  to  bind  him  by  the  entire 
contract  which  he  has  affirmed  in  part,  it  is  not  necessary  to  show 
that  he  had  knowledge  of  all  its  conditions. 

Agency:  competency  of  evidence.    Absolute  knowledge  is  not  the  test 

4  of  a  witness's  qualification  to  speak  upon  a  given  subject;  so  that 
an  employee  who  for  several  years  had  been  at  work  in  and  about 
his  employers  place  of  business,  having  had  an  opportunity  to 
know  his, fellow  employees  an  who  in  fact  knew  the  alleged  agent 
who  made  the  contracts  in  suit,  was  competent  to  testify  that  such 
agent  was  in  the  employ  of  his  principal  at  the  time  the  contracts 
were  made,  even  though  not  a  witness  to  his  contract  of  employ- 
ment and  knew  nothing  of  its  terms. 

Parol  evidence:  application  of  rule.     A  party  cannot  conduct  his 

5  business  by  making  contracts  in  an  assumed  name  and  then  avoid 
the  obligations  by  invoking  the  parol  evidence  rule  to  exclude 
proof  of  his  true  relations  to  the  transaction.   • 

Attorney  and  client:  privileged  communications:  burden  of  proof. 

6  To  exclude  the  communication  of  a  client  to  his  attorney  as  pri- 
vileged the  relation  of  attorney  and  client  must  exist,  and  the 
communication  must  have  been  made  to  enable  the  attorney  to 
properly  conduct  the  suit  or  better  advise  his  client;  and  where 
the  record  as  made  does  not  disclose  a  confidential  relation  the 
burden  is  upon  the  party  raising  the  objection  of  privilege  to 
show  it. 

Pleadings:   amendment:   discretion.     Where   an   amendment   to   a 

7  petition  effecting  a  radical  change,  in  the  issues  is  offered  late 
in  the  progress  of  the  trial,  the  court's  refusal  to  permit  it 
is  not  an  abuse  of  discretion  in  that  regard. 

Pleadings:  reply.    Where  there  is  evidence  in  support  of  the  allega- 

8  tions  of  a  reply,  and  its  only  effect  is  to  conform  the  allegations 
to  the  proof  and  the  theory  upon  which  the  case  was  tried,  it  should 
not  be  stricken. 

Appeal:  costs.    Where  counsel  rely  upon  numerous  alleged  errors  of 

9  the  trial  court  in  ruling  upon  the  admission  of  evidence,  but  his 
brief  makes  no  reference  to  the  record  except  by  stating  the  name 
of  the  witness,  and  marginal  numbers  of  lines  are  also  omitted 
from  the  abstract,  costs  will  not  be  allowed  for  printing  the  same. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  O.  D. 
Wheeler,  Judge. 
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Tuesday,  January  19,  1909. 

Action  at  law  to  recover  damages  for  breach  of  con- 
tract There  was  judgment  for  the  defendant  npon  a 
directed  verdict,  and  plaintiff  appeals. — Reversed. 

Wright  &  Baldwin  and  A.  TF.  Ashwith,  for  appellant. 

John  P.  Organ  and  Walter  I.  Smith,  for  appellee. 

Weaver,  J. — The  plaintiff's  alleged  causes  of  action 
are  stated  in  eight  separate  counts  of  his  petition  which  are, 
in  substance,  as  follows:  Count  1  declares  upon  a  written 
contract  or  order,  dated  June  2,  1898,  alleged  to  have  been 
made  between  him  and  D.  J.  Fogarty  acting  by  an  agent  for 
the  purchase  of  fifty-three  apple  trees,  and  some  minor  items 
of  other  trees  and  plants.  Count  2  declares  upon  a  similar 
contract  dated  June  16,  1898,  for  the  purchase  of  one 
thousand  apple  trees.  Count  3  is  upon  a  similar  contract 
dated  January  20,  1900,  for  the  purchase  of  four  thousand 
cherry  trees.  Count  4  is  upon  a  similar  contract  dated 
March  2,  1900,  for  the  purchase  of  four  hundred  and 
seventy  cherry  trees.  Count  5  is  upon  another  similar 
contract,  dated  March  14,  1900,  for  the  purchase  of  one 
thousand  five  hundred  and  thirty  cherry  trees.  Count  6 
is  upon  another  similar  contract  dated  May  14,  1900,  for 
the  purchase  of  one  hundred  and  twenty-six  apple  trees 
and  four  hundred  plum  trees.  Count  7  is  upon  still  an- 
other similar  contract,  dated  May  24,  1900,  for  the  pur- 
chase of  one  thousand  three  hundred  and  sixty  apple  trees 
and  one  thousand  six  hundred  plum  trees.  Count  8  is 
based  upon  an  open  account  for  work  and  labor  alleged 
to  have  been  done  at  the  instance  and  request  of  said 
Fogarty.  The  written  contracts  mentioned  in  counts  1 
and  2  state  the  name  of  the  seller  to  be  J.  R.  Rice,  and 
are  signed  "J.  R.  Rice,  by  W.  J.  Hoey."     The  contracts 
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mentioned  in  counts  3,  4  and  5  also  give  the  name  of 
J.  R.  Rice  as  seller,  and  are  signed  "J.  R.  Rice,  by  A. 
J.  Dunigan."  The  contracts  mentioned  in  counts  6  and 
7  name  D.  J.  Fogarty  as  the  seller,  and  are  signed  "D. 
J.  Fogarty,  by  G.  E.  Guthrie."  It  is  alleged,  however, 
that  in  each  instance  D.  J.  Fogarty,  doing  business  under 
the  name  of  the  Council  Bluffs  Nursery  Company  or  the 
Council  Bluffs  Nurseries,  was  the  real  party  in  interest 
in  making  the  sale,  and  that  Hoey,  Dunigan  and  Guthrie 
were  acting  as  his  agents  or  representatives  therein.  It  is 
also  alleged  that  J.  R  Rice  had  formerly  been  the  owner 
of  said  nursery  business,  and  that  Fogarty,  having  become 
the  purchaser  thereof,  claimed  and  represented  that  he 
also  had  the  right  to  use  the  name  of  said  Rice,  and  did 
in  fact  so  use  it,  instead  of  his  own  individual  name,  in 
some  of  the  transactions  above  referred  to.  Each  contract 
contains  a  clause  in  these  words:  "Substitution  to  be  made 
if  absolutely  necessary." 

The  contract  of  June  16,  1898,  bears  an  indorsement 
as  follows:  "All  trees  replaced  free  of  cost  for  five  years." 
Signed  "W.  J.  Hoey."  The  contract  dated  January  20, 
1900,  has  indorsed  upon  it  the  following:  "I  agree  to 
plant  this  bill  of  trees  in  the  spring  of  1900,  and  replace 
all  trees  that  die  for  five  years.  Two  thousand  Dyehouse, 
two  thousand  Osthine  Russian.  This  order  is  subject  to 
change  of  varieties  and  number  of  trees  of  two  or  three 
hundred  either  more  or  less  to  plant  the  piece  of  ground 
intended  for  them.  This  bill  to  be  settled  by  bankable  note 
one  year  at  a  time  for  three  or  five  years  if  necessary  at 
six  percent  interest  A.  J.  Dunigan."  The  contract  of 
March  14,  1900,  has  the  following  indorsement:  "One 
thousand  Dye  House.  Five  hundred  and  thirty  Osthein 
Russian.  Twenty-five  E.  Ohio.  Twenty-five  Mores  Early. 
Twenty-five  Worden.  I  am  to  replace  all  trees  for  five  years. 
A.  J.  Dunigan."  The  contract  of  May  26,  1900,  bears  the 
following:    "All  stock  sold  to  J.  A.  Moyers  is  to  be  planted 


I  an. 
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by  the  first  party.  This  order  is  sold  on  time."  Signed 
"George  E.  Guthrie.'' 

The  plaintiff  further  alleges  that  at  the  time  each  of 
said  sales  were  made  or  orders  given  the  said  Fogarty  by 
his  said  agents  undertook  and  agreed  to  replace  in  his 
orchard  all  trees  received  under  said  orders  which  failed 
to  live  and  thrive  at  any  time  during  the  period  of  five 
years,  and  that  on  May  26,  1900,  and  as  a  part  of  the  same 
transaction  in  which  the  order  mentioned  in  the  seventh 
count  of  the  petition  was  given,  the  said  Fogarty,  acting  by 
his  agent,  entered  into  a  written  agreement  for  the  re- 
placement of  all  nursery  stock  then  sold,  or  theretofore 
sold,  to  said  plaintiff  for  the  period  of  five  years  without 
further  charge,  and  set  forth  in  the  following  writing  which 
is  known  and  mentioned  in  the  record  as  "Exhibit  Z": 
"Exhibit  Z.  May  26,  1900.  This  is  to  certify  that  we 
the  undersigned  nursery  men  of  Council  Bluffs,  Iowa,  do 
hereby  agree  to  replace  all  nursery  stock  for  J.  A.  Moyers, 
of  Boone,  Iowa,  that  said  J.  A.  Moyers  purchased  of  the 
Council  Bluffs  Nursery  for  a  period  of  five  years  (5  years) 
free  of  charge,  and  the  above  agreement  holds  good  for 
any  nursery  stock  that  J.  A.  Moyers  may  purchase  of  said 
Council  Bluffs  Nursery,  and  said  J.  A.  Moyers  will  not 
allow  his  live  stock  such  as  cattle  and  horses  to  run  at 
large  among  said  nursery  stock  and  in  witness  thereof  we 
attach  our  respective  nanaes.  [Signed]  J.  A.  Moyers,  D. 
J.  Fogarty,  G.  E.  Guthrie."  He  further  alleges  that,  of 
the  trees  so  ordered  and  purchased  by  him,  much  the  great- 
er part  failed  to  grow,  or  were  lost  during  the  period  of 
five  years  covered  by  said  agreement,  but  that  said  Fogar- 
ty, though  often  requested  so  to  do,  failed  and  neglected  to 
replace  the  same,  and  judgment  is  asked  against  him  for 
the  damages  so  resulting. 

Since  the  beginning  of  this  action  D.  J.  Fogarty  has 
died,  and  the  administratrix  of  his  estate,  Katherine  V. 
Fogarty  has  been  substituted  as  defendant    Answering  the 

Vol.  140  Ia,— 45 


706  MoYEBs  V.  FoGAETY.  [140  lowa 

petition,  the  defendant  denies  the  same ;  denies  that  Fogarty 
was  in  any  manner  a  party  to  the  alleged  transactions;  de- 
nies that  any  of  the  persons  so  dealing  with  plaintiff  were 
agents  of  said  Fogarty,  or  authorized  to  represent  him 
in  any  manner  by  their  contracts.  She  specifically  denies 
that  said  Fogarty  ever  executed  the  contract  Exhibit  Z, 
or  authorized  anyone  to  enter  into  the  same,  or  to  sub- 
scribe his  name  thereto.  On  these  issues  the  jury  was 
impaneled,  and  trial  proceeded,  closing  with  a  directed  ver- 
dict and  judgment  for  defendant. 

It  is  evident  that  under  the  issues  tendered  by  the 
answer  it  became  a  matter  of  first  importance  to  the  ap- 
pellant to  produce,  if  he  could,  evidence  tending  to  estab- 
lish Fogarty's  connection  with  the  several  contracts  in  suit, 
as  well  as  the  authority  of  the  several  alleged  agents  to 
represent  him  in  said  transactions,  and  to  this  end  much 
testimony  was  offered  upon  the  trial.  Many  exceptions 
have  been  preserved  to  the  rulings  of  the  trial  court  upon 
these  offers.  The  bearing  of  the  testimony  and  of  the 
rulings  thereon  can  be  better  understood  if  we  first  men- 
tion the  facts  which  are  conceded  and  some  of  the  con- 
tested allegations  of  the  petition,  of  which  there  is  compet- 
ent evidence.  It  is  shown,  without  substantial  controversy, 
that  for  a  period  of  years  prior  to  December,  1899,  J. 
R.  Rice,  doing  business  as  the  Council  Bluffs  Nursery 
Company  or  the  Council  Bluffs  Nurseries,  was  a  whole- 
sale and  retail  dealer  in  nursery  stock  at  Council  Bluffs, 
Iowa.  His  sales  were  quite  largely  to  dealers  who,  by 
themselves  and  their  agents,  sold  the  stock  at  retail.  Prior 
to  the  date  last  mentioned  Fogarty  was  purchasing  quanti- 
ties of  trees  from  Rice  and  retailing  them,  in  which  busi- 
ness he  employed  agents.  Though  denied  in  the  pleadings, 
it  is  conceded  in  argument  that  W.  J.  Hoey  was  one  of 
these  agents  in  the  service  of  Fogarty,  and  there  is  evidence 
tending  to  show  that  A.  J.  Dimigan  acted  in  like  capacity. 
It  is  also  conceded  that  said  Hoey  is  the  person  who  took 
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the  orders  or  contracts  in  the  name  of  Eice,  as  mentioned 
in  counts  1  and  2  of  the  petition,  and  th-at  in  so  doing  he 
was  acting  as  agent  of  Fogarty  who  received  and  filled  the 
said  orders  and  collected  payment  therefor.  It  is  further 
conceded  in  argument,  and  was  conceded  upon  the  trial, 
that  G.  E.  Guthrie,  who  took  the  orders  mentioned  in 
counts  6  and  7  of  the  petition,  was  the  agent  of  Fogarty, 
and  authorized  to  take  the  same,  but  his  authority  to  exe- 
cute Exhibit  Z  or  subscribe  Fogarty^s  name  thereto  is  con- 
tested. In  December,  1899,  Eice  sold  the  business  and 
the  right  to  use  the  business  name  to  Fogarty.  There  is 
evidence  tending  to  show  that  at  the  time  of  said  sales  to 
plaintiff  Hoey  and  others  of  his  agents  had  been  supplied 
by  Fogarty  with  rubber  stamps  to  affix  the  name  of  Eice 
to  tree  contracts,  but  Eice  testifies  that  this  \(^as  done  with- 
out his  knowledge  or  authority.  Dunigan  appears  to  have 
used  such  a  stamp  in  taking  the  contracts  mentioned  in 
counts  3,  4  and  5  of  the  petition.  Guthrie,  the  admitted 
agent  of  Fogarty,  had  and  used  a  rubber  stamp  in  affixing 
the  signature  of  the  latter  to  the  contracts  mentioned  in 
counts  6  and  7.  Other  pertinent  facts  will  be  mentioned 
in  the  further  progress  of  this  opinion.  Broadly  speak- 
ing, it  may  be  said  that,  when  we  have  taken  account  of 
the  matters  alleged  and  the  matters  admitted,  the  contro- 
versy narrows  itself  aroimd  these  two  propositions:  First, 
whether  Fogarty  was  in  any  manner  responsible  to  plain- 
tiff upon  the  orders  and  contracts  taken  by  Dunigan,  and 
mentioned  in  counts  3,  4  and  5  of  the  petition;  and, 
second,  whether  the  alleged  agreement  to  replace  trees  for 
the  period  of  five  years,  and  especially  the  agreement  em- 
bodied in  Exhibit  Z,  w^ere  made  by  Fogarty  or  by  any 
other  person  having  authority  to  make  such  contract  in  his 
name. 

I.  As  will  be  noticed,  the  contracts  taken  by  Duni- 
gan under  date  of  January  20,  1900,  March  2,  1900, 
March  14,  1900,  provided  for  the  sale  to  the  plaintiff  of 


Y08  MoYEKs  V.  Fogaety.  [140  Iowa 

the  aggregate  number  of  six  thousand  cherry  trees.     It  ap- 

1.  Principal  and  pearS  that  the  first  of  these  orders  con- 
authority  of  templated  a  supply  suiEcient  to  plant  a  given 
evidence  field   owued  by  plaintiff,   but  by  reason  of 

mistakes  in  the  estimate,  or  a  conclusion  to  lessen  the  space 
between  the  planted  trees,  the  number  was  thereafter  in- 
creased by  the  two  later  orders,  enlarging  the  number  from 
four  thousand  to  six  thousand  -and  that  the  three  orders 
constitute,  in  effect,  one  transaction.  It  is  insisted  by  ap- 
pellee that  there  is  no  competent  evidence  tending  to  show 
that  Fogarty  was  the  principal  in  said  sales,  or  that  Duni- 
gan  was  in  any  way  representing  him  therein,  or  that  he 
is  in  any  manner  liable  to  the  plaintiff  for  Dunigan's 
failure,  if  any,  to  perform  his  part  of  the  agreement  At 
the  risk  of  some  repetition  we  collate  a  few  of  the  reasons 
appearing  of  record  why  we  think  this  question  should 
have  been  submitted  to  the  jury  under  proper  instructions. 
There  was  evidence  tending  to  show  that  Dunigan  had 
prior  to  this  time  been  the  agent  of  Fogarty  in  this  line 
of  business.  There  was  also  evidence  from  which  the 
jury  could  find  that,  a  few  days  before  the  first  of  the 
cherry  tree  orders  was  given,  Mr.  Fogarty  in  person,  with 
Dunigan  and  Guthrie,  appeared  at  the  plaintiff's  home  in 
Boone  County,  where  they  together  sought  to  secure  his 
order  for  cherry  trees  with  which  to  plant  a  so-called  com- 
mercial orchard.  In  this  negotiation  Fogarty  coupled 
Dtinigan's  name  with  his  own,  and  solicited  plaintiff  to 
purchase  from  them,  but,  the  price  demanded  not  being 
satisfactory  to  plaintiff,  the  parties  separated  without  clos- 
ing a  deal.  Later  Dunigan  reappeared,  saying  that  Fo- 
garty and  he  were  now  prepared  to  reduce  the  price,  and 
upon  this  basis  an  agreement  was  reached  and  the  trees 
ordered.  The  contracts,  though  nominally  made  with  J. 
R  Rice,  as  was  done  with  the  prior  apple  tree  orders,  and 
having  his  name  subscribed  thereto  by  Dunigan,  were  con- 
fessedly made  after  Rice  had  sold  the  business  to  Fogarty, 
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and  there  is  no  pretense  that  Rice  had  anything  to  do  with 
the  transaction.  Fogarty  had  on  other  occasions  authorized 
or  ratified  the  practice  of  using  Rice's  name  in  tree  con- 
tracts and  affixing  Rice's  name  thereto  by  the  use  of  rub- 
ber stamps.  A  witness  in  the  employ  of  Fogarty  at  that 
time  swears  that  Fogarty  exhibited  these  cherry  tree  con- 
tracts, or  some  of  them,  to  him,  saying  he  had  sold  another 
large  order  to  Moyers,  and  directed  him  to  pack  the  trees 
for  shipment.  Indeed,  we  do  not  understand  defendant  to 
contend  that  the  trees  to  fill  these  orders  were  not  furnished 
by  Fogarty,  bitt  the  contention  is  that  if  so  furnished  it 
was  in  the  nature  of  a  sale  to  Dunigan  to  enable  him  to  fill 
his  personal  contract  with  appellant.  Each  of  the  cherry 
tree  orders  contains  the  sentence  "Address  all  communica- 
tions to  lock  box  73,  Council  Bluffs,  Iowa,"  and  subse- 
quent correspondence  with  Fogarty  indicates  that  this  was 
the  number  of  his  post  office  box.  Fogarty  and  Dunigan 
discussed  their  business  relations  with  or  in  the  presence 
of  the  witness  Benjamin,  who  says  that  it  was  to  the  effect 
that  Fogarty  furnished  the  stock,  and  Dunigan  went  out 
and  made  the  sales,  the  profits  being  divided  between  them. 
Other  matters  having  the  same  general  tendency  might  be 
added,  but  enough  has  been  mentioned  to  demonstrate  that, 
while  some  of  the  incidents  standing  alone  would  be  of  but 
slight  significance,  yet  taken  together  they  make  up  a 
quite  formidable  array  of  evidence,  from  which  the  jury 
could  well  find  that  Dunigan  in  these  transactions  wasf  the 
agent  and  representative  of  Fogarty. 

II.  We  next  give  attention  to  the  writing  Exhibit  Z. 
Standing  alone,  this  instrimient  is  somewhat  ambiguous 
and  incomplete;  but,  when  taken  into  consideration  with 
the  story  of  the  dealings  theretofore  had  be- 
tween the  appellant  and  the  various  represen- 
tatives of  the  Council  Bluffs  Nurseries,  its  effect  is  quite 
clearly  revealed.  Looking  only  to  its  date.  May  26,  1900, 
this    writing   would    appear   to   have   been   made    in    the 


710  MoYEKs  V.  FoGABTY.  [140  lowa 

interim  between  the  last  two  sales  to  the  appellant,  under 
the  contracts  dated  May  14,  1900,  and  May  29,  1900,  as 
set  out  in  counts  6  and  T  of  the  petition.  The  appellant's 
testimony  is  to  the  effect  that  the  making  of  said  exhibit 
and  the  last-mentioned  tree  purchase  were  parts  of  one 
and  the  same  transaction.  As  will  be  remembered  the  sales 
of  May  24th  and  May  29th  were  both  negotiated  by  G. 
E.  Guthrie,  as  the  agent  of  Fogarty,  and  that  the  authority 
of  said  agent  to  represent  Fogarty  therein  is  conceded  by 
counsel.  The  written  memorandum  of  sale  was  in  each  in- 
stance subscribed  by  Guthrie  with  Fogarty's  name,  using 
a  rubber  stamp  for  that  purpose.  Exhibit  Z  was  executed 
in  the  same  manner,  and  by  the  same  person;  and,  if 
appellant's  testimony  is  to  be  believed,  and  it  must  be 
taken  as  true  for  the  purposes  of  this  appeal,  it  was  made 
at  the  same  time,  and  as  a  part  of  the  same  transaction,  by 
which  the  last  bill  of  trees  was  sold  to  him.  On  being 
offered  in  evidence  by  the  appellant  this  exhibit  was  ob- 
jected to  by  the  appellee  because  the  paper  appeared  not 
to  have  been  signed  by  Fogarty,  but  by  Guthrie,  and  Guth- 
rie's authority  in  the  premises  had  not  been  sufficiently 
shown.  It  was  further  objected  that  there  is  no  presump- 
tion that  a  traveling  salesman  has  authority  to  make  such 
contracts.  It  is  conceded  that  the  agent  may  bind  his  prin- 
cipal by  "certain  reasonable  contracts"  with  respect  to  sales 
which  he  makes,  but  that  Exhibit  Z  is  clearly  in  excess  of 
such  implied  powers.  The  objection  was  sustained,  and 
the  exhibit  excluded.  We  think  it  should  have  been  ad- 
mitted. As  already  suggested,  Guthrie  was  admittedly' 
Fogarty's  agent  to  make  the  contracts  of  sale,  and  it  is  by 
no  means  certain  that  his  authority  was  strictly  limited  to 
the  making  of  sales.  The  authorized  contract  of  May 
29,  1900,  in  connection  with  which  it  is  claimed  Exhibit 
Z  was  executed,  is  more  than  a  mere  contract  of  sale.  It 
binds  Fogarty,  not  only  to  sell  the  trees,  but  to  plant  them 
out     The  contract  made  by  Hoey  with  plaintiff,  as  shown 
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in  the  second  count  of  the  petition,  obligates  Fogarty  to 
replace  trees,  free  of  cost,  for  five  years.  Fogarty  is  shown 
to  have  recognized  the  authority  of  his  agents  in  this  re- 
spect by  shipping  some  trees  to  replace  losses,  and  on  at 
least  one  occasion  offered  to  replace  others  as  soon  as  he 
could  ascertain  how  many  were  required.  From  these  and 
other  circumstances  disclosed  in  evidence  the  inference 
may  fairly  be  drawn  that  Guthrie's  agency  was  of  a  some- 
what general  character,  and  whether  the  making  of  Exhibit 
Z  was  under  all  the  circumstances  fairly  within  the  scope  of 
his  apparent  authority  was  a  jury  question. 

Moreover,  if,  as  plaintiff's  evidence  tends  to  show,  the 

giving  of  the  order  of  May  29,   1900,   and  the  execution 

of  Exhibit  %  were  a  part  of  one  and  the  same  transaction, 

then  neither  Fogarty  nor  his  administratrix 

cation  of  could   be   heard    to   affirm    the   validity    and 

agent  s  con-  *>    ■ 

tract  binding  force  of  one  part  of  the  deal  and  re- 

pudiate the  other.  Mr.  Fogarty  did  recognize  the  sale 
made  to  Guthrie,  and  availed  himself  of  the  advantages 
and  profits  arising  therefrom,  and  in  so  doing  he  must  be 
held  to  have  assumed  its  burdens  as  well.  He  could  not 
have  affirmed  the  transaction  so  far  as  it  was  profitable 
to  him,  and  be  allowed  now  to  disaffirm  the  remainder. 
Eadie  v.  Ashhaugh,  44  Iowa,  519;  Farrar  v.  Peterson,  52 
Iowa,  420;  Bank  v.  McCorkell,  91  Iowa,  660.  For  the 
application  of  this  rule  it  is  not  necessary  to  show  that  the 
principal,  who  takes  advantage  of  an  unauthorized  con- 
tract by  his  agent,  had  knowledge  of  all  the  terms  and 
conditions  entering  into  it.  Refrigerator  Co.  v.  Vinton,  79 
Iowa,  243;  Hollingsworth  v.  Holbr^oh,  80  Iowa,  156; 
Lull  V,  Bank,  110  Iowa,  537;  Dodge  v.  Tullock,  110  Mich. 
480  (68  K  W.  239);  Elwell  v.  Chamberlin,  31  N.  Y. 
611.  Without  further  discussion  in  this  direction  we  hold 
that  the  claim  made  by  the  appellant  upon  the  agreement 
Exhibit  Z  should  have  been  submitted  to  the  jury. 

III.     Of  exceptions  to  rulings  upon  offers  of  evidence 
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we  may  note  the  following.     One  Harris,  a  witness  for 

the  appellant,  having  shown  that  he  was  employed  by  Fo- 

garty  in   and   about  the   fruit  tree  business 

compctemcy       during  all  of  the  time  covered  by  the  transac- 

of  evidence.  ,  ,  i  t  i 

tions  in  controversy,  and  was'  also  then  ac- 
quainted with  Dunigan,  the  alleged  agent,  who  took  the 
cherry  tree  orders,  was  asked  for  whom  Dunigan  was  at 
work  during  the  time  covered  by  said  sales,  but  objection 
by  defendant  that  the  matter  called  for  by  the  question 
was  a  mere  opinion  or  conclusion  of  the  witness  was  sus- 
tained, and  the  answer  excluded.  The  evidence  was  com- 
petent, and  the  objection  should  have  been  overruled.  While 
the  answer  called  for  may  partake  somewhat  of  the  nature 
of  a  conclusion,  it  so  far  partakes  of  fact  that  the  witness 
speaking  from  personal  knowledge  and  acquaintance  is 
qualified  to  testify  upon  the  subject.  If,  for  instance,  I 
see  my  neighbor  in  daily  charge  of  a  street  car  on  which 
I  ride,  see  him  performing  the  ordinary  duties  of  a  con- 
ductor, and  wearing  the  uniform  appropriate  to  that  posi- 
tion, it  would  be  an  exceedingly  strange  application  of  the 
rules  of  evidence  which  would  exclude  my  testimony  that 
he  is  an  employe  of  the  street  railway  company.  Is  not 
the  factory  hand  a  competent  witness  to  the  fact  that  the 
workman  by  his  side  is  a  servant  of  the  same  employer  with 
himself,  though  he  has  not  seen  or  heard  the  contract  of 
employment?  May  not  the  traveling  salesman,  long  in 
the  service  of  an  employer,  know  to  a  moral  certainty  that 
another  named  person  is  engaged  in  the  same  service  with 
him,  though  he  is  not  a  witness  to  the  hiring  and  knows 
nothing  of  its  terms?  The  rule  which  excludes  testimony 
as  to  mere  conclusions  is  both  safe  and  salutary  within  its 
proper  limitations;  but  if  carried  to  an  extreme  of  literal 
interpretation  it  would  put  the  ban  of  incompetency  upon 
all  testimony,  for  every  assertion  of  fact  given  by  an 
alleged  eyewitness  is  but  the  assertion  of  a  conclusion  drawn 
by  him  from  the  evidence  of  his  senses,  which  may  them- 


Jan.  1909]  Moyebs  v.  Fogabty.  713 

selves  be  defective  and  create  in  his  mind  misleading  im- 
pressions. Absolute  knowledge  is  not,  and  never  has  been, 
the  test  of  a  witness'  qualifications  to  speak  upon  a  given 
subject.  1  Wigmore's  Evidence,  section  550.  And  this  is 
peculiarly  true  when  he  is  asked  to  speak  of  the  position 
or  occupation  of  another  person  of  his  acquaintance,  or 
of  the  relation  which  that  person  bears  to  another.  Having 
shown  his  personal  acquaintance  and  opportunities  of  obser- 
vation, there  is  no  rule  of  evidence  which  disqualifies  him 
from  testifying  that  A.  is  the  son  of  B.,  or  C.  is  the 
clerk  in  the  store  of  D.,  or  that  E.  is  a  policeman  of  the  city 
of  his  residence,  or  that  F.  is  the  cashier  of  a  named  bank. 
The  record  tends  to  show  that  Harris  had  been  for  several 
years  in  the  employ  of  Fogarty,  serving  some  of  the  time 
as  traveling  salesman,  and  some  of  the  time  in  and  about 
the  headquarters  of  the  business  in  Council  Bluffs,  thus 
having  good  opportunity  to  know  who  were  his  fellow  em- 
ployes and  agents;  and,  to  the  extent  of  the  knowledge 
thus  obtained,  he  should  have  been  permitted  to  testify. 

Testimony  was  also  offered  to  the  effect  that,  while 

several  of  the  tree  orders  were  taken  in  the  name  of  J.  R. 

Rice,  they  were  in  fact  taken  by  Fogarty's  agents  for  his 

benefit,   and   were   filled  by   him,   but  upon 

dehce:  appHca-  obi'ection   that  this  was  an  attempt  to  vary 

tion  of  rule.  "      ,  t  .  i  • 

a  written  contract  by  parol  evidence  it  was 
excluded.  The  objection  should  have  been  overruled.  The 
rule  against  parol  testimony  has  no  application  to  such 
state  of  facts.  The  evidence  offered  has  no  tendency  to 
vary  any  term  or  condition  of  the  contract.  Its  effect,  if 
any,  is  one  of  identification.  A  party  can  not  escape  the 
obligation  of  a  contract  by  doing  business  in  an  assumed 
name,  or  by  the  unauthorized  use,  or  mistaken  use,  of  the 
name  of  another  person,  and  then  invoke  the  aid  of  a 
rule  of  evidence  to  exclude  proof  of  his  real  relation  to 
the  transaction.  Directly  in  point  is  Simmons  v.  Marshall, 
3  G.  Greene,  502   (Iowa).     See,  also,  17  Cyc.  709,  710. 
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If,  for  instance,  it  should  be  a  fact  that,  while  Rice  was 
proprietor  of  the  business  he  had  quantities  of  printed  order 
blanks  directed  to  himself  for  the  use  of  his  agents,  and 
upon  the  sale  of  the  business  such  supplies  passed  into  the 
hands  of  Fogarty,  and  the  agents  of  the  latter  in  making 
use  of  them  had  negligently  or  inadvertently  failed  to  sub- 
stitute Fogarty's  name  therein,  but  the  orders  so  taken 
had  been  delivered  to  him  and  filled  by  him  according  to 
the  real  intent  of  the  parties,  we  think  it  very  clear  that 
the  rule  against  parol  evidence  would  not  be  applied  to  ex- 
clude proof  of  that  fact.  Or  let  us  suppose  that  at  the  time 
Rice  sold  the  business,  his  agents,  supplied  with  his  blanks 
and  stamps,  were  out  canvassing  for  orders,  and  that,  with- 
out knowledge  of  the  change  in  proprietorship,  they  con- 
tinued-for  some  time  to  take  such  orders  in  the  same  form, 
but  on  turning  them  in  at  the  home  office  the  new  pro- 
prietor, as  he  lawfully  might  do,  should  receive  and  treat 
them  as  orders  directed  to  himself,  we  think  there  is  no 
rule  of  law  which  will  prevent  those  who  have  given  such 
orders  from  proving  the  fact  and  enforcing  the  contract 
against  him  who  is  the  real  party  in  interest  If  this 
be  a  correct  assumption,  then  for  still  stronger  and  more 
obvious  reasons  will  the  rule  forbidding  parol  testimony 
not  be  applied  for  the  protection  of  one  who,  for  reasons 
of  his  own,  does  business  or  enters  into  contracts  under 
the  name  of  another. 

Fremont  Benjamin,  an  attorney  at  law,  was  called  as 
a  witness  for  appellant,  and  asked  to  state  what  Fc^arty 
had  said  to  him  respecting  the  relations  between  himself 
^  ^uENtr  ^^°  ^^^  Dunigan,  the  alleged  agent  who  took 
mti^ca^t^oifs!"*  the  cherry  tree  orders,  but  an  objection 
proof"  °  thereto,  on  the  ground  that  the  conmiunica- 
tion  called  for  was  one  received  by  the  witness  in  profes- 
sional confidence,  was  sustained.  The  showing  on  which 
this  objection  was  grounded  was  substantially  as  follows: 
Benjamin,  while  holding  no  general  retainer  from  Fogar- 
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ty,  had  been  frequently  employed  by  him.  In  the  year 
1902  Harris  sought  to  employ  Benjamin  to  bring  an  action 
against  Dunigan,  and  Benjamin  not  desiring  to  take  the 
ease  if  Fogarty  was  adversely  interested,  asked  the  latter 
as  to  the  relation  between  him  and  Dunigan.  It  was  the 
information  thus  received  which  the  trial  court  excluded. 
That  which  the  statute  protects  is  a  confidential  communi- 
cation of  a  client  to  his  attorney.  There  is  here  no  sug- 
gestion that  the  information  thus  given  was  of  such  con- 
fidential nature.  While  Benjamin  had  -been  the  attorney 
for  Fogarty  in  numerous  matters,  and  possibly  was  at 
that  time  his  attorney  in  others  still  pending,  the  record 
shows  that  he  was  not  retained  generally  by  Fogarty  to  act 
for  him  in  all  matters,  but  that  the  several  cases  taken  by 
him  represented  several  employments,  and  according  to  the 
attorney's  explanation  his  reason  for  seeking  the  informa- 
tion was  because  he  did  not  wish  to  sue  one  who  was  his 
client,  even  though  he  might  have  the  legal  right  so  to  do. 
He  was  not  employed  or  consulted  by  Fogarty  with  respect 
to  the  case  of  Harris  v.  Dunigan.  There  was  nothing 
whatever  to  indicate  that  the  information  thus  imparted 
had  any  reference  to  any  other  matter  in  which  Benja- 
min had  been,  or  was  then,  counsel  for  Fogarty,  and  the 
mere  fact  that  Benjamin  and  Fogarty  held  the  relation  of 
attorney  and  client  with  reference  to  other  isolated  cases 
would,  not  make  the  statute  applicable  to  all  their  conver- 
sations and  communications.  Looking  at  the  record  be- 
fore us,  we  think  it  clear  that  the  relation  of  attorney  and 
client  did  not  exist,  or  at  least  is  not  shown  to  have  ex- 
isted, between  these  parties  with  reference  to  the  matters 
then  under  consideration,  and  it  does  not  appear  that  the 
conversation  related  in  any  degree  to  the  rights  or  interest 
of  Fogarty  in  other  matters  in  which  Benjamin  was  acting 
as  his  attorney.  As  bearing  out  the  view  of  the  law  we 
have  here  expressed,  see  State  v,  Mewherter,  46  Iowa,  88; 
Reinhart  v.  Johnson,  62  Iowa,   155;  Carroll  v.  Sprague, 
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69  Cal.  655;  Lynde  v.  McGregor,  95  Mass.  172;  Hatlon 
V.  Robinson,  31  Mass.  416  (25  Am.  Dec  415);  Granger 
V.  Warrington,  8  111.  308;  Romberg  v,  Hughes^  18  Neb. 
579  (26  N.  W.  351);  Flack  v.  Neill,  26  Tex.  273;  EarU 
V.  Grout,  46  Vt.  113 ;  WUson  v.  Godlove,  34  Mo.  337. 

In  the  Granger  case,  supra,  the  Illinois  court  states 
the  rule  thus:  "The  relation  of  client  and  attorney  must 
exist  The  party  must  consult  the  attorney  in  a  matter 
in  which  his  private  interest  is  concerned  and  make  his 
statements  to  him -with  a  view  to  enable  the  attorney  cor- 
rectly to  understand  his  cause,  so  he  may  manage  it  with 
greater  skill,  or,  if  legal  advice  only  is  wanted,  to  enable 
the  attorney  the  better  to  counsel  him  as  to  his  legal  rights." 
Under  no  construction  of  this  rule  can  it  be  said  that  the 
evidence  excluded  in  this  case  was  privileged.  It  should 
also  be  remembered,  where  the  objection  of  privilege  is 
raised  and .  the  record  already  made  does  not  clearly  dis- 
close the  alleged  confidential  relation,  the  burden  is  upon 
the  objector  to  show  it.  It  is  not  for  the  interrogator  or 
witness  to  negative  it.  Mowell  v.  Van  Buren,  77  Hun, 
569,  [28  K  Y.  Supp.  1035].  This  not  having  been  done, 
the  objection  to  the  testimony  should  have  been  overruled. 
Other  objections  to  testimony  were  sustained,  and  excep- 
tions preserved  where  the  matter  ruled  out  was  subse- 
quently admitted,  and  the  error,  if  any,  in  such  rulings 
was  thereby  cured.  What  we  have  already  said  will  serye 
as  a  sufficient  guide  with  respect  to  this  testimony  in  the 
event  of  retrial. 

IV.     When   nearing   the   close   of   the   trial   plaintiff 

offered  an  amendment  to  his  petition,  alleging  a  conspiracy 

between  Fogarty,  Dunigan  and  Hoey  to  defraud  him  by 

the    sale    of   worthless   trees,    but    upon    ob- 

^*  amendment:      jcctiou  by  the   defendant  the  court  refused 

discretion 

to  permit  the  amendment  In  view  of  the 
fact  that  the  proposed  amendment  would  effect  a  radical 
change  in  the  issues,  and  was  offered  so  late  in  the  progress 
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of  the  case,  the  court  did  not  abuse  its  discretion  in  the 
ruling  complained  of. 

At  about  the  same  time  the  plaintiff  filed  a  reply  to 
the  defendant's  answer,  alleging  that  Fogarty  had  supplied 
Dunigan  and  Guthrie  with  rubber  stamps  to  be  used  in 
8.  Pleadings:  attaching  the  name  of  Rice  and  of  Fogarty 
^^^^^'  to  tree  contracts,  and  had  ratified  the  acts 

of  said  agents  in  taking  said  orders  from  the  appellant, 
and  had  acted  upon  the  same  as  if  directed  to  him,  where- 
by he  and  his  administratrix  are  estopped  to  deny  or  re- 
pudiate the  authority  of  said  agents  in  the  premises.  This 
reply  was  upon  motion  of  the  defendant  stricken  from  the 
files.  In  this  there  was  error,  unless  we  say,  as  possibly 
we  might,  that  all  of  the  matter  so  pleaded  was  provable 
under  the  issues  already  joined.  But  in  any  event  the 
reply  alleged  nothing  in  support  of  which  there  was  not 
some  evidence,  and  served  only  to  make  the  pleadings  con- 
form to  the  proof  offered,  and  to  the  theory  upon  which 
the  trial  had  apparently  been  conducted.  Because  of  the 
errors  hereinbefore  pointed  out  a  new  trial  must  be  or- 
dered. 

In  disposing  of  the  matter  of  costs  we  may  say  that 
objection  is  raised  to  appellant's  brief  because  of  its  fail- 
ure to  conform  with  our  rules  covering  the  preparation 
.  of  such  documents.  Wliile  we  have  •  not 
g^  pp  .COS  thought  it  is  so  defective  as  to  justify  us 
in  striking  it,  we  must  say  that  it  evinces  a  carelessness  in 
preparation  which  we  can  not  approve.  For  instance,  coun- 
sel relies  upon  very  numerous  alleged  errors  of  the  trial 
court  in  sustaining  or  overruling  objections  to  the  testi- 
mony of  witnesses,  but  in  each  instance  no  reference  to  the 
record  is  given,  except  by  stating  the  name  of  the  witness, 
without  noting  the  page  or  line  of  the  abstract.  Again, 
while  printing  marginal  numbers  of  the  lines  in  his  brief, 
where  they  are  of  comparatively  little  help,  they  are  wholly 
omitted  from  the  abstract,  where,  if  made  proper  use  of 
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by  counsel  in  their  briefs,  they  are  of  great  assistance  to 
the  court.  In  view  of  this  fact  the  clerk  will  tax  no  costs 
against  appellee  for  the  printing  of  appellant's  brief.  Other 
costs  will  be  paid  by  the  appellee. 

For  the  reasons  stated  the  judgment  of  the  district 
court  is  reversed. 


D.  T.  GiLiMAN,  for  himself  and  other  Taxpayers,  Appel- 
lants, V.  O.  B.  Talley,  County  Treasurer  et  al.,  Ap- 
pellees. 

Taxation:  levy:  estimates:  injunction.    It  is  the  duty  of  the  board 

1  of  supervisors  to  levy  such  a  rate  of  taxation  for  a  school  district 
as  will  raise  approximately  the  various  funds  certified  to  it  by 
the  board  of  education;  and  where  they  have  in  good  faith  made 
the  levy  with  that  end  in  view  a  collection  of  the  tax  will  not 
be  enjoined  because  the  levy  may  produce  an  amount  somewhat 
in  excess  of  that  certified,  it  being  impossible  to  definitely  deter- 
mine the  exact  amount  which  will  be  realized  therefrom. 

Same:  collection  of  taxes:  injunction:  denial  op  writ.    The  only 

2  purpose  of  a  temporary  injunction  is  to  maintain  the  status  quo 
until  a  trial  upon  the  merits  can  be  had,  and  where  the  plaintiff 
has  not  been  diligent  in  prosecuting  an  appeal  from  an  order  de- 
nying a  temporary  writ,  and  in  securing  a  trial  upon  the  merits, 
until  by  such  delay  its  issuance  would  be  of  no  purpose,  reversal 
of  the  ruling  denying  the  writ  will  not  be  ordered:  as  where  a 
temporary  injunction  was  sought  to  restrain  the  collection  of  taxes 
and  through  unnecessary  delay  an  appeal  from  an  order  denying 
the  same  was  not  submitted,  until  after  the  time  when  the  taxes 
would  ordinarily  be  collected  and  distributed,  it  would  have  no 
further  function  to  perform  and  the  order  denying  it  will  not  be 
reversed. 

Appeal  from  Woodbury  District  Court. — Hon.  J.  F. 
Oliver,    Judge. 

Tuesday,  January  19,  1909. 

This  is  an  action  in  equity  for  an  injunction  to  re- 
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strain  the  defendant,  as  county  treasurer,  from  the  collec- 
tion of  certain  taxes  levied  for  school  purposes  in  the  in- 
dependent school  district  of  Sioux  City.  A  temporary  in- 
junction was  prayed  for.  A  time  for  hearing  the  applica- 
tion for  temporary  injunction  was  fixed.  Upon  such  hear- 
ing the  application  for  such  temporary  injunction  was  de- 
nied.    The  plaintiff  appeals. — Affirmed, 

Charles  A.  Dickson,  for  appellants.     . 

Strong  &  Whitney,  F.  W.  Sargent,  and  Marks  & 
Marks,  for  appellees. 

Evans,  C.  J. — Plaintiff  is  a  taxpayer  of  the  inde- 
pendent school  district  of  Sioux  City.  He  brought  this 
action  on  behalf  of  himself  and  other  taxpayers  similarly 
situated.  The  defendant  is  the  coimty  treasurer.  The  in- 
dependent school  district  of  Sioux  City  is  also  a  party 
to  the  case  as  an  intervener. 

The  board  of  directors  of  the  independent  school  dis- 
trict of  Sioux  City,  acting  under  the  provisions  of  section 
2806  of  the  Code,  made  its  estimates  of  the  amount  re- 
quired for  school  purposes,  and  caused  the  same  to  be 
certified  to  the  board  of  supervisors.  This  estimate  was  as 
follows : 

For  teachers'   fund $110,000  00 

For  contingent  fund 65,000  00 

For  school  house  fund 85,000  00 


$260,000  00 


The  last  item  included  $60,000,  which  had  been  voted 
by  the  electors  of  the  independent  school  district  for  the 
purpose  of  new  buildings  and  for  the  payment  of  a  judg- 
ment against  the  district. 
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The  board  of  supervisors,  in  supposed  compliance  with 
section  2807  of  the  Code,  made  a  levy  as  follows : 

For  teachers'   fund 17  mills. 

For  contingent  fund 10  mills. 

For  schoolhouse  fund 13  milk. 

The  assessed  valuation  of  the  property  of  the  district 
for  that  year  w^s  $6,942^437.  The  rate  of  levy  adopted  by 
the  board  of  supervisors  applied  to  such  assessed  valuation 
would  create  a  tax  as  follows : 

For  teachers'  fund 17  mills    $118,021  43 

For  contingent  fund 10     "  69,424  37 

For  schoolhouse  fund 13     "  90,251  68 


$277,697  48 


This  presents  an  excess  over  the  estimates  of  $8,021.43 
on  teachers'  fund;  $4,424.37  on  contingent  fund;  $5,251.68 
on  schoolhouse  fund. 

The  contention  of  appellant  is  that  the  board  had  no 
authority  to  levy  this  excess,  and  that,  because  it  so  tran- 
scended its  authority,  the  whole  levy  was  rendered  void ;  and, 
if  the  whole  levy  was  not  void,  at  least  the  excess  should 
be  so  regarded.  Upon  the  hearing  it  was  proved  that  in  the 
history  of  that  district  the  full  amount  of  tax  levied  on  the 
assessed  valuation  was  never  realized  in  fact  In  order  to 
realize  a  stated  amount  for  expenditures,  it  was  necessary 
that  a  larger  amount  should  be  provided  for  in  the  rate 
actually  levied.  This  is  accounted  for  in  various  ways.  A 
certain  amount  of  tax  on  personal  property  is  lost  by  the 
removal  of  taxpayers  after  assessment  and  before  the  col- 
lection of  the  tax,  fifteen  months  later.  Other  taxpayers  be- 
come insolvent.  Exemptions  are  claimed  and  allowed  after 
assessment     Rebates  are  claimed  and  allowed  for  error  in 
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assessment.  As  affecting  this  ease,  it  was  admitted  on  the 
trial  that  one  error  had  already  come  to  view  which  would 
reduce  the  amoimt  of  the  tax  as  levied  by  $2,130.  It  is 
reasonably  certain  from  the  evidence  that  the  amount  of  the 
tax  which  will  be  actually  realized  from  the  levy  in  question 
will  be  several  thousand  dollars  less  than  $277,000.  No 
data,  however,  are  furnished  upon  which  a  close  computation 
can  be  made. 

The  first  question  presented  for  our  determination  is 
one  of  interpretation  of  sections  2806  and  2807.     Under 
these  sections  it  is  plainly  the  duty  of  the  board  of  super- 
taxation-         visors  to  ^^levy  the  taxes  necessary  to  raise  the 
matesMn-        various  fuuds"  Certified  to  it  by  the  board  of 
junction.  directors.     To  do  less  would  be  to  fail  in  its 

duty.  This  much  appellant  concedes.  It  is  also  plain  from 
the  evidence  that  it  is  practically  impossible  to  fix  upon  a 
rate  of  levy  which  would  actually  "raise"  the  exact  amount 
called  for  by  the  estimates,  and  no  more  nor  less.  The  best 
that  is  practicable  is  to  approximate  the  amounts.  If  these 
sections  call  for  the  strict  interpretation  which  appellant 
puts  upon  them,  then  the  board  of  supervisors  is  put  in  a 
position,  where  it  must  face  a  failure  of  duty  on  the  one 
hand  or  exercise. an  excess  of  authority  on  the  other.  We  do 
not  think  that  such  strict  interpretation  was  within  the  con- 
templation of  the  Legislature.  Approximation  is  all  that 
is  called  for  from  the  board  of  directors  in  its  estimates,  and 
we  think  that  approximation  by  the  board  of  supervisors  is 
all  that  is  contemplated  by  section  2807.  Any  other  con- 
struction would  put  upon  the  board  of  supervisors  an  im- 
practicable and  unnecessary  burden.  This  is  not  saying  that 
the  board  of  supervisors  may  ignore  the  estimates,  and  sub- 
stitute its  own  judgment  for  that  of  the  board  of  directors. 
It  is  its  duty  under  the  statute  to  approximate  the  levy  as 
closely  as  is  practicable,  and  it  must  act  in  good  faith. 
This  view  is  in  accord  with  the  interpretation  which  has  been 
put  upon  similar  statutes  by  the  courts  of  other  States, 
Vol.  140  Ia.— 46 
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Smith  V.  Leavenworth,  9  Kan.  296;  Board  Commissioners 
Marion  County  v.  Board  Com'rs  Harvey  Co.,  26  Kan. 
181;  Edwards  v.  People,  88  111.  340;  Alvord  v.  Collin, 
20  Pick.  (Mass.)  418.  As  expressing  a  somewhat  con- 
trary view,  see  Burlington  R.  R,  v.  Saunders  Co,,  16  Neb. 
123  (19  N.  W.  699);  State  v.  Bentley,  23  N.  J.  Law, 
532;  Coles  v.  Piatt,  24  K  J.  Law,  108;  State  v.  Flavell, 
24  N.  J.  Law,  370.  In  the  New  Jersey  case  of  State  v. 
Bentley,  23  N.  J.  Law,  532,  about  25  per  cent,  above 
the  estimate  had  been  added  to  the  levy  to  cover  contingen- 
cies. A  margin  of  $17,000  on  these  three  items  looks 
large,  and  furnishes  room  for  doubt  and  debate  as  to 
whether  it  did  not  pass  the  bounds  of  approximation; 
but  it  is  manifest  from  the  evidence  that  it  will  be  largely 
reduced  in  the  actual  collection  of  the  taxes.  There  is  no 
question  raised  that  the  board  has  acted  in  bad  faith  or 
with  ulterior  purpose. 

There  is,  however,  another  consideration  that  is  quite 
decisive  of  the  particular  result  in  this  case.     The  levy  com- 
plained of  was  made  in  September,   1906.     Plaintiff  did 
2  Same-  coiicc-      ^^^   begin   his   suit   until   March    18,    1907. 
Sjuicti^r*'     This  was  after  a  large  part  of  the  tax  had 
denial  of  writ.    ^^^^  p^jj  ^^  ^]^^  taxpayers  •  and  distributed 

by  the  public  officers.  An  application  for  temporary  in- 
junction was  refused  on  March  23,  1907,  and  it  is  from 
such  order  of  the  court  that  this  appeal  is  prosecuted.  If 
we  should  reverse  the  order  of  the  lower  court,  it  could 
not  be  upon  the  merits  of  the  case.  We  could  only  order 
a  temporary  injunction  to  issue.  The  only  purpose  of 
a  temporary  injunction  is  to  maintain  the  status  quo  until 
the  plaintiff  could  have  an  opportunity  for  a  trial  upon 
the  merits.  The  plaintiff  did  not  perfect  his  appeal  from 
such  order  of  the  lower  court  until  three  months  after  the 
same  was  entered,  nor  has  he  ever  applied  to  this  court  for 
a  staying  order,  nor  was  his  appeal  submitted  until  June, 
1908.      It   is   manifest,    therefore,    that   the   plaintiff   had 
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had  abundant  opportunity  for  a  trial  of  his  case  on  its 
merits  in  the  lower  court  before  he  submitted  to  this  court 
his  appeal  from  the  order  denying  him  a  temporary  injunc- 
tion. If  he  has  not  had  such  trial,  we  must  presume  that 
the  taxes  in  question  have  been  paid  in  pursuance  of  the 
law,  and  have  been  distributed  by  ihe  public  officers.  In 
either  event  a  temporary  writ  of  injunction  has  no  fur- 
ther function  to  perform,  and  had  none  when  the  plaintiff's 
appeal  was  submitted  to  this  court  In  view  of  the  fact, 
therefore,  that  at  the  time  the  appeal  was  taken  the  final 
merits  of  the  case  remained  to  be  tried  in  the  lower  courts 
and  that  the  evidence  would  not  necessarily  be  the  same  as 
that  which  appears  in  this  record,  we  will  not  assume  to 
decide  the  case  upon  its  final  merits,  nor  do  we  care  to 
express  further  opinion  thereon.  Upon  the  whole  record, 
it  is  plain  that  the  order  appealed  from  must  be  affirmed 
whatever  our  conclusion  might  be  as  to  the  excess  of  the 
levy  by  the  board  of  supervisors. 

The  order  of  the  lower  court  is  therefore  affirmed. 


H.  H.  Robinson,  Appellant,  v.  Sidney  Lutheb,  Appellee, 

Drainage:  contract  for  construction:  rights  acquired.    Where  the 

1  right  to  construct  a  drain  rests  upon  a  contract  made  for  a  val- 
uable consideration,  and  there  has  been  an  expenditure  of  labor 
or  money  in  its  construction  in  reliance  thereon,  the  right  thus 
acquired  is  more  than  a  mere  license  and  cannot  be  revoked  at 
pleasure. 

Same:  breach  of  contract:  action  for  damages:  statute  of  frauds: 

2  pleading.  Conceding  that  the  statute  of  frauds  is  applicable  to 
an  oral  contract  for  the  construction  of  a  drain,  because  creating 
an  interest  in  real  property,  still  part  performance  with  the 
knowledge  and  consent  of  the  other  party  will  render  the  plea  of 
the  statute  unavailing;  but  a  petition  in  an  action  for  damages 
for  refusal  to  perform  the  contract,  which  fails  to  allege  that 
the  partial  performance  was  with  such  knowledge  and  consent,  is 
demurrable  for  that  reason. 
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Same.    The  allegation  in  a  petition  for  damages  because  of  defend- 

3  ants  refusal  to  perform  a  contract  for  the  construction  of  a 
drain,  that  a  prior  open  ditch  maintained  by  agreement  of  the 
parties  grantors  had  served  to  drain  plaintiffs  land  until  defend- 
ant permitted  it  to  become  filled  up,  did  not  aid  plaintiff's  cause 
of  action  where  there  was  no  showing  that  the  new  agreement 
was  made  in  consideration  of  the  abandonment  of  the  old  ditch, 
or  in  settlement  of  any  claim  for  its  obstruction. 

Same:  oral  agreement:  enforcement.    An  oral  agreement  to  construct 

4  and  maintain  a  ditch  over  the  land  of  both  parties  for  their 
mutual  benefit,  when  executed,  is  enforceable  against  subsequent 
purchasers  of  the  land. 


Appeal  from  Boone  District  Court. — ^Hon.  R.  M.  Weight, 

Judge. 

Tuesday,  January  19,  1909. 

Demubreb  to  petition  sustained,  and  plaintiff  ap- 
peals.     The  opinion   states  the  material   facts. — Affirmed. 

D.  0.  Baker,  for  appellant 

Dyer  &  Hull,  for  appellee. 

Weaver,  J. — The  petition  is  at  law  for  the  recovery 
of  damages  upon  facts  stated,  in  substance,  as  follows:  In 
the  first  count  plaintiff  alleges  that  he  is  the  owner  of  a 
certain  described  tract  of  land  adjacent  to  which  on  the 
south  side  is  another  tract  owned  by  the  defendant,  and 
that  the  natural  drainage  of  said  land  is  in  a  southerly  di- 
rection; that,  for  the  purpose  of  obtaining  an  outlet  for 
drainage  of  said  land,  he  entered  into  an  oral  agreement 
with  the  defendant  by  which  it  was  mutually  agreed  that 
defendant  should  lay  a  ten-inch  tile  from  the  southward 
on  his  own  land,  bringing  the  same  up  to  a  point  within 
sixty  rods  of  the  public  road  separating  their  farms,  and 
tiiat  plaintiff  would  continue  the  construction  of  said  drain 
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from  that  point  northward  across  the  remainder  of  de- 
fendant's land  and  across  the  highway  upon  his  own  prem- 
ises. He  further  alleges  that,  relying  upon  said  agreement, 
he  purchased  the  tile  for  said  drain,  and  deposited  the 
same  along  the  proposed  course  upon  the  defendant's  land, 
and  began  the  work  of  its  construction,  but  that  defendant 
refused  to  perform  his  part  of  the  agreement,  without 
which  the  drain  will  be  valueless  to  the  plaintiff.  In 
the  second  count  practically  the  same  agreement  is  alleged, 
but  its  statement  is  prefaced  by  the  allegation  of  an  oral 
agreement  between  plaintiff's  grantor  and  defendant's 
grantor,  under  which  they  constructed  an  open  ditch  ex- 
tending from  the  highway  between  said  tracts  of  land 
across  and  over  the  defendant's  land  on  the  south  side  of 
said  road  which  successfully  served  the  purpose  of  drain- 
age for  plaintiff's  land  until  after  the  southerly  tract  was 
acquired  by  the  defendant,  who  constructed  a  hog  pasture 
extending  across  the  ditch  and  permitted  his  swine  to  break 
down  its  banks,  fill  up  the  channel,  and  destroy  its  value 
as  a  means  of  drainage.  Upon  these  alleged  causes  of 
action  damages  in  the  sum  of  $1,000  are  demanded. 

I.  The  demurrer  makes  the  point  that  the  agree- 
ment pleaded  by  the  first  count  of  the  petition  is  no  more 
than  an  allegation  of  a  revocable  license  by  appellee,  and 
1.  Drainage:         shows   affirmatively   that   it  was   so  revoked. 

contract  for         t<»     i  • 

coMtjuction:      If  this  wcre  the  only  ground  alleged  for  the 
acquired.  dcmurrcr,  we  should  be  inclined  to  hold  that 

it  is  not  well  taken.  In  our  judgment  the  petition  alleges 
something  more  than  a  mere  agreement  for  license,  or,  if 
it  be  an  agreement  for  a  license,  it  is  one  not  revocable 
at  pleasure  by  the  licensor.  Drainage  improvements,  •  if 
not  of  lasting  permanency,  do  at  least  contemplate  very 
considerable  periods  of  time,  and,  where  the  right  is  given 
upon  a  valuable  consideration,  it  may  not  be  revoked  at 
the  whim  of  the  licensor.  Possibly  the  right  so  created 
would  better  be  called  an  easement,  but  whatever  may  be 
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its  true  designation  it  is  one  which  the  owner  thereof  may 
enforce.  Wickersham  v.  Orr,  9  Iowa,  253;  Mill  Co.  v. 
Greer,  49  Iowa,  490;  Van  Ohlen  v.  Van  Ohlen,  66  HI. 
528;  Harlan  v.  Gas  Co.,  133  Ind.  323  (32  K  E.  930); 
^Yilson  V.  Chalfant,  15  Ohio,  248  (45  Am.  Dec  574). 
It  may  be  that,  imtil  the  licensee  has  gone  upon  the 
ground  and  expended  money  or  labor  thereon,  the  license 
is  revocable,  as  was  held  in  Kipp  v.  Coenen,  55  Iowa,  63, 
but  in  this  case  it  is  alleged  that  these  acts  had  been 
performed.  So  far  as  the  demurrer  to  the  first  count 
rests  upon  the  proposition  that  it  has  alleged  no  more  than 
a  revocable  license  which  has  in  fact  been  revoked,  it  is 
not  well  grounded. 

The  further  ground  of  demurrer  is  assigned  that  the 

agreement  pleaded  amounts  to  the  creation  of  an  interest 

in  real  property,  and  is  not  in  writing,  as  required  by  the 

^     statute  of  frauds,  and  can  not,  therefore,  be 

2.  Same:  breach  '  '  ' 

actkJJT^fo?*'  enforced.  The  appellant,  conceding  that  the 
ttt^Vira^s:  statutc  of  frauds  would  otherwise  be  ap- 
pieadings.  plicablc^  rclics  upon  the  proposition  that  his 
petition  shows  a  part  performance  of  the  agreement  by 
him,  and  that  the  plea  of  the  statute  is  therefore  not  avail- 
able. It  must  be  admitted,  we  think,  that,  if  the  alleged 
oral  agreement  was  made,  then  the  act  of  plaintiff  in  pur- 
chasing and  depositing  the  tile  on  defendant's  premises 
and  the  beginning  of  the  actual  -work  of  construction,  if 
done  with  the  knowledge  and  consent  of  the  defendant, 
would  be  such  part  performance  as  to  render  a  plea  of 
the  statute  of  frauds  unavailing.  But  the  petition  con- 
tains no  such  allegation.  It  contains  no  statement  or  aver- 
ment which  is  in  any  wise  inconsistent  with  the  thought 
that  the  acts  upon  which  he  relies  as  part  performance 
were  done  secretly  or  against  the  express,  protest  of  the  ap- 
pellee. We  are  therefore  disposed  to  hold  that  the  court 
did  not  err  in  sustaining  the  demurrer  to  the  first  count 
of  the  petition.     See  Jones  v.  Stover,  131  Iowa,  119. 
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II.     The  demurrer  to  the  second  count  repeats  sub- 
standally  the  objections  made  to  the  first  count.     It  is  very- 
difficult  to  determine  just  what  the  pleader  relies  upon  in 
this  count     It  would  seem,  however,   to  be 

3.  Same.  .   .  <•      i  i.  • 

merely  a  repetition  of  the  cause  of  action 
stated  in  the  first  count,  strengthened,  or  sought  to  be 
strengthened,  by  the  allegation  of  an  earlier  agreement  be- 
tween plaintiffs  grantor  and  the  grantor  of  the  defendant, 
under  which  the  open  ditch  had  at  one  time  been  con- 
structed, but  had  fallen  into  decay.  But  it  is  in  no  man- 
ner alleged  or  suggested  that  the  later  agreement  on  wHich 
the  suit  is  based  was  made  in  consideration  of  the  aban- 
donment of  the  old  ditch  or  in  settlement  or  satisfaction  of 
any  claim  on  account  of  its  obstruction  by  the  defendant, 
and,  in  the  absence  of  any  such  connection  or  relation  be- 
tween the  earlier  agreement  between  the  grantors  and 
the  later  agreement  between  these  parties  on  which  the 
suit  is  brought,  the  story  of  the  earlier  transaction  is 
wholly  irrelevant,  and  the  ruling  upon  the  demurrer  to 
this  count  necessarily  follows  the  ruling  upon  the  first 
count 

This  conclusion  is  based  solely  upon  the  pleading  be- 
fore us,  and  is  not  to  be  construed  as  denying  the  effect- 
iveness of  an  earlier  agreement  if  there  was  one  between 
the  adjacent  landowners  for  the  construction 
agreement:         of  a  ditch  crossiug  the  prcmiscs  of  both  for 

enforcement  .  ii/>  rt      ^ 

their  mutual  use  and  benefit  Such  agree- 
ments when  executed,  though  never  reduced  to  writing, 
have  frequently  been  held  valid  and  enforceable,  and  to 
run  with  the  land  in  the  hands  of  subsequent  purchasers 
and  grantees.  To  this  effect,  see  Varmesk  v.  Fleming,  79 
Iowa,  638 ;  Honeyfield  v.  Brown,  139  Iowa,  414,  and  cases 
there  cited.  But  such  is  not  the  case  mad^  by  the  pleadings 
now  under  consideration.  The  demurrer  was  correctly  sus- 
tained. 

The  judgment  of  the  district  court  is  affirmed. 
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Sarah  Bbown  et  al.,  v.  John  Traul  et  ai^. 
Appellants. 

Partition:  sale  of  minors  interest:  vacation  of  sale:  appointment 
OF  guardian.  Where  minors  are  interested  in  property  sought' 
to  be  partitioned,  for  whom  no  guardian  has  been  appointed  and 
they  have  in  no  manner  been  represented  in  the  proceedings  lead- 
ing up  to  the  sale,  the  court  should  refuse  to  approve  a  sale  of 
the  property  but  direct  that  it  be  resold,  rather  than  appoint  a 
guardian  on  an  application  to  approve  the  sale  and  ratify  the 
proceedings  had;  and  a  proposed  purchaser  cannot  complain  of 
such  an  order,  for  until  an  approval  of  the  sale  he  acquires  no 
vested  right  in  the  property. 

Appeal  from  Wapello  District  Court. — Hon.   M.  A. 
Roberts,   Judge. 

Tuesday,  January  19,  1909. 

This  is  an  action  for  the  partition  of  real  estate. 
There  was  a  decree  confirming  shares.  Appraisers  and  a 
sole  referee  were  appointed.  The  referee  reported  a  sale 
to  Nina  A.  Campbell,  alleged  intervener  and  appellant. 
Because  of  irregularities  in  prior  proceedings,  the  court 
reopened  the  decree  confirming  shares,  and  modified  the 
same,  and  refused  to  approve  the  sale  reported  by  the 
referee.  It  was  ordered  that  the  land  be  reofFered  for  sale 
at  public  auction.  The  purchaser,  Nina  A.  Campbell,  ap- 
peals.     Affirmed. 

Jaques  &  Jaques,  for  appellant. 

Walter  H.  McElroy,  Cornell  &  Oilles,  and  Steck, 
Daitgherty  <&  Steck,  for  appellees. 
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Evans,  C.  J. — Thomas  Traul  died  seised  of  about 
forty  acres  of  land,  being  the  tract  involved  in  this  pro- 
ceeding. He  died  intestate,  leaving  five  children  as  his 
only  heirs  at  law,  namely,  Sarah  Brown,  John  Tranl, 
Iva  Traul,  Enmia  Ella  Traul,  and  Lydia  Traul.  The 
first  two  were  adults  and  the  last  three  were  minors. 

On  January  6,  1906,  the  plaintiff  filed  her  petition, 
in  which  Lydia  Traul  was  not  made  a  party  defendant 
The  petition  averred  that  the  plaintiff  and  the  other  three 
children  who  were  named  as  defendants  owned  each  an  un- 
divided one-fourth  of  the  real  estate  as  the  only  heirs  at 
law  of  the  decedent  On  January  12,  1906,  she  amended 
her  petition,  making  Lydia  Traul  a  defendant,  but  aver- 
ring that  she  had  no  right  or  interest  in  the  real  estate. 
On  April  7,  1906,  a  decree  was  entered  confirming  the 
shares  of  the  parties  as  averred  in  the  petition,  awarding 
to  plaintiff  and  to  each  of  the  first  three  defendants  named 
a  one-fourth  share  of  the  premises,  and  denying  to  Lydia 
Traul  any  interest  therein.  No  guardian  ad  litem  was 
appointed  for  the  minor  defendants,  nor  does  the  abstract 
show  what,  if  any,  notice  was  served  upon  them. 

On  January  11,  1907,  appraisers  were  appointed  in 
pursuance  of  the  decree,  and  one  of  such  appraisers  was 
also  appointed  as  sole  referee  to  sell  the  land.  The  ap- 
praisers' report  purported  to  be  made  on  January  12, 
1907,  but  was  not  filed  until  February  11,  1907.  This 
report  appraised  the  value  of  the  land  at  $2,310.  On  Feb- 
ruary 2,  1907,  the  referee  filed  a  report  of  sale  of  the  land 
to  Nina  A.  Campbell  for  $3,300.  On  February  5,  1907, 
Caroline  Mingus,  as  guardian  of  the  minor  defendants, 
appeared  in  their  behalf,  and  asked  that  the  former  decree 
be  reopened,  and  that  the  minor  defendant,  Lydia,  be 
awarded  a  one-fifth  share  in  said  real  estate.  On  Feb- 
ruary 11,  1907,  plaintiff  and  the  defendant  John  Traul 
and  Nina  A.  Campbell,  the  purchaser,  all  joined  in  an 
application  for  a  modification  of  the  former  decree,  and 
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conceded  that  the  right  of  Lydia  to  a  one-fifth  share  of  Ui** 
real  estate  should  be  recognized,  and  asked  for  the  ap- 
pointment of  a  guardian  arf  litem  for  all  of  the  minor  de- 
fendants, and  further  asked  that  all  the  prior  proceedings 
in  the  case  be  otherwise  ratified  and  confirmed  after  the 
appointment  of  such  guardian  ad  litem.  On  the  same  day- 
Seneca  Cornell  was  appointed  guardian  ad  litem  for  all 
the  minor  defendants.  On  February  12,  1907,  Caroline 
Mingus,  the  guardian,  and  Seneca  Cornell,  the  guardian 
ad  litem,  filed  objections  to  the  proposed  ratification  of 
prior  proceedings,  and  particularly  to  the  approval  of  the 
proposed  sale  reported  by  the  referee,  on  the  ground  that 
such  proceedings  were  had  without  jurisdiction,  and  be- 
cause of  inadequacy  of  price.  On  February  28,  1907,  the 
court  modified  the  former  decree,  and  confirmed  the  shares 
of  the  five  children  at  one-fifth  each,  and  refused  to  ap- 
prove the  sale.  On  the  contrary,  it  ordered  that  the  land 
be  reoffered  for  sale  at  public  auction.  The  purchaser, 
Nina  A.  Campbell,  as  an  alleged  intervener,  appeals.  It 
is  not  clear  to  us  how  Nina  A.  Campbell  has  any  stand- 
ing in  this  court  in  the  prosecution  of  this  appeal.  She 
is  described  as  an  intervener,  but  we  find  no  indication 
in  the  record  of  any  intervention  on  her  part  other  than 
that  her  name  is  included  with  others  in  the  motion  to 
modify  the  decree.  This  question,  however,  has  not  been 
raised  by  the  appellee,  and  we  shall  therefore  assume  that 
she  became  a  party  to  the  case  in  some  proper  way. 

The  facts  appearing  in  the  foregoing  recital  furnished 
abundant  ground  to  the  trial  court  to  refuse  its  approval 
to  the  sale.  The  minors  had  no  guardian  or  representa- 
tive looking  after  their  interest  during  any  of  the  proceed- 
ings antedating  February  11,  1907.  To  ratify  all  such 
proceedings  after  the  appointment  of  a  guardian  ad  litem 
would  have  served  only  to  legalize  the  irregularity  in  the 
proceedings,  and  to  have  quieted  the  title  of  the  proposed 
purchaser.     It  would  not  have  enabled  the  guardian  ad  li- 
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tern  to  protect  in  any  manner  the  interests  of  his  wards 
in  the  proceedings  and  transactions  leading  up  to  the  pro- 
posed sale.  The  intervener  as  a  proposed  purchaser  had 
no  vested  right,  certainly  none  paramount  to  the  right  of 
the  minors  to  be  represented  by  legal  guardian.  The  in- 
tervener was  in  legal  contemplation  only  a  bidder.  The 
bid  could  not  become  effective  as  a  purchase  until  ap- 
proved by  the  court.  Until  such  approval  neither  the  bid- 
der nor  the  estate  was  bound.  The  irregularity  in  the  pro- 
ceedings as  affecting  the  right  of  the  minors  was  sufficient 
of  itself  to  justify  the  court  in  withholding  its  approval 
under  the  provisions  of  sections  4226  and  4269  of  the 
Code. 

It  was  made  to  appear  at  the  hearing  that  there  were 
other  bidders  who  were  ready  to  pay  a  substantially  larger 
sum  for  the  land  than  the  intervener's  bid.  There  were 
other  circumstances  which  were  quite  prominent  in  the 
hearing,  and  which  we  do  not  care  to  discuss.  They  tend 
at  least  to  show  facts,  which  of  themselves  would  justify 
the  court  in  disapproving  the  sale. 

There  was  no  error  in  the  action  of  the  trial  court, 
and  its  order  is  affirmed. 


Heney  W.  Schlichting^  Appellee,  v.  Poetee  W. 
Eg  WELL  ET  AL.,  Appellants. 

Sales:    warranty:    evidence.    The  evidence  in  an  action  to  rescind  a 

1  sale  and  recover  back  the  purchase  price  of  a  furnace  is  held 
to  sustain  a  finding  that  the  seller  warranted  the  furnace  to  sat- 
isfactorily heat  the  purchasers  house  in  coldest  weather. 

Same:  requisites  of  a  warrajnty:  instruction.    To  establish  a  war- 

2  ranty  in  the  sale  of  an-  article  it  is  not  necessary  that  the  term 
"warrantjr"  or  "guaranty"  be  used;  but  if  neither  is  used  it  must 
appear  that  the  seller  made  some  distinct  assertion  as  to  quality 
amounting  to  more  than  a  mere  expression  of  opinion,  that  he 
intended  it  to  be  relied  upon  by  the  purchaser  as  an  assurance 
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that  the  article  was  what  he  represented  it  to  be,  and  that  the 
purchaser  so  understood  and  relied  thereon;  and  the  intent  of 
the  seller  in  such  circumstances  is  to  be  gathered  from  his  words 
and  acts,  and  all  the  facts  surrounding  the  transaction. 

Same:  warranty:  submission  of  issue.  Where  a  purchaser  in 
3  seeking  to  recover  back  the  price  of  a  furnace,  pleaded  and  prov- 
ed an  express  oral  guaranty  that  the  same  would  satisfactorily 
heat  his  house  in  the  coldest  weather,  and  alleged  a  breach  of  the 
guaranty,  the  question  of  an  express  guaranty  should  have  been 
submitted  to  the  jury,  and  not  the  question  of  whether  defend- 
ants represented  that  the  furnace  would  heat  the  house. 

Appeal  from  Cedar  Rapids  Superior  Court. — 'Ron.  J.  H. 
RoTHBOOK,  Judge. 

Wednesday,  January  20,   1909. 

This  is  an  action  for  a  breach  of  warranty  in  the  sale 
of  a  furnace.  The  plaintiff  avers  a  rescission  of  the  con- 
tract on  the  ground  of  the  breach,  and  sues  to  recover  back 
the  purchase  price  paid.  Verdict  and  judgment  for  plain- 
tiff.    Defendants  appeal. — Reversed. 

L.  M.  Kratz,  for  appellants. 

Main  &  Griffiths,  for  appellee. 

Evans,  C.  J. — About  October  1,  1906,  the  plaintiff 
purchased  of  the  defendants,  who  are  dealers  in  Cedar 
Kapids,  a  Lenox  furnace,  which  was  then  and  there  in- 
stalled in  the  plaintiff's  house  by  the  defendants.  The 
contract  of  purchase  was  entered  into  on  behalf  of  plain- 
tiff by  his  wife,  who  died  before  the  commencement  of  this 
action. 

I.  Plaintiff's  claim,  as  made  in  his  petition,  is  that 
the  defendants  orally  guaranteed  in  express  terms  that  the 
furnace  would  satisfactorily  heat  plaintiff's  house  in  the 
coldest  weather.     This  claim  is  denied  by  the  defendants^ 
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The  testimony  on  behalf  of  plaintiff  on  the  subject  of 
guaranty  is  not  voluminous.  Counsel  for  de- 
*'  tyt^idence?  feudauts  conteuds  that  such  evidence  of  guar- 
anty on  behalf  of  plaintiff  is  so  weak  and 
indefinite,  and  the  evidence  on  behalf  of  the  defendants  is 
so  strong  and  overwhelming,  that  the  verdict  of  the  jury 
ought  to  be  set  aside  as  being  contrary  to  the  evidence. 
A  large  part  of  appellant's  argument  is  directed  to  this 
end.  Plaintiff's  daughter,  Grace  Schlichting,  aged  nine- 
teen, was  present  when  the  alleged  guaranty  was  made, 
and  she  is  plaintiff's  only  witness  on  that  question.  Her 
evidence  in  chief  on  that  question  is  as  follows:  "Q. 
What,  if  anything,  was  said  to  a  warranty  that  this  fur- 
nace would  heat  the  house?  A.  He  said  that  he  would 
guarantee  to  heat  the  house."  And  again:  "It  was  right 
after  noon  on  Labor  Day  that  Mr.  Rowell  told  my  mother 
they  would  guarantee  the  furnace."  On  cross-examination 
she  testified  that  Mr.  Rowell  said  "he  would  guarantee  us 
a  good  job,  and  guarantee  it  to  heat  the  house  satisfactor- 
ily." She  also  testified :  "He  began  to  talk  and  recommend 
their  furnace,  and  say  that  we  could  heat  cheaper  than 
with  the  one  we  had."  Also:  "He  told  about  places  in 
town  where  he  had  furnaces  put  in,  and  how  well  the  peo- 
ple were  satisfied  with  them."  On  November  19,  1906, 
with  a  view  to  rescind  the  contract  of  purchase,  the  plain- 
tiff's wife  sent  to  the  defendants  the  following  written  no- 
tice: "The  furnace  sold  me  by  you,  failing  to  conform  to 
representations,  or  to  properly  heat  the  house,  I  hereby  no- 
tify you  to  remove  the  same  by  noon  November  20th, 
1906,  or  I  shall  have  the  same  removed  at  your  expense. 
Resp'y,  Mrs.  Ruth  Schlichting."  Shortly  prior  to  this 
time,  and  after  complaint  had  arisen  about  the  furnace, 
the  plaintiff  and  his  wife  asked  the  defendants  to  give  a 
guaranty,  which  the  defendants  refused.  As  against  the 
direct  testimony  of  the  witness  (jrrace  Schlichting,  the  de- 
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fendants  put  their  own  denials  and  the  denial  of  a  work- 
man who  was  present,  and  the  circumstance  that  the  plain- 
tiff and  his  wife  asked  for  a  guaranty  after  the  furnace 
was  installed,  and  the  circumstance  that  the  above  written 
notice,  which  was  sent  to  defendants,  made  no  mention  of 
a  guaranty,  and  ask  us  to  set  aside  the  verdict  and  judg- 
ment because  of  the  alleged  disparity  in  the  weight  of  the 
evidence.  This  disparity  doubtless  looks  very  great  from 
the  defendant's  point  of  view,  but  it  is  not  so  great  as  to 
justify  us  in  interfering  with  the  verdict  of  the  jury  on 
that  ground. 

II.  After  stating  the  issues,  the  court  gave  instruc- 
tion No.  1,  as  follows:  "If  you  find  from  the  evidence 
that  at  or  previous  to  the  purchase  of  the  furnace  the  de- 
fendants, or  one  of  them,  did  say  to  the  wife 
*'  ?**ubite8  of  ^^  ^^®  plaintiff  that  the  furnace,  if  placed 
in^TultioZ'  ^y  ^®  defendants  in  the  house  of  the  plain- 
tiff, would  satisfactorily  heat  the  house,  and 
that  the  furnace  placed  in  the  house  did  not,  with  proper 
care  and  handling,  and  by  the  use  of  proper  and  suflScient 
fuel,  heat  the  house  so  that  the  same  could  with  comfort  be 
used  as  a  dwelling  house,  then  your  verdict  should  be  for 
the  plaintiff."  The  propositions  laid  down  in  this  instruc- 
tion were  in  no  manner  qualified  or  referred  to  in  any 
other  instruction,  except  in  instruction  8,  as  follows: 
"The  burden  of  proof  is  upon  the  plaintiff  to  establish  by 
the  greater  weight  or  value  of  the  evidence,  which  does  not 
necessarily  mean  the  greater  number  of  witnesses,  that  at 
or  previous  to  the  purchase  of  the  furnace  the  defendants, 
or  one  of  them,  did  say  to  the  wife  of  the  plaintiff  that  the 
furnace  to  be  placed  by  the  defendants  in  the  house  of  the 
plaintiff  would  satisfactorily  heat  the  house,  and  that  the 
furnace  placed  in  the  house  did  not,  with  proper  care  and 
handling  and  by  the  use  of  proper  and  sufficient  fuel,  heat 
the  house,  so  that  the  same  could  with  comfort  be  used  as 
a  dwelling  house."     It  will  be  observed  from  these  instruc- 
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tions  that  the  trial  court  wholly  ignored  the  question 
whether  the  defendants  in  express  terms  "guaranteed"  the 
furnace.  It  has  frequently  been  held  by  this  court  that  in 
order  to  constitute  a  "warranty"  it  is  not  necessary 
that  the  word  "warranty"  or  "guaranty"  should  be  used. 
In  case,  however,  such  words  or  one  of  them  be  not 
used,  it  is  ordinarily  incumbent  upon  the  plaintiff  to  show- 
that  the  seller  made  some  distinct  assertion  of  quality  con- 
cerning the  thing  to  be  sold  as  distinguished  from  a  mere 
statement  of  opinion  or  of  praise,  and  that  he  intended 
such  assertion  to  be  believed  and  relied  on  by  the  pur- 
chaser as  an  undertaking  on  his  part  that  the  article  is 
what  he  represents  it  to  be,  and  that  it  was  so  understood 
and  believed  and  relied  on  by  the  purchaser.  So  that  a 
representation  or  statement  of  an  alleged  fact  may  amount 
to  a  warranty  if  it  be  made  to  appear  from  all  the  cir- 
cumstances that  the  parties  intended  and  so  understood 
it  to  have  that  effect 

We  will  not  stop  to  discuss  this  question  further  than 
to  refer  to  our  previous  holdings  thereon:  Tewkesbury  v. 
Bennett,  31  Iowa,  85;  McOrew  v.  Forsythe,  31  Iowa,  179; 
McDonald  v.  Thomas,  53  Iowa,  558;  Richardson  v.  Coff- 
man,  87  Iowa,  12.1;  Figge  v.  Hill,  61  Iowa,  430;  Zimmer- 
man V.  Brannon,  103  Iowa,  144.  In  such  a  case  the  ques- 
tion of  the  intent  of  the  seller  is  to  be  gathered  from  his 
words  and  acts  and  the  circumstances,  rather  than  from 
his  own  secret  thoughts.  Zimmerman  v.  Brannon,  103 
Iowa,  144.  But  such  intent  is  vital  to  plaintiff's  case. 
The  instructions  under  copsideration  wholly  ignore  the 
question  of  the  intent  of  the  seller  and  the  understanding 
and  reliance  of  the  purchaser.  They  are,  therefore,  erron- 
eous in  form  and  in  substance,  even  though  they  had  boeri 
otherwise  justified  by  the  pleadings. 

Turning  now  to  the  other  form  of  error  in  these  in- 
structions, they  assume  to  submit  to  the  jury  a  materiully 
different  case  from  that  presented  by  the  petition.     As  al- 
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ready  indicated,   plaintiff  sued  upon  an  oral  guaranty  in 
express  terms.     He  had  no  need  in  such  case  to  allege  an 
Same-  intent  to  guarantee,  and  he  did  not  so  all^e. 

sutolSSoii        B"^   ^    s"^^   ^^s®   ^^  ^^^   incumbent   upon 
of  tssue.  Yxixn  t6  prove  the  express  guaranty  in  terms 

substantially  as  pleaded.  The  court  did  not  submit  that 
question  to  the  jury.  It  gave  no  other  instructions  on  the 
subject  than  those  herein  quoted.  The  case  declared  up- 
on in  the  petition  was  therefore  not  submitted  to  the 
jury  at  all. 

For    the   error    in    these    instructions,    the   judgment 
below  must  be  reversed. 


Wapello    County   v.    Feed   Eikelbeeg,    Appellant. 

Insanity:  support:  liabh-ity  of  husband  of  patient.  The  term  "re- 
lative" as  used  in  Code  section  2297,  relating  to  liability  of  rela- 
tives for  support  of  the  insane  at  a  state  hospital,  is  to  be  under 
stood  in  its  generic  rather  than  its  technical  sense;  so  that  a 
husband  is  liable  to  a  county  under  the  statute  for  the  amount 
advanced  by  it  to  support  his  insane  wife  at  a  hospital,  although 
the  relationship  is  that  of  affinity  rather  than  consanguinity. 

Appeal  from  KeokvJc  District   Court. — ^Hon.  W.   6. 
Clements,  Judge. 

Wednesday,   October  21,   1908. 

Rehearing  Denied  Wednesday,  January  20,  1909. 

Action  to  recover  from  defendant,  as  husband  of 
Anna  Eikelberg,  the  several  sums  paid  by  the  plaintiff 
county  to  the  State  for  her  care  and  treatment  at  the 
hospital  fop  the  insane  located  at  Mt,  Pleasant  From 
judgment  as  prayed  the  defendant  appeals. — Affirmed. 

Stockman,   Hamilton   &   Baker,   for   appellant. 
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Seneca  Cornell  and  Lowenberg  &  Coen,  for  appellee. 

Ladd,  C.  J. — The  only  question  raised  on  this  appeal . 
is  whether  the  husband  is  liable  to  the  county  for  the 
amount  paid  by  it  to  the  State  for  the  care  and  treatment 
of  his  wife  when  confined  in  one  of  the  hospitals  for 
the  insane.  Such  an  obligation  is  not  to  be  implied 
{^County  of  Delaware  v.  McDonald,  46  Iowa,  170),  and 
exists,  if  at  all,  by  virtue  of  section  2297  of  the  Code, 
which  reads: 

The  provisions  herein  made  for  the  support  of  the 
insane  at  public  charge  shall  not  be  construed  to  release 
the  estates  of  such  persons  nor  their  relatives  from  liability 
for  their  support;  and  the  auditors  of  the  several  counties, 
subject  to  the  direction  of  the  supervisors,  are  authorized 
and  empowered  to  collect  from  the  property  of  such  pa- 
tients, or  from  any  person  legally  bound  for  their  support, 
any  sums  paid  by  the  county  in  their  behalf,  as  herein 
provided;  and  the  certificate  from  the  superintendent,  and 
the  notice  from  the  Auditor  of  State,  stating  the  sums 
charged  in  such  cases,  shall  be  presumptive  evidence  of 
the  correctness  of  the  sums  so  stated.  If  the  board  of 
supervisors  in  the  case  of  any  insane  patient  who  has 
been  supported  at  the  expense  of  the  county  shall  deem 
it  a  hardship  to  compel  the  relatives  of  such  patient  to 
bear  the  burden  of  his  support,  or  charge  the  estate  there- 
with, they  may  relieve  such  relatives  or  estate  from  any 
pftrt  or  all  of  such  burden  as  may  seem  to  them  reasonable 
and  just  The  estates  of  insane  or  idiotic  persons  who 
may  be  treated  or  confined  in  any  county  asylum  or  poor- 
house,  and  the  estates  of  persons  legally  bound  for  their 
support,  shall  be  liable  to  the  county  for  the  reasonable  ex- 
pense, or  so  much  thereof  as  may  be  determined  by  the 
board  of  supervisors. 

Appellant  contends  that  the  phrase  "any  person 
legally  bound'^  is  limited  by  the  word  "relatives"  above, 
and  that,  as  the  wife  is  not  connected  with  her  husband 
by  consanguinity,  she  is  not  a  relation,     A3  employed  in 

Vol,  140  Ia,— 47 
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statutes  and  instruments,  the  words  "relation  or  "rela- 
tive" are  usually  construed  technically,  and  to  refer  to  one 
connected  by  the  ties  of  blood.  Cleaver  v.  Cleaver,  39 
Wis.  96  (20  Am.  Kep.  30);  Warseley  v.  Johnson,  Aik. 
761;  Esty  v.  Clark,  101  Mass.  36  (3  Am.  Eep.  320); 
Elliott  v.  Fessenden,  83  Me.  197  (22  Atl.  115,  13  L. 
E.  A.  37) ;  Supreme  Council  Order  of  Chosen  Friends  v. 
Bennett,  47  N.  J.  Eq.  39  (19  Atl.  785).  When  em- 
ployed in  their  generic,  as  distinguished  from  their  tech- 
nical, sense,  however,  the  words  include  those  connected 
by  affinity  as  well  as  consanguinity.  Thus,  in  applying 
the  rule  that  transactions  between  relatives  will  be  closely 
scrutinized  when  charged  to  be  in  fraud  of  creditors,  the 
Supreme  Court  of  Nebraska  held  a  brother-in-law  to  be  a 
relative.  Marcus  v,  Leake,  4  Neb.  (Unoff.)  354  (94  N. 
W.  100).  In  Lewis  v.  Mynatt,  105  Tenn.  508  (58  S.  W. 
857),  a  statute  provided  for  inheritance  from  illegitimates 
^leaving  no  relatives  under  existing  laws  entitled  to  his 
or  her  estate,"  and  the  court,  in  holding  that  husband  and 
wife  were  not  thereby  eliminated,  observed:  "There  can 
be  no  doubt  that  the  word  ^relative,'  when  employed  in  a 
strictly  technical  sense,  signifies  a  relationship  by  blood 
only;  but^  as  ordinarily  used,  it  includes  relationship  by 
affinity,  as  well  as  by  consanguinity,  and  we  are  con- 
vinced, from  a  careful  study  of  the  act,  that  those  passing 
it  had  this  broader  signification  in  their  minds."  The 
lexicographers  define  the  word  in  harmony  with  this  view, 
and  as  it  is  employed  in  the  statute  not  to  create  a  lia- 
bility, but  to  n^ative  any  intention  of  releasing  from  lia- 
bility by  the  enactment  of  the  preceding  sections,  we  are 
of  the  opinion  that  the  word  "relatives"  was  intended  to 
be  understood  in  the  generic,  rather  than  the  technical, 
sense.  As  said,  its  effect  is  limited  to  obviating  any 
release,  and  not  in  creating  a  liability.  That  is  imposed 
by  authorizing  the  board  of  supervisors  "to  collect  from 
any   person   legally  bound   for  their   support."     That  the 
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husband  is  thus  bound  to  support  his  wife  is  too  well 
settled  to  require  the  citation  of  authority,  but  see  County 
of  Delaware  v.  McDonald,  supra;  Heacock  v.  HeacocJc, 
108  Iowa,  543;  Descelles  v.  Kadmus,  8  Iowa,  51;  Porter 
V.  Briggs,  38  Iowa,  166;  Qoodale  v.  Lawrence,  88  N. 
Y.  513  (42  Am.  Hep.  259). 

True  the  husband's  liability  for  the  wife's  support  is 
at  the  matrimonial  home,  but  the  test  of  this  statute 
does  not  concern  the  details  of  responsibility,  only  the 
fact  that  the  person  liable  must^be  under  legal  obligation 
to  furnish  the  unfortunate  support  Counsel  suggest  rea- 
sons which  might  well  have  led  the  Legislature  to  pause 
before  affixing  such  liability,  but  are  not  persuasive  in 
the  construction  of  the  statute  as  contended.  The  dis- 
trict court  rightly  found  the  husband  liable  for  his  wife's 
maintenance  at  the  asylum. — Affirmed, 


A.  AsHDOWN,  Appellant,  v.  H.  M.  Ely,  Appellee. 

Landlord   and   tenant:    action    for   rent:    submission   of   issues. 

1  Where  the  plaintiffs  claim  for  rent  was  based  entirely  upon  an 
oral  modification  of  a  written  lease,  he  cannot  complain  that  the 
court  referred  to  the  same  in  its  statement  of  the  issues  as  an 
oral  contract. 

Same:    repair  of  fences  :   damage  to  crops  :    instruction.    Although 

2  a  landlord  may  have  failed  to  furnish  material  for  repairing  fences 
as  required  by  the  lease,  the  tenant  cannot  on  that  account  permit 
his  own  hogs  to  consume  or  destroy  growing  crops  in  which  the 
landlord  has  a  rent  share.  If  he  does  so  he  liable  to  the  land- 
lord for  the  value  of  such  rent  share.  For  the  landlord's  breach 
of  contract  in  failing  to  furnish  material  for  repair,  the  tenant 
has  an  appropriate  remedy.  But  such  breach  by  the  landlord  is  not 
available  to  the  tenant  as  a  defense  as  against  the  landlord's  right 
to  his  rent  share,  nor  will  it  preclude  the  landlord  from  recovering 
of  the  tenant  the  value  of  his  rent  share  of  corn  consumed  by  the 
tenant's  hogs.  The  instruction  of  the  trial  court  to  the  contrary 
effect  was  erroneous.  The  rule  announced  therein  would  improper- 
ly subject  the  landlord  to  an  indefinite  liability  for  consequential 
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damages.  Its  eflFect  would  be  to  permit  the  tenant  to  recover 
for  the  landlord's  breach,  all  the  damage  which  the  tenant's  hogs 
could  collect  for  him  from  the  landlord  by  the  consumption  of 
grain  in  which  the  landlord  has  a  rent  share.  In  this  case,  how- 
ever, the  landlord  plaintiff  neither  alleged  nor  proved  any  value 
to  the  grain  so  consumed,  nor  to  his  rent  share  thereof.  He 
could  not  therefore,  recover  upon  this  item,  and  the  instruction 
complained  of  was  therefore  not  prejudicial,  though  erroneous. 

Landlord  and  tenant:  repairs.    Under  a  lease  requiring  a  landlord 

3  to  furnish  material  that  he  might  consider  needful  for  repairs, 
and  there  was  evidence  that  the  landlord  refused  to  furnish 
material  which  the  tenant  obtained  and  sought  to  charge  him 
with,  the  question  of  whether  it  was  reasonably  necessary  was 
for  the  jury. 

Apportionment  of  costs.     An  apportionment  of  costs  is  largely  a 

4  matter  of  discretion,  and  where  the  verdict  for  plaintiff  indicated  a 
recovery  on  defendants  counterclaim,  it  was  not  an  abuse  of  that 
discretion  to  apportion  the  costs  equally. 

Admission  of  evidence:  waiver  of  error.    A  party  cannot  complain 

5  of  the  admission  of  evidence  where  the  court  reserved  a  ruling 
on  the  objection  thereto  and  the  matter  was  not  again  called  to 
the  attention  of  the  court,  or  a  ruling  requested  or  exception  saved. 

Appeal  from  Monona  District  Court. — ^Hon.  David  Motjld, 

Judge. 

Monday,  October  26,  1908. 

Rehbaeing  Denied  Thuesday,   January  21,    1909. 

Action  to  recover  rent  Counterclaim  by  defendant 
for  alleged  services  and  for  alleged  damages  for  breach  of 
contract  Verdict  and  judgment  for  the  plaintiff  for  part 
only  of  his  claim,  and  the  plaintiff  appeals. — Affirmed. 

C.  B.  Metcalf,  for  appellant 

No  appearance  for  appellee. 

Evans,  J. — In  January,  1905,  the  plaintiff  leased  to 
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the  defendant  certain  premises  for  one  year  from  March  1, 
1905,  for  an  agreed  rental  of  two-fifths  of  all  crops  and 
$75  to  be  paid  for  pasture  land.  At  the  expiration  ol 
this  lease  it  was  renewed  by  oral  agreement,  with  an 
oral  modification  that  it  should  include  thirty-five  acres 
additional.  The  plaintiff  contends  that  there  was  a  fur« 
ther  oral  modification  that  the  pasture  land,  which  con- 
sisted of  sixty-six  acres  for  the  ensuing  year,  instead  of 
twenty-five  acres  as  in  the  preceding  year,  should  bear  a 
rental  of  $3  per  acre,  and  this  contention  the  defendant 
denies.  The  plaintiff  sued  for  $198  for  rent  of  pasture 
land,  and  for  $50  value  of  fruit,  and  for  500  bushels  of 
com,  which  he  says  was  due  him  and  was  not  delivered, 
and  for  certain  potatoes.  The  defendant  counterclaimed 
for  pasturing  certain  colts  and  calves,  and  for  the  expense 
of  certain  material  used  in  repairing  the  premises,  and 
for  damages  for  breach  of  an  alleged  contract  of  renewal 
of  the  lesase  for  the  year  commencing  March  1,  1908. 

I.  The   plaintiff's   first  complaint  is  that  the  court 
erred  in  its  statement  of  the  issues  to  the  jury,  in  that  it 
referred  to  the  lease  as  an  oral  contract,  whereas  the  con- 
tract  between    the   parties    was   in    writing. 

tenant:  action  The  plaintiff  has  no  ground  of  complaint  in 

for  rent:  sub-  ,  A^^rt     i* 

mission  of        this  regard.     His  claim  for  $198  for  pasture 
rent  was  based  wholly  upon  an  oral  modifi- 
cation of  the  lease,  and  to  that  extent,  at  least,  it  was  an 
oral  contract. 

II.  The  plaintiff  complains  of  instruction  No.  6 
given  by  the  court,  which  is  as  follows:  "Defendant  has 
introduced   evidence   to  show   that  the  hogs   got   into   the 

com  by  reason  of  the  fence  being  out  of 
*'  instruction:       repair.     And  you  are  instructed  that  if  you 

damages.  . 

find  from  the  evidence  that  the  defendant 
was  ready  and  willing  to  repair  said  fence  before  any 
damage  was  done  by  the  hogs  to  the  crop,  and  that  he 
applied  to  plaintiff  for  material  to  repair  said  fence,  and 
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plaintiff  failed  or  refused  to  furnish,  the  same^  and  by 
reason  of  the  failure  to  repair  the  fence  the  hogs  got  into 
the  corn  and  did  damage,  and  you  further  find  that  de- 
fendant did  not  intentionally  allow  the  hogs  to  feed  upon 
the  corn,  then  the  defendant  would  not  be  liable  in  this 
case  for  two-fifths  of  the  com  so  consumed  and  destroyed." 
The  lease  contains  the  following  provision:  "The  second 
party  shall  keep  the  premises,  including  the  hedges  and 
fences,  in  proper  repair  provided  the  landlord  shall  fur- 
nish the  necessary  material  that  he  or  his  agent  may  con- 
sider needful  to  repair  the  same,  within  a  reasonable  time 
after  being  notified."  The  instruction  quoted  is  mani- 
festly based  upon  the  foregoing  provision  of  the  lease. 
We  are  not  prepared  to  approve  it.  It  presents  a  case  of 
breach  of  contract  on  the  part  of  the  landlord,  and  subjects 
him  to  an  indefinite  liability  for  consequential  damages. 
It  would  allow  defendant  to  recover  of  plaintiff  for  breach 
of  contract  all  the  damages  which  his  hogs  could  collect. 
Defendant  could  have  obtained  the  material,  and  charged 
the  cost  of  it  to  plaintiff,  as  he  did  in  the  instance  shown 
in  the  next  division  hereof.  We  have,  however,  examined 
the  evidence  and  the  pleadings,  and  find  that  they  are  in- 
sufficient to  have  warranted  any  recovery  in  favor  of  plain- 
tiff for  corn  alleged  to  have  been  eaten  by  the  hogs.  No 
value  is  alleged  or  proven.  The  prayer  of  the  petition  is 
for  "600  bushels  of  com."  The  instruction,  therefore, 
whether  right  or  wrong,  is  without  prejudice. 

III.  The  plaintiff  assigns  error  in  paragraph  12  of 
the  court's  instructions,  on  the  ground  that  the  evidence 
does  not  show  that  defendant  ever  asked  plaintiff  to  fur- 
nish any  of  the  material  for  the  repairs  ob- 
^*  and%ehaht:  tained  by  defendant,  and  by  him  charged  to 
plaintiff.  If  we  are  to  look  at  the  defend- 
ant's cross-examination  alone,  plaintiff's  counsel  might  be 
justified  in  this  contention.  But  we  find,  upon  the  exam- 
ination in  chief  of  the  defendant,   and   again  in  redirect 
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examination,  that  he  did  testify  that  he  made  demand  for 
such  material.  Having  done  so,  it  was  a  question  for  the 
jury  whether  the  repairs  were  reasonably  necessary. 

IV.  The  plaintiff  further  complains  because  of  the 
refusal  of  the  court  to  withdraw  from  the  consideration 
of  the  jury  the  item  of  damages  claimed  for  the  breach  of 
the  alleged  contract  of  extension  of  the  lease,  on  the  ground 
that  the  evidence  failed  to  show  that  any  agreement  was 
entered  into  between  the  parties.  We  have  examined  the 
evidence  of  the  defendant  in  that  regard  and  find  that, 
while  it  was  not  strong  or  satisfying,  it  was  sufficient  to 
go  to  the  jury. 

V.  The  court  taxed  one-half  of  the  costs  to  the 
plaintiff,  on  the  theory,  doubtless,  that  an  allowance  had 
been  made  to  the  defendant  on  his  counterclaim,  and  of 
4.  Apportion-        ^^^^  defendant  complains.     Under  the  issues 

MENT  OF  COSTS,   j^^  ^^  ^^g^  ^j^^  j^^  could  uot  havc  allowed 

a  recovery  of  only  $54  to  the  plaintiff,  without  allowing 
the  defendant  some  amount  on  his  counterclaim.  The 
court  was  therefore  justified  in  the  assumption  that  there 
had  been  a  recovery  on  such  counterclaim.  The  apportion- 
ment of  costs  rested  largely  in  the  sound  discretion  of  the 
court,  and  it  was  not  an  abuse  of  that  discretion  to  appor- 
tion in  the  manner  in  which  it  did.  We  are  not  altogether 
satisfied  with  the  record  in  this  case,  but  we  are  not  able 
to  say  that  it  contains  reversible  error.  The  lower  court 
would  have  been  justified  in  granting  a  new  trial,  but  we 
can  not  say  that  it  was  bound  to  do  so.  The  trial  judge 
saw  and  heard  the  plaintiff's  witnesses,  and  was  doubtless 
governed  by  his  view  of  the  case  as  a  whole,  as  thus  pre- 
sented. 

Some  objectionable  evidence  was  received  subject  to 
the  objection  of  plaintiff.  In  receiving  the  same  the  court 
stated  that  it  would  rule  on  the  objections  later,  and  de- 
termine at  that  time  whether  the  evidence  should  be  per- 
mitted   in   the   record.      The   plaintiff   did   not   afterward 
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bring  the  matter  to  the   attention   of  the  court,  nor  ask 
5.  Admission         ^^^  ^  ruling,  nor  save  an  exception.     On  the 
Siiver^^"^^'     record,   therefore,  we   are  not  warranted  in 
of  error.  reversing  the  case  and  awarding  a  new  trial, 

although  a  larger  verdict  for  plaintiff  would  have  been 
justified  under  the  testimony.  The  plaintiff  himself  was 
swift  to  bring  his  suit,  and  to  levy  a  landlord's  writ  of 
attachment  upon  defendant's  property.  He  possibly  en- 
countered the  sympathy  which  often  and  naturally  obtains 
in  the  jury  box  toward  a  defendant  in  that  situation,  and 
found  it  an  obstacle  in  the  way  of  a  full  verdict.  Neither 
the  law  nor  the  courts  can  wholly  prevent  it,  nor  would 
a  new  trial  find  it  any  less.  This  is  one  of  the  flexibili- 
ties of  the  administration  of  the  law  in  its  application  to 
the  weaker  litigant.  It  were  prudent  if  litigant  plaintiffs 
took  account  of  it  in  advance,  as  one  of  the  contingencies 
in  a  case. 

Inasmuch  as  we  find  no  error  in  the  record,  the  judg- 
ment must  be  affirmed. 


Charles  Bobzin  et  al.  v.  The  Gk)ULD  Balance  Valve 
Company  et  al.,  Appellants. 

Corporations:   contracts  with  subscribers  to  stock.    A  contract  bc- 

1  tween  a  corporation  and  subscribers  to  stock,  that  in  considera- 
tion for  the  purchase  of  stock  it  wiU  locate  and  maintain  its 
business  at  a  particular  place  for  an  agreed  time,  is  valid. 

Same.    Any  agreement  which  may  be  legally  performed  by  a  corpor- 

2  ation  may  be  a  condition  of  subscription  for  stock. 

Same:  parol  evidence:  variance  op  writing.     Where  a  stock  sub- 

3  scription  contract  is  silent  as  to  the  location  of  the  corporation's 
plant,  parol  evidence  is  competent  to  show  an  agremcnt  with 
subscribers,  as  a  condition  of  their  subscription,  that  the  same 
should  be  located  at  a  stated  place  for  a  given  time;  and  is  not 
objectionable  as  varying  the  terms  of  the  contract. 
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Corporations:  subscription  contracts:  ratification.    A  corporation 

4  may  ratify  even  ultra  vires  acts  so  as  to  bind  itself  when  it  has 
received  and  retained  the  benefits  of  the  act;  so  that  a  corpor- 
ation existing  when  its  promoters  negotiated  stock  subscription 
contracts  with  the  agreement  that  the  plant  should  be  located  and 
maintained  at  a  certain  place  for  a  given  time,  and  it  received 
and  retained  the  proceeds  of  such  sales  with  knowledge  of  the 
condition,  there  was  a  ratification  of  the  agreement  binding  the 
corporation  to  performance. 

Same:  injunction:  invasion  of  plaintiff's  rights.     Where  a  cor- 

5  poration,  in  an  action  to  restrain  it  from  amending  its  articles 
to  effect  a  change  in  its  principal  place  of  business  in  violation 
of  an  agreement,  is  insisting  as  a  matter  of  defense  upon  its 
right  to  make  the  change,  there  is  a  sufficient  threatened  in- 
vasion of  plaintiff's  rights  to  warrant  interference  by  a  court 
of  equity. 

Appeal   from   Jasper   District    Court. — ^Hon.    Byeon    W. 
Pbeston,   Judge. 

Thubsday,  October  29,   1908. 

Rbheabing  Denied  Thursday,  January  21,  1909. 

This  action  was  brought  to  restrain  the  defendant 
company  and  its  officers  from  amending  its  articles  of  in- 
corporation changing  its  principal  place  of  business  from 
Kellogg,  Iowa,  to  Des  Moines,  and  from  removing  its 
office,  shops,  and  factory  from  Kellogg.  An  injunction 
was  granted  restraining  the  defendants  from  removing  the 
plant  from  Kellogg  within  five  years  from  and  after  Feb- 
ruary,  1906.     The  defendants   appeal. — Affirmed. 

Parker,  Hewitt  &  Wright,  for  appellants. 

McElroy  &  Cox  and  J.  W.  Burhe,  for  appellees. 

Sherwin,  J. — The  Gould  Balance  Valve  Company 
is  a  corporation  organized  under  the  laws  of  Iowa,  with 


746  BoBziN  V.  Valve  Co.  [140  Iowa 

it«  principal  place  of  business,  shops  and  factory  at  Kel- 
logg,. Iowa.  Its  business  is  the  manufacture  and  sale  of 
the  Gould  balance  valve,  an  invention  of  the  defendant 
W.  F.  Gould,  to  whom  a  patent  therefor  was  issued.  After 
Gould  had  received  his  patent  for  the  valve  in  question, 
he  gave  his  codefendants  Gunn  and  Meigs  each  a  one- 
third  interest  in  the  invention,  retaining  the  remaining 
one-third.  During  1905  they  operated  as  a  copartnership 
and  made  and  sold  a  few  of  the  valves.  The  defendant 
S.  B.  Powers  represented  the  partnership  at  the  State 
Fair  in  Des  Moines  in  1905,  and  there  exhibited  the  valve 
and  took  orders  therefor.  At  that  time  Powers  became 
interested  in  the  merits  of  the  valve,  and  suggested  to 
some  of  the  members  of  the  partnership  that  it  would  be 
well  to  organize  a  corporation  for  handling  the  same,  and 
said  he  would  like  some  of  the  stock  if  a  corporation  was 
organized.  Later  he  was  informed  by  some  member  of 
the  partnership  that  incorporation  was  contemplated,  and 
in  November,  with  a  few  of  his  fellow  citizens  of  Kellogg, 
he  visited  the  members  of  the  partnership  in  Des  Moines. 
At  this  meeting  the  members  of  the  copartnership  proposed 
to  the  Kellogg  people  that,  if  they  would  subscribe  and 
pay  for  $10,000  of  stock,  they  would  incorporate  for 
$45,000  and  accept  $15,000  of  the  stock  for  the  patent 
and  other  property  of  the  partnership  located  in  the  fac- 
tory and  principal  place  of  business  of  the  corporation  at 
Kellogg.  The  Kellogg  representatives  at  this  meeting  had 
no  authority  to  make  a  definite  contract,  but  it  was  under- 
stood that  the  proposition  would  be  by  them  submitted  to 
their  home  people  and  accepted  if  the  requisite  amount  in 
subscription  could  be  obtained.  Soon  thereafter  W.  F. 
Gould  and  W.  R.  Lane  signed  the  articles  of  incorporation 
of  the  defendant  company,  and  a  certificate  of  incorpora- 
tion was  issued  December  2,  1905.  The  necessary  stock 
subscriptions  were  obtained  in  Kellogg,  and  on  the  16th 
of    December,    1905,    a    conmiittee    representing    the    sub- 
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scribers  went  to  Des  Moines,  and  there  entered  into  a 
written  agreement  with  Gunn,  Meigs  and  Glould,  whereby 
the  latter  agreed  to  assign  to  the  GU>uld  Balance  Valve 
Company  all  rights,  title  and  interest  in  patents  owned 
by  them  on  balance  valves,  and  to  take  in  consideration 
therefor  $15,000  worth  of  stock,  "said  stock  to  be  equally 
divided  among"  the  three.  The  plaintiff  and  others  who 
signed  the  agreement  agreed  to  pay  for  $10,000  worth  of 
stock  within  sixty  days  thereafter,  and  it  was  mutually 
agreed  that  the  business  of  the  corporation  should  be 
commenced  not  less  than  sixty  days  from  said  date.  This 
contract  was  silent  as  to  the  place  of  business  of  the  cor- 
poration. The  written  agreement  was  carried  out,  and  the 
plant  was  located  at  Kellogg,  notwithstanding  the  fact 
that  the  original  articles  of  incorporation  fixed  its  place 
of  business  in  Des  Moines.  In  November,  1906,  the  ar- 
ticles were  amended,  and  Kellogg  was  named  therein  as 
the  principal  place  of  business.  A  special  meeting  of  the 
stockholders  of  the  corporation  was  called  for  October  7, 
1907,  for  the  purpose  of  submitting  an  amendment  to  the 
articles  of  incorporation  changing  its  place  of  business  to 
Des  Moines. 

One  of  the  important  fact  questions  in  the  case  is 
whether  it  was  agreed  that  the  plant  should  remain  at 
Kellogg  for  a  term  of  not  less  than  five  years.  That  such 
was  the  agreement  on  the  part  of  the  defendants  at  the 
first  meeting  in  Des  Moines  is  pretty  well  established  by 
the  evidence.  The  appellants  concede  that  it  was  agreed 
then,  and  at  the  second  meeting,  that  the  plant  should  be 
located  at  Kellogg,  but  deny  that  it  was  to  remain  there 
any  definite  or  fixed  time;  but  a  careful  consideration  uf 
the  entire  evidence,  in  connection  with  the  admitted  fact 
that  the  plant  was  to  be  located  at  Kellogg,  has  satisfied 
us  that  the  agreement  was  that  it  should  remain  there  at 
least  five  years,  and  that  the  subscriptions  were  made  and 
the  stock  paid  for  relying  on  such  agreement     And  this 
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conclusion  is  reached  without  r^ard  to  the  question  whether 
in  soliciting  stock  subscriptions  Mr.  Powers  was  acting  in 
behalf  of  the  copartnership  or  for  the  people  of  Kellogg. 
The  appellants  pleaded  the  written  agreement  of  December 
16th,  and  alleged  that  it  contained  the  entire  contract  final- 
ly entered  into  by  the  parties.  This  was  denied  by  the 
plaintiffs,  and  it  was  alleged  that  there  was  a  mistake  in 
the  writing,  and  a  reformation  thereof  was  asked.  No 
relief  of  the  kind  was  granted,  however,  and  hence  we  need 
not  further  notice  the  appellants^  citation  of  authority  and 
argimient  on  that  question. 

There  can  be  no  question  as  to  the  validity  of  the  con- 
tract in  question  if  made  with  the  corporation.  Nor  do 
we  think  there  can  be  a  serious  question  as  to  the  right 

I.  Corporations:      ^^     *^^     plaintiffs     tO     CuforCO     Said     COUtract 

•Sbsc^SerT^***    "^^  purchaso  of  the  stock  in  accordance  with 
to  stock.  ^YiQ   terms   of  the   agreement  between   them 

would  create  a  valid  and  irrevocable  contract  which  should 
be  enforced.  Des  Moines  Valley  R.  B.  Co,  v.  Oraff,  27 
Iowa,  99;  Ooodpaster  v.  Porter,  11  Iowa,  161.  The  loca- 
tion of  an  enterprise  of  this  kind  is  generally  of  great  im- 
portance to  the  stockholders,  and  it  is  quite  as  often  the 
sole  inducement  for  taking  stock  therein.  The  desire  to 
advance  the  material  prosperity  of  particular  localities 
has  prompted  the  investment  of  large  sums  of  money  in 
large  and  small  corporations,  and  there  should  be  no  more 
hesitancy  in  enforcing  that  part  of  a  contract  which  pro- 
vides for  the  location  at  a  certain  place  than  in  enforcing 
any  other  condition  thereof.  We  can  not,  therefore,  assent 
to  the  appellants'  proposition  that  the  location  of  the  prin- 
cipal place  of  business  and  factory  is  wholly  incidental 
and  collateral  to  the  main  purpose  of  the  corporation,  and 
that  it  is  a  matter  wholly  within  the  discretion  of  the  stock- 
holders. After  the  plaintiffs  and  others  had  complied  fully 
with  their  agreement  to  take  $10,000  of  the  stock,  the 
place  of  business  of  the  corporation  was  changed  in  accord- 
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ance  with  the  agreement,  and  this  change  was  subsequently 
provided  for  in  an  amendment  to  the  articles  of  incorpora- 
tion, and  it  should  not  now  be  said  that  it  was  an  imma- 
terial part  of  the  plaintiffs'  consideration. 

Corporations  may  contract  with  their  stockholders,  and 
such  contracts  will  be  enforced  as  others  are.  1  Cook 
on  Corporation  (6th  Ed.)  section  11;  1  Purdy's  Beach 
on  Corporations,  section  5.  Any  condition 
which  may  be  legally  performed  by  the  cor- 
poration may  be  a  condition  of  a  subscription  for  stock. 
Iowa  &  Minn,  Ry.  Co.  v.  Perkins,  28  Iowa,  281;  Des 
Moines  Valley  B.  B.  Co.  v.  Oraff,  supra;  Clark  &  Marshall 
on  Corporations,  1449.  A  condition  subsequent  is  a  valid 
consideration  for  a  stock  subscription;  and,  while  it  does 
not  affect  the  subscriber's  liability  to  take  and  pay  for  his 
stock,  it  gives  him  a  right  of  action  against  the  corporation 
for  its  failure  to  perform  the  condition.  Purdy's  Beach 
on  Corporations,  section  233;  9  Current  Law,  773,  and 
cases  cited. 

The  testimony  tending  to  show  the  parol  agreement  to 
locate  the  factory  at  Kellogg  for  a  term  of  not  less  than  five 
years  was  competent.     The  written  contract  of  December 

3.  Same:  parol  ^^^  ^"^^^  silcut  On  the  subjoct,  and  the 
variMcc*  testimony  in  question  did  not  vary  its  terms, 
of  writing.        g^i^   ^^    Webber,   127   Iowa,    361;   Hinh- 

ley  V.  Pipe  Line  Co.,  132  Iowa,  396;  Cemetery  Ass^n  v. 
Lakens,  126  Iowa,  121. 

It  is  also  said  that  any  contract  for  the  maintenance 
of  the  office  and  factory  at  Kellogg  for  a  specific  term 
would  at  most  be  only  a   promoter's   contract  by   Gould, 

4.  CoRPoiiATioKs:  ^^^^  ^^^  Meigs  as  individuals  or  copart- 
JS^^^V*"  hers,  and  not  a  contract  by  the  corporation, 
ratification.       j£   ^^^    corporatiou    had    never   ratified    the 

agreement  of  the  men  named,  there  would  be  force  in  the 
appellants'  contention.  But  it  is  well  settled  that  a  cor- 
poration may  ratify  even  an  ultra  vires  act  so  as  to  bind 
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itself  when  it  has  received  and  retained  benefits  on  account 
thereof.  Here  the  corporation  was  in  existence  when  the 
stock  subscriptions  were  paid  by  the  plaintiffs*  The  money 
was  paid  to,  and  was  received  and  retained  by,  the  corpora- 
tion. Its  officers  were  the  same  who  had  formerly  con- 
stituted the  partnership,  and  they  had  full  knowledge  of 
the  agreement  as  to  the  location  of  the  plant,  and  with 
their  knowledge  the  corporation  is  charged.  There  was  a 
ratification  thereof  by  the  corporation.  Atheatm  v.  Ind. 
Dist,  33  Iowa,  105;  Johnson  v.  School  Tp.,  117  Iowa, 
319 ;  Dubuque  F.  C.  v.  Did.,  13  Iowa,  555 ;  Elliott  on  Pri- 
vate Corporations,  section  60;  Bigelow  on  Estoppel,  section 
446;  10  Cyc,  262,  1068,  1078;  Page  on  Contracts,  section 
1003;  Rogers  v.  Land  Co.,  134  N.  Y.  197  (32  *K  E.  27). 
There  is  nothing  in  the  action  of  the  plaintiffs  indicating 
that  they  intended  a  waiver  of  any  rights  under  their 
original  agreement  when  they  purchased  additional  stock. 
On  the  contrary,  the  very  fact  of  sudi  purchase  after  the 
factory  had  in  fact  begun  operations  in  Kellogg,  and  had 
been  established  there  by  the  amendment  to  the  articles  of 
incorporation,  indicates  that  the  plaintiffs  thought  the  loca- 
tion secure  for  at  least  the  term  agreed  upon. 

It  is  said  an  action  of  this  nature  will  not  lie,  since 
no  invasion  of  the  plaintiffs^  rights  has  been  threatened; 
the  proposed  meeting  being  for  the  purpose  only  of  sub- 
5.  Samb:  injunc-  fitting  the  questiou  of  a  change  of  location 
iteS'orp^a"*-  *^  *®  stockholders.  But  the  appellants  are 
tiffs  ng  ts.  \^Q^Q^  as  they  were  in  the  district  court,  earn- 
estly contending  for  their  right  to  do  the  very  act  which 
the  plaintiffs  say  they  intended  to  do  at  the  called  meeting. 
This  has  been  held  sufficient  to  warrant  the  interference  of 
a  court  of  equity.  2  High  on  Injunctions,  section  1137; 
Selma  Water  Co.  v.  Selma  (C.  C.)  154  Fed.  138;  Newton 
V.  Board,  26  Ohio  St.  618* 

The  judgment  of  the  trial  court  was  fully  warranted 
by  the  law  and  by  the  evidence,  and  it  is  affirmed. 
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Abstkacts  of  Titlb  to  Actions 

ABSTRACTS   OF   TITLE.    See   Equity. 

ADJUDICATION,    See   Guardianship. 

ADMINISTRATORS.    See  Estates  op  Decedents. 

ADOPTION  OF  CHILDREN. 
Compliance  with  statutes:  Equitable  circumstances.  Articles 
of  adoption  which  are  not  in  compliance  with  the  statute,  unac- 
knowledged and  unrecorded,  do  not  constitute  a  legal  adoption 
and  are  insufficient  to  establish  heirship,  and  other  equitable 
circumstances  can  not  be  relied  upon  to  make  one  an  heir  if 
they  do  not  in  law  establish  that  relation.    Lamb  v.  Morrow,  89. 

ADULTERY.    See  Criminal  Law. 

ADVERSE  POSSESSION.    See  Real  Property. 

ACCOUNT. 

Mutual  accounts:  Right  to  trial  in  equity.  It  is  only  in  cases 
involving  long  and  complicated  mutual  accounts,  formerly  triable 
in  equity,  that  the  right  of  compulsory  reference  and  trial  to  the 
court  exists  under  the  statute;  so  that  the  transfer  of  an  action 
to  the  equity  docket  brought  by  the  receiver  of  a  bank  to 
recover  a  balance  due  on  a  personal  account  with  the  bank, 
involving  simply  credits  for  deposits  and  debits  for  withdrawals, 
and  which,  aside  from  a  contest  over  a  single  item,  presented 
no  equitable  questions  but  related  solely  to  the  correctness  of  a 
part  of  the  debit  items,  was  without  authority  of  law  because 
not  presenting  a  case  of  complicated  mutual  accounts.  Faville 
V.  Lloyd,  501. 

ACTIONS. 
Joinder  of  actions.    There  can  be  a  joinder  of  actions  only  where 
the  several  causes  may  be  presented  by  the  same  kind  of  pro- 
ceedings, by  the  same  parties  and  in  the  same  right  of  capacity; 

751 


752  iin)EX. 

Actions  Continued  to  AcemcY 

SO  that  an  action  by  the  receiver  of  a  bank  to  recover  an  over- 
draft due  the  bank  on  a  personal  account,  can  not  be  joined  with 
his  right  of  action  against  an  estate  to  recover  an  overdraft 
by  the  administrator.    Faville  v.  Lloyd,  501. 

AGENCY. 

Brokers:  Commission:  Venue:  Office  or  agency.  Where  the 
owner  of  property  situated  in  a  county  other  than  that  of  his 
residence  has  an  agent  in  such  county,  who  is  authorized  to 
receive  and  forward  to  the  owner  propositions  to  purchase  the 
property,  one  employed  to  assist  in  the  business  of  the  agency 
by  finding  a  purchaser  is  performing  a  service  connected  with 
and  growing  out  of  the  business  of  such  agency,  and  may  sue 
the  owner  for  his  compensation  in  that  county.  Gilbert  v.  Mc- 
CuUough,  362. 

Commission  contract:  Authority  of  one  joint  owner.  One  joint 
owner  in  possession  of  a  farm,  with  authority  to  negotiate  a 
sale  of  the  property  as  any  owner  would  ordinarily  do,  may 
bind  his  co-owner  by  an  agreement  to  pay  a  commission  for 
procuring  a  purchaser.    Lee  v.  Conrad,  16. 

Same:  Reasonableness:  Instruction.  The  agreement  to  pay 
a  broker,  having  several  farms  for  sale  in  the  same  locality,  a 
commission  of  $500  for  simply  producing  a  possible  purchaser 
with  whom  he  used  no  influence  to  effect  the  sale,  is  held  not 
to  have  been  harsh  or  unreasonable  under  all  the  circumstances; 
and  the  court  was  justified  in  telling  the  juty  this  question 
was  not  for  them  to  determine,  but  whether  the  contract  was 
in  fact  made  as  claimed  and  performed,  although  the  same  might 
be  taken   into   consideration   in    weighing   the   testimony.    Idem, 

Same:  Instructions.  Where  there  was  no  conflict  in  the  evidence 
as  to  the  authority  of  one  joint  owner  of  property  to  bind  th^ 
other  by  a  contract  of  sale  of  the  property,  in  the  absence  of 
a  request  the  court  was  not  called  upon  to  give  a  specific  in- 
struction on  the  question  of  agency  and  authorizing  a  finding 
for  plaintiff  against  both  owners,  if  a  contract  was  made  by 
one  or  both,  to  pay  a  commission  for  finding  a  purchaser  upon 
performance  by  plaintiff.    Idem, 

Concealment  of  instructions:  Fraud.  The  failure  of  an  agent 
to  disclose  to  one  with  whom  he  is  dealing  for  his  principal 
information  or  instructions  received  for  his  own  guidance  pre- 
sents no  element  of  fraud  or  bad  faith.  Evidence  held  in- 
sufficient to  show  fraud.    Armstrong  v.  Campbell,  564. 
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Extent  of  authority:    Leasing   property   and   collecting   rents. 

The  authority  of  a  general  agent  is  not  unlimited,  but  is  re- 
stricted to  transactions  within  the  scope  of  his  principal's  business 
with  which  he  is  concerned;  so  that  proof  simply  that  a  lease 
of  premises  was  executed  by  an  agent  who  had  full  charge 
and  authority  to  collect  rents  does  not  show  power  to  contract 
for  the  payment  of  rents  in  anything  aside  from  money,  as  for 
board  of  the  agent  and  family.  Nat'l  Loan  Co.  v.  Bleasdale, 
695. 

Principal  and  agent:  Authority  of  agent:  Evidence.  On  the 
question  of  an  agent's  authority  to  bind  his  alleged  principal  by 
certain  contracts  for  the  sale  of  fruit  trees,  the  evidence  is  held 
sufficient  to  take  the  issue  to  the  jury.    Moyers  v.  Fogarty,  701. 

Same.  Where  it  was  conceded  that  an  agent  could  bind  his  prin- 
cipal by  a  reasonable  contract  for  the  sale  of  fruit  trees,  and 
the  evidence  indicated  that  his  authority  in  that  respect  was 
somewhat  general,  a  separate  instrument  executed  in  the  same 
manner  and  as  a  part  of  the  same  transaction  obligating  the 
principal  to  plant  the  trees  and  replace  them  for  a  term  of  years, 
should  have  been  received  in  evidence  in  an  action  for  breach  of 
contract.    Idem. 

Same:  Ratification  of  agents  contract  A  principal  can  not  af- 
firm one  part  of  his  agent's  contract  which  is  favorable  to  him 
and  at  the  same  time  disaffirm  the  remainder;  and  to  bind  him 
by  the  entire  contract  which  he  has  affirmed  in  part,  it  is  not 
necessary  to  show  that  he  had  knowledge  of  all  its  conditions. 
Idem, 

Evidence.  Absolute  knowledge  is  not  the  test  of  a  witness's 
qualification  to  speak  upon  a  given  subject;  so  that  an  employee 
who  for  several  years  had  been  at  work  in  and  about  his 
employer's  place  of  business,  having  had  an  opportunity  to  know 
his  fellow  employees  and  who  in  fact  knew  the  alleged  agent 
who  made  the  contracts  in  suit,  was  competent  to  testify  that 
such  agent  was  in  the  employ  of  his  principal  at  the  time  the 
contracts  were  made,  even  though  not  a  witness  to  his  contract  of 
employment   and   knew   nothing   of    its   terms.    Idem, 

Parol  evidence:    Application  of  rule.    A  party  can  not  conduct 

his  business  by  making  contracts  in  an  assumed  name  and  then 

avoid    the   obligations    by    invoking   the   parol    evidence    rule    to 

exclude   proof   of   his   true   relations   to   the   transaction.    Idem, 
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APPEAL.  See  Marriage  and  Divorce. 
Abstract:  Motion  to  strike.  An  amended  abstract  Hied  two 
months  before  submission  of  the  appeal  will  not  be  stricken 
because  not  filed  in  time,  where  the  motion  was  not  made  until 
after  the  appellee  had  prepared  his  argument  based  in  part 
thereon,  and  after  the  record  had  been  certified.  Aga  v.  Har- 
bach,  606. 

Abstracts.  An  abstract  making  reference  to  certain  exhibits 
rather  than  setting  them  out  in  full  will  not  be  stricken  because 
not  containing  all  the  evidence  when  the  exhibits  were  not 
material  to  the  determination  of  the  case;  nor  will  an  amended 
abstract  which  is  brief,  comprehensible  and  caused  no  delay 
be  stricken  because  unnecessary,  not  in  proper  form,  and  not 
filed  within  ten  days  after  service  of  same.  Coldren  Land  Co.  v. 
Royal,  381. 

Costs:  Where  counsel  rely  upon  numerous  alleged  errors  of  the 
trial  court  in  ruling  upon  the  admission  of  evidence,  but  his 
brief  makes  no  reference  to  the  record  except  by  stating  the 
name  of  the  witness,  and  marginal  numbers  of  lines  are  also  omit- 
ted from  the  abstract,  costs  will  not  be  allowed  for  printing  the 
same.    Moyers   v.   Fogarty,   701. 

Opinion  of  trial  court:  Weight  given  same  on  appeaL  Where 
the  evidence  is  conflicting  the  appellate  court  will  give  consider- 
able weight  to  the  opinion  of  the  trial  court  who  had  the  op- 
portunity of  seeing  and  hearing  the  witnesses.  Semper  v.  Engle- 
hart,  286. 

Questions  not  raised  below.  It  is  too  late  to  raise  an  objection 
to  the  form  of  an  action  or  the  forum  for  the  first  time  on  ap- 
peal.   Wait  V.  Mystic  Workers,  648. 

Same.  The  appellate  court  will  not  determine  a  question  which  is 
neither  involved  in  the  pleadings  nor  adjudicated  by  the  decree 
of  the  lower  court,  but  is  raised  for  the  first  time  on  appeal. 
Hamilton  v.   Hamilton,  282. 

Same.  Objection  that  charges  of  negligence  are  not  sufficiently 
pleaded  to  warrant  submission  to  the  jury,  when  first  made  on 
appeal,  will  not  be  considered.    Roenfranz  v.  Railway  Co.,  33. 

ARGUMENT.    See  New  Trial. 

ASSUMPTION  OF  RISK.     See  Negligence— Railroads. 


INDEX.  Y55 

Attachment  to  Attorneys 

ATTACHMENT. 

Judgment  against  surety:  Order  of  liability.  The  provisions  of 
Code,  section  3779,  requiring  that  a  judgment  against  a  prin- 
cipal and  surety  shall  recite  the  order  of  their  liability  to  enable 
an  exhaustion  of  the  property  of  the  principal  first,  apply  to  the 
relation  of  principal  and  surety  to  the  original  indebtedness, 
and  not  to  the  entry  of  judgment  against  a  surety  on  a  bond  in 
discharge  of  an  attachment.    Andres  &  Co.  v.   Schlueter,  389. 

Discharge  of  attachment:  Judgment  against  surety:  Notice. 
Judgment  may  be  entered  against  a  surety  on  a  bond  for  the 
discharge  of  an  attachment  without  notice,  since  by  the  terms  • 
of  the  statutory  bond  he  agrees  to  satisfy  any  judgment  that 
may  be  rendered  against  his  principal,  thus  securing  a  relinquish- 
ment of  all  rights  under  the  attachment.    Ident, 

Same.  The  surety  on  a  statutory  bond  for  the  discharge  of  an 
attachment  assumes  the  risk  of  the  principal's  failure  to  inter- 
pose any  defense  he  may  have  and  is  concluded  by  the  judg- 
ment entered,  in  the  absence  of  fraud,  collusion  or  want  of 
jurisdiction.  Jdem, 

Judgment  on  default:  Proof  of  damage.  Where  the  principal 
in  a  bond  for  the  discharge  of  an  attachment  appears  and  files 
answer  admitting  plaintiff^s  cause  of  action  and  tendering  an 
affirmative  defense  and  a  counterclaim,  but  subsequently  makes 
default,  judgment  may  be  entered  for  plaintiff  without  proof 
of    damage.    Idem, 

ATTORNEYS  FEES.    See  Marriage  and  Divorce— Real  Property. 

ATTORNEYS. 

Attorney's  lien:  Discharge.  The  release  of  an  attorney's  lien  may 
be  accomplished  by  simply  filing  a  bond  as  provided  in  Code  sec- 
tion 322,  and  thereafter  the  client  has  full  control  of  the  judg- 
ment and  the  fund  in  the  hands  of  the  clerk  applicable  to  its 
satisfaction.    Jamison  v.   Ranck,  635. 

Same:  Action  to  enforce  lien:  Forum.  Where  the  client  pro- 
cures the  release  of  an  attorney's  lien,  by  filing  the  statutory 
bond  before  answering  in  an  equitable  action  to  enforce  the  lien, 
the  attorney's  claim  for  services  then  becomes  an  ordinary  de- 
mand at  law  and  is  triable  as  such.    Idem. 

Same:  Jury  trial:  Waiver  of  right.  Where  an  equitable  action 
is  brought  to  enforce  an  attorneys  lien,  and  the  same  has  been 
converted    into    an    ordinary    demand    at    law    by    the    filing    of 
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a  statutory  bond,  the  right  to  a  jury  trial  which  was  demanded 
before  answer  in  the  equitable  action  was  not  waived  by  sub- 
sequently filing  an  answer  therein  and  going  to  trial.    Idem, 

BASTARDY.    See  Criminal  Law. 

BILLS  AND  NOTES.    See  Negotiable  Instruments. 

BREACH  OF  PROMISK    See  Marriage  and  Divorcs. 

BRIDGES.    See  Highways. 

CARRIERS.    See  Railroads. 

CHATTEL   MORTGAGES. 

Consideration.  A  chattel  mortgage  given  to  secure  an  indebted- 
ness contracted  under  an  arrangement  that  the  mortgage  to  se- 
cure the  same  should  thereafter  be  executed,  or  if  given  for  a 
preexisting  unsecured  indebtedness,  is  supported  by  a  sufficient 
consideration.    Kelly  v.  Ryan  &  Son,  58a 

Fraud.    The  taking  of   a  chattel   mortgage   with  knowledge   that 
the  mortgagors,  are   indebted   to   other   parties   is   not   a   fraud. 
•  Idem, 

Same:  Evidence.  In  replevin  of  cattle  purchased  of  plaintiff 
under  alleged  false  representations,  the  evidence  is  held  in- 
sufficient to  show  any  fraud  on  the  part  of  defendant,  a  mort- 
gagee, in  inducing  the  sale.    Idem, 

Same.  On  an  issue  between  creditors  as  to  defendants  taking  a 
mortgage  on  property  claimed  by  plaintiff,  his  purpose  in  doing 
so  respecting  a  prior  and  independent  mortgage  was  immaterial. 
Idem. 

.  Landlord's  lien:  Priority.  A  purchase  money  mortgage  given 
by  a  tenant  as  part  of  the  transaction  of  purchase  is  a  Hen 
upon  the  property  bought,  prior  to  the  Hen  of  the  landlord 
for  rent.    Amundson  v.   Printing  Co.,  464. 

COMMISSIONS.    See  Agency. 

CONDEMNATION.    See  Real  Property. 

CONSTITUTIONAL  LAW.    See  Physicians— Statutes. 
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CONTEMPT. 
Certiorari:     Moot  question.    Where  one  has  fully  complied  with 
an  order  of  the  court  and  thus  relieved  himself  of  all  liability 
for  contempt,  certiorari  will  not  lie  to  review  the  order,  as  the 
same  presents  only  a  moot  question.    Dugane  v.  Smith,  674, 

Same:  Finding  of  court:  When  conclusive.  Where  there  is 
evidence  from  which  it  can  properly  be  found  that  defendant 
was  not  guilty  of  violating  an  order  of  the  court  by  making 
sales  o'f  liquor  to  certain  persons,  the  judgment  of  the  district 
court  refusing  to  punish  him  for  contempt  will  not  be  dis- 
turbed.   Barber   v.    Brennan,   678. 

CONTRACTS.    As   affecting   real   property,   sec   that  title.     See 
also   Corporations  —  Drainage  —  Sales. 

Combinations   in    restraint   of   trade:     Personal    services.    The 

term  "commodity,"  as  used  in  Code,  section  5060,  relating  to  an 
unlawful  combination,  pool,  or  trust  to  control  the  price  or 
limit  the  quantity  of  any  article  of  merchandise,  or  commodity 
manufactured,  mined,  produced  or  sold  in  this  State,  does  not 
comprehend  personal  services,  either  skilled  or  unskilled.  Rohlf 
V.  Kasemeier,  182. 

Personal  services:  Prima  facie  case:  Affirmative  defense:  Bur- 
den of  proof.  Proof  that  defendant  requested  plaintiff  to  un- 
dertake a  certain  service  and  that  acting  upon  the  request  the 
service  was  performed,  makes  a  prima  facie  case  for  a  recovery 
of  the  reasonable  value  of  the  service;  and  defendant  has  the 
burden  of  proving  an  affirmative  defense  that  there  was  a  special 
agreement  that  plaintiff's  compensation  was  to  come  from  an- 
other source,  concerning  which  a  conflict  in  the  evidence  pre- 
sents a  fact  question  and  a  verdict  upon  the  issue  is  conclu- 
sive.   Mansfield  v.  Mallory,  206. 

Same:  Reasonable  value:  Evidence.  On  an  issue  as  to  the 
value  of  plaintiff's  services  in  training  animals,  the  evidence  is 
held  to  present  a  question  for  the  jury.    Idem, 

Same:  Collateral  agreements:  Parol  proof.  Where  that  part 
of  an  agreement  reduced  to  writing  expressly  recognizes  other 
oral  understandings  between  the  parties  with  reference  to  the 
subject  matter  had  prior  to  making  the  writing,  oral  evidence 
is  admissible  to  show  the  substance  of  the  conversation,  even 
though  the  writing  is  not  formally  offered.  Sieberts  v.  Spangler, 
236. 
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Same:  Instructions:  Conformity  to  proof.  In  a  suit  on  a  con- 
tract for  services  providing  that  if  plaintiff  should  derive  any 
income  from  another  specified  source,  the  same  should  be  credit- 
ed on  the  contract  as  a  part  of  his  salary,  failure  to  submit  tliat 
question  was  not  erroneous,  where  there  was  no  claim  or  proof 
that  any  income  was  so  received  by  plaintiff.    Idem, 

Same:    Football  season:    Judicial  notice:    Damages:    Interest. 

The  compensation  due  one  for  services  rendered  during  the 
football  season  becomes  due,  in  the  absence  of  a  fixed  time  in  the 
agreement,  at  the  close  of  the  season,  and  the  court  will  take 
notice  as  a  matter  of  common  observation  that  the  season  ends 
with  Thanksgiving  day;  so  that  an  instruction  authorizing  a 
recovery  of  interest  on  the  sum  found  dye  plaintiff  from  Decem- 
ber 1st  was  not  erroneous  because  arbitrarily  fixing  that  date  as 
the  time  when  interest  would  begin  to  accrue.    Idem. 

Sales:  Collateral  oral  agreement  It  is  competent  to  show  that 
a  written  contract  for  the  purchase  of  an  article  was  subject  to 
a  collateral  oral  agreement  that  the  purchaser  was  to  have  a 
certain  time  in  which  to  use  and  try  the  same.  Register  Co.  v. 
Hall,   87. 

CONVERSION. 

Equitable  conversion:  Application  of  doctrine.  Equitable  con- 
version is  a  constructive  change  in  the  nature  of  property  by 
which  real  estate  is  regarded  as  personalty  and  personal  estate 
is  regarded  as  realty,  and  is  adopted  for  the  purpose  of  exe- 
cuting trusts;  so  that  it  is  essential  to  an  application  of  the 
doctrine  that  the  property  be  subject  to  a  trust,  or  that  there 
be  an  imperative  direction  for  a  conversion.  Beaver  v.  Ross, 
154. 

Same.  An  application  of  the  doctrine  of  equitable  conversion  to 
a  devise  of  real  estate  does  not  require  that  the  devise  be  in 
terms  to  executors  or  trustees;  and  the  fact  that  a  sale  of 
property  is  postponed  until  after  the  death  of  the  testator  is  not 
controlling.    Idem, 

Same:  Devise  of  realty:  When  conversion  takes  place:  Exe- 
cution sale  of  devisee's  interest.  Where  the  doctrine  applies 
to  a  devise  of  realty  the  conversion  takes  place  at  the  death 
of  the  testator  and  the  interest  of  the  devisee  passes  as  personal- 
ty; as  where  there  was  a  devise  to  the  wife  for  life,  upon  her 
death  the  property  to  be  sold  and  a  portion  set  aside  for  the 
support  of  one  child,  with  a  division  of  the  remainder  among 
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the  other  children.  Held,  that4he  interest  of  the  children  passed 
as  personalty  and  was  not  subject  to  judgment,  or  lien,  or  ex- 
ecution, as  for  the  sale  of  realty,  although  there  might  be  an 
assignment  by  the  devisees  of  their  interest,  as  by  mortgage. 
Idem. 

CONVEYANCES- 

Covenants:  Seisin  and  warranty:  Breach:  Right  of  action: 
Limitation.  Where  no  possession  or  right  passes  to  the  grantee 
under  a  conveyance  the  covenants  of  seisin  and  general  war- 
ranty are  broken  at  once  and  a  right  of  action  accrues  immediate- 
ly, but  must  be  prosecuted  within  the  ten  year  period  of 
limitation;  and  it  is  immaterial  whether  the  action  is  by  the 
immediate  grantee  or  by  those  claiming  under  him.  Sturgis  v. 
Slocum,  25. 

Easements:  Enforcement:  Burden  of  proof.  A  provision  in 
a  deed  that  neither  the  grantee  nor  his  transferees  shall  there- 
after place  any  obstruction  upon  the  land  for  a  term  of  years, 
constitutes  an  easement  for  a  violation  of  which  right  the 
grantor  is  not  confined  to  an  action  for  damages,  but  may 
enforce  his  right  in  equity  where  no  circumstances  have  oc- 
curred nullifying  the  purpose  for  which  the  easement  was 
created;  and  the  grantee  has  the  burden  of  establishing,  in  de- 
fense of  its  enforcement,  a  contention  that  the  provision  was 
inserted  after  the  purchase  was  completed.  Beck  v.  Heckman, 
351. 

Same.  A  covenant  binding  a  grantee  not  to  place  any  obstnjction 
upon  the  land  conveyed  for  a  term  of  years  is  not  opposed  to 
public  policy;  nor  will  he  be  heard  to  say  that  it  is  a  hardship, 
unreasonable,  inequitable  or  of  no  substantial  money  value. 
Idem. 

Undue  influence:  Age  and  infirmity.  Extreme  age  and  conse- 
quent infirmity  may  be  considered  in  determining  whether  a 
grantor  was  unduly  influenced  in  making  a  conveyance.  Semper 
V.  Englehart,  286. 

Same:  Evidence.  On  an  issue  as  to  undue  influence  in  the  exe- 
cution of  a  deed  to  grantor's  housekeeper,  at  the  suit  of  his 
heirs  to  set  the  same  aside,  the  evidence  is  reviewed  and  held 
to  show  a  voluntary  conveyance  rather  than  as  the  result  of  in- 
fluence growing  out  of  improper  relations  with  the  grant€«. 
Idem, 


760  INDEX. 

Corporations 

CORPORATIONS.  * 

Contracts  with  subscribers  to  stock.  A  contract  between  a 
corporation  and  subscribers  to  stock,  that  in  consideration  for 
the  purchase  of  stock  it  will  locate  and  maintain  its  business 
at  a  particular  place  for  an  agreed  time,  is  valid.  Bobzin  v. 
Valve  Co.,  744. 

Same.  Any  agreement  which  may  be  legally  performed  by  a  cor- 
poration may  be  a   condition   of   subscription   for  stock.    Idem. 

Same:  Parol  evidence:  Variance  of  writing.  Where  a  stock 
subscription  contract  is  silent  as  to  the  location  of  the  corpora- 
tion's plant,  parol  evidence  is  competent  to  show  an  agreement 
with  subscribers,  as  a  condition  of  their  subscription,  that  the 
same  should  be  located  at  a  stated  place  for  a  given  time;  and  is 
not  objectionable  as  varying  the  terms  of  the  contract    Idem. 

Subscription  contracts:  Ratification.  A  corporation  may  ratify 
even  ultra  vires  acts  so  as  to  bind  itself  when  it  has  received 
and  retained  the  benefits  of  the  act;  so  that  a  corporation  . 
existing  when  its  promoters  negotiated  stock  subscription  con- 
tracts with  the  agreement  that  the  plant  should  be  located  and 
maintained  at  a  certain  place  for  a  given  time,  and  it  received 
and  retained  the  proceeds  of  such  sales  with  knowledge  of  the 
condition,  there  was  a  ratification  of  the  agreement  binding  the 
corporation  to  performance.    Idem. 

Same:  Injunction:  Invasion  of  plaintififs  rights.  Where  a  cor- 
poration, in  an  action  to  restrain  it  from  amending  its  articles 
to  effect  a  change  in  its  principal  place  of  business  in  violation 
of  an  agreement,  is  insisting  as  a  matter  of  defense  upon  its 
right  to  make  the  change,  there  is  a  sufficient  threatened  inva- 
sion of  plaintiff's  rights  to  warrant  interference  by  a  court  of 
equity.    Idem. 

Purchase  of  one  corporation  by  another:  Liability  for  debts.  Be- 
fore a  purchasing  corporation  can  be  held  liable  for  the  debts  of  an- 
other which  it  purchases,  it  must  be  shown  either  that  there  was 
an  agreement  to  pay  the  same,  or  the  facts  must  warrant  a  finding 
that  there  was  ^  consolidation  of  the  two  corporations,  or  that 
the  purchasing  corporation  was  a  mere  continuance  of  the  one 
selling,  or  that  the  transaction  was  a  fraud.  Luedecke  v.  Des 
Moines    Cabinet    Co.,,   223. 

Rights  of  creditors:  Equitable  liens.  While  the  creditors  of  a 
corporation  do  not  have  a  specific  lien  upon  its  property  to  secure 
their  claims,  and  the  property  is  not  to  be  regarded  as  a  direct 
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trust  for  the  payment  of  the  corporation  debts,  still  creditors  may 
have  an  equitable  right  or  lien  established  upon  the  assets  of  the 
corporation,  unless  the  property  has  passed  into  the  hands  of  a 
bona  fide  purchaser.    Idem. 

Same:  Diversion  of  assets.  The  statutes  prohibit  a  diversion  of 
corporate  funds  to  any  purpose  other  than  those  designated  in 
its  articles;  and  by  the  common  law  stockholders  can  not  divide 
the  corporate  assets  among  themselves  without  first  pa3ring  the 
corporate  debts.    Idem. 

Same:  Sale  of  corporate  property:  Bona  fide  purchaser:  Cred- 
itor's liens.  A  creditor  of  a  corporation  may  follow  its  assets 
into  the  hands  of  one  not  a  good  faith  purchaser  in  due  course 
of  business,  so  that  a  corporation  purchasing  the  assets  of  another 
corporation  after  the  institution  of  a  creditor's  suit  against  it 
on  an  unliquidated  demand,  issuing  its  stock  in  payment  there- 
for, not  to  the  corporation  but  to  an  individual  stockholder  of  the 
same,  is  not  a  bona  fide  purchaser,  and  takes  the  property  charged 
with  the  creditor's  right  to  an  equitable  lien  thereon;  but  the 
purchasing  corporation  does  not  become  personally  liable  to  the 
creditoi^  by  virtue  of  the  transaction.    Idem, 

COSTS.     See  Appeal  —  Negotiable  Instruments. 

Apportionment  of  costs.  An  apportionment  of  costs  is  largely  a 
matter  of  discretion,  and  where  the  verdict  of  plaintiff  indicated 
a  recovery  on  defendants  counterclaim,  it  was  not  an  abuse  of 
that  discretion  to  apportion  the  costs  equally.  Ashdown  v.  Ely, 
739. 

Modification  of  decree.  Where  a  decree  by  inadvertence  con- 
tains matter  affecting  one  of  the  parties  not  justified  by  the 
pleadings,  costs  should  not  be  taxed  to  the  party  on  account 
thereof.    Latta  v.  Coffeen,  515. 

CRIMINAL   LAW.     See  Husband  and  Wife— Statutes. 

Adultery:  Sufficiency  of  indictment  An  indictment  charging 
that  defendant  committed  the  crime  of  adultery  with  a  certain 
person,  she  being  at  the  time  a  married  woman,  the  wife  of  a 
certain  person,  and  that  defendant  was  an  unmarried  man,  was 
a  compliance  with  the  statute  requiring  an  offense  to  be  stated 
in  ordinary  and  concise  language.    State  v.  Anderson,  445. 

Same.  Intercourse  between  persons  not  husband  and  wife,  one  or 
both  of  whom  is  married  constitutes  adultery,  and  it  is  not  nec- 
essary to  allege  that  the  act  was  done  knowingly,  wilfully,  ma- 
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liciously  or  feloniously,  or  that  the  prosecution  was  commenced 
on  the  complaint  of  the  husband  or  wife.    Idem. 

Bastardy:  Evidence.  The  State  should  not  be  permitted  to  show 
in  a  bastardy  proceeding  the  extent  of  the  property  owned  by 
defendant's  father.    State  v.  Meier,  540. 

Same.  Communication  between  a  relator  in  bastardy  proceedings 
and  her  attorney  not  in  the  presence  of  defendant  or  anyone 
representing  him,  and  made  after  a  settlement  and  payment  of 
money  to  her  for  a  dismissal  of  the  case,  are  inadmissible  in  a 
subsequent  action  to  compel  defendant  to  support  the  child. 
Idem, 

Same.  Where  the  relator  in  bastardy  proceedings  to  compel  the 
support  of  the  child  testified  that  she  did  not,  at  the  time  of  its 
execution,  know  the  contents  of  an  instrument  by  which  she 
dismissed  a  prior  action  for  seduction  on  payment  of  a  specified 
sum,  her  cross-examination  as  to  a  return  of  the  money  and  re- 
pudiation of  the  agreement  after  discovering  its  contents  should 
have  been  permitted.    Idem, 

Same.  A  defendant  in  bastardy  proceedings  may  show  intercourse 
of  plaintiff  with  others  at  or  about  the  time  of  conception.    Idem. 

Same.  Affidavits  of  parties  stating  that  they  had  intercourse  with 
relator  in  a  bastardy  proceeding,  which  were  read  to  her  and 
admitted  to  be  true,  should  have  been  received  in  evidence. 
Idem. 

Construction  of  writing:  Evidence.  An  instrument  executed 
by  relator  acknowledging  that  defendant  did  seduce  her,  as 
charged  in  her  action  against  him  for  seduction,  and  reciting 
a  dismissal  of  the  action  upon  payment  by  defendant  of  a 
specified  sum,  is  held  to  have  been  a  receipt  rather  than  a  con- 
tract, and  admissible  in  subsequent  bastardy  proceedings  as  an 
admission  of  defendant's  innocence.  It  is  also  held  under  the 
evidence  that  the  question  of  whether  the  instrument  evidenced 
a  settlement  of  simply  the  seduction  action,  or  the  bastardy  pro- 
ceedings as  well,  was  properly  submitted.    Idem. 

Settlement.  The  mother  of  an  illegitimate  child  by  a  fair  settle- 
ment with  the  putative  father  may  preclude  both  herself  and 
the  county   from  maintaining  a  bastardy  proceeding.    Idem. 

Same.  An  offered  compromise  and  settlement  of  bastardy  pro- 
ceedings not  fully  consummated  is  not  provable*    Idem. 

Forgery:    Evidence  of  other  like  trfUi^^ctiQns.    On  a  prosecu- 
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tion  for  forgery  evidence  tending  to  show  other  like  transac- 
tions is  admissible,  not  as  substantive  proof  of  the  crime  charged, 
but  as  bearing  upon  the  credibility  of  defendant  as  a  witness;  and 
as  limited  by  the  court  to  a  consideration  for  that  purpose  no 
prejudice  in  the  instant  case  resulted  from  its  admission.  State 
V.  Hart,  456. 

Lewdness:  Elements  of  offense:  Single  act.  Resorting  to  a 
hotel  for  one  night  only  for  the  purpose  of  lewdness  does  not 
constitute  the  offense  defined  by  Code,  section  4943,  as  leading  a 
life  of  lewdness.    State  v.  McDavitt,  342. 

Murder:  Instruction:  Definition  of  intoxication.  A  direction 
of  the  jury's  attention  to  the  question  of  whether  defendant  was 
under  the  influence  of  intoxicating  liquor  at  the  time  of  the 
commission  of  the  crime  is  a  sufficient  definition  of  intoxica- 
tion.   State  v.  Pell,  655. 

Same:  Intoxication  not  a  defense.  Intoxication  is  not  a  defense 
to  crime  on  a  prosecution  for  murder  and  the  jury  should  not 
be  instructed  that  it  is  an  issue  in  the  case,  but  it  should  he  con- 
sidered as  other  facts  bearing  on  the  question  of  defendant's 
guilt.    Idem, 

Same:  Verdict:  Evidence.  Where  there  is  substantial  evidence 
to  support  a  verdict  of  guilt  which  is  not  overcome  by  defend- 
ant's evidence  it  Will  stand,  notwithstanding  unexplained  inconsis- 
tencies in  the  evidence  relative  to  collateral  matter.    Idem. 

Same:  Extent  of  punishment.  Where  defendant  made  a  de- 
liberate assault  upon  deceased  and  without  immediate  provocation 
struck  him  with  a  heavy  instrument  on  the  head  causing  his 
death,  a  sentence  of  twenty-five  years  was  not  excessive.    Idem. 

Same:  Evidence  of  care  afforded  deceased.  Where  death  fol- 
lows an  injury  without  other  independent  intervening  cause  cal- 
culated to  produce  death  if  deceased  had  not  been  injured  by, 
the  wrongful  act  of  the  accused,  proof  that  his  life  might  have 
been  saved  or  prolonged  by  proper  treatment  is  not  admissible. 
State  V.  Pell,  655. 

Rape:  Evidence.  Evidence  upon  a  prosecution  for  attempted 
rape  is  reviewed  and  held  to  sustain  a  verdict  of  conviction. 
State  V.   Fishel,  460. 

Same:  Corroborating  evidence.  In  cases  of  rape  the  corrob- 
orating evidence  contemplated  by  the  statute  is  that  which  tends 
to  single  out  and  identify  the  defendant  as  the  perpetrator  of 
the  crime.    State  v.   Whimpey,   199. 
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Same:  Sufficiency  of  indictment.  An  indictment  is  not  rendered 
insufficient  by  the  use  of  another  word  in  charging  a  crime  than 
that  found  in  the  statute,  where  the  substituted  word  is  the 
equivalent  in  meaning  or  of  a  broader  signification;  as  in 
charging  an  assault  upon  a  female  the  use  of  the  word  "violently*' 
is  held  the  equivalent  of  "forcibly"  or  "by  force;"  especially 
where  the  indictment  further  charged  that  defendant  did  ravish 
prosecutrix  against  her  will.    State  v.  Rohn,  640. 

Same:  Complaints:  Evidence.  Although  the  answers  of  a  wit- 
ness to  proper  questions  regarding  complaints  made  by  prose- 
cutrix were  more  in  detail  than  is  permissible*  still  the  defendant 
can  not  complain  where  he  did  not  request  the  court  to  strike 
such  portions  of  the  answers  as  were  objectionable.    Idem. 

Robbery:  Included  offenses:  Instructions.  Larceny  and  lar- 
ceny from  the  person  are  lesser  offenses  included  in  the  crime 
of  robbery,  and  where  the  evidence  is  such  that  the  jury  may 
have  reasonable  doubt  as  to  the  use  of  force,  or  may  find  that 
the  property  was  not  taken  from  the  person  of  prosecutor  they 
should  be  told  that  they  may  convict  of  either  offense  as  the 
evidence  warrants.    State  v.  Taylor,  470. 

Same.  An  instruction  which  makes  an  acquittal  of  the  charge  of 
robbery  depend  upon  an  affirmative  showing  that  defendant  is 
guilty  of  the  crime  of  larceny  from  the  person  is  erroneous. 
Idem, 

EVIDENCE. 

Examination  of  witnesses.  An  objection  to  an  inquiry  on  redi- 
rect examination  which  merely  calls  for  an  explanation  of  mat- 
ters developed  on  cross-examination  may  properly  be  overruled, 
and  if  an  unexpected  answer  is  given  which  is  objectionable  amo- 
tion to  strike  it  should  be  made,  otherwise  the  objection  is 
waived.    State  v.  Rohn,  640. 

Same.  Where  the  evident  purpose  of  a  cross-examination  is  to 
cast  suspicion  upon  the  testimony  of  prosecutrix  in  a  prosecution 
for  rape,  because  of  a  failure  to  produce  her  garments  in  court, 
it  is  proper  on  redirect  to  show  that  their  loss  was  attributable 
to  an  act  of  defendant.    Idem. 

Same:  Opinion  evidence.  On  a  prosecution  for  rape  where 
neither  party  claimed  that  prosecutrix  was  insane  or  an  imbecile, 
and  a  witness  testified  that  she  received  a  letter  from  her  with 
well   connected   sentences,  and   accurate   spelling,   it   was   proper 


IKDEX.  765 

Evidence  Continued  to  Instiuctions 

to  exclude  the  opinion  of  the  witness  as  to  whether  she  was  intel- 
ligent, the  jury  being  qualified  to  detennine  that  question.    Idem, 

Order  of  admission.  Although  the  State  should  observe  the  rule 
of  introducing  all  its  evidence  in  chief  before  that  of  the  defense 
is  offered,  still  this  is  a  matter  largely  in  the  discretion  of  the 
trial  court;  and  if  no  prejudice  results  from  the  admission  on 
rebuttal  of  evidence  properly  a  part  of  the  State's  main  case,  a 
reversal    will    not   be   ordered   on    that    account.    Idem. 

INDICTMENT. 

Indictment:  Objection  to  grand  jury.  An  objection  to  an  in- 
dictment on  the  ground  that  the  board  of  supervisors,  under  the 
jury  act  of  the  32d  General  Assembly,  placed  upon  the  jury 
lists  the  names  of  persons  not  appearing  on  the  poll  books  of 
the  preceding  year,  when  unsupported  by  affidavit  and  no  attempt 
to  secure  proof  thereof  was  made,  was  properly  overruled;  and 
without  a  showing  that  affidavits  of  the  supervisors  could  not 
be  obtained  to  support  the  objection,  the  court  was  not  called 
upon  to  suspend  proceedings  until  the  supervisors  could  be  called 
in  for  examination.    State  v.  Pell,  655. 

Grand  jury  lists:  Exclusion  of  exempt  persons.  An  objection 
to  an  indictment  because  of  the  erroneous  exclusion  from  con- 
sideration in  making  up  the  grand  jury  list,  of  persons  competent 
to  serve,  but  exempt  from  service  if  they  so  elected,  is  not  ten- 
able, where  the  list  as  made  was  composed  of  competent  jurors 
and  no  prejudice  to  defendant  arose  from  an  exclusion  of  such 
persons.    Idem. 

INSTRUCTIONS. 

An  instruction  which  has  no  support  in  the  evidence  should 
not  be  given.    State  v.  Meier,  540. 

Same.  Where  there  was  evidence  that  relator  had  had  intercourse 
with  three  parties  other  than  defendant,  it  was  erroneous  for 
the  court  to  instruct  that  there  was  evidence  of  intercourse  with 
one    other.    Idem. 

Same.  Where  the  relator  had  admitted  signing  an  instrument 
it  was  erroneous  to  submit  that  issue  to  the  jury.    Idem. 

Rape:  Resistance  of  prosecutrix.  An  instruction  that  the  jury 
must  be  satisfied  beyond  a  reasonable  doubt  that  defendant  had 
carnal  intercourse  with  prosecutrix  against  her  will,  and  that 
she  did  not  yield  her  consent  at  any  time  during  the  act,  is  not 
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objectionable  as  failing  to  exact  the  utmost  resistance  on   her 
part.    State  v.  Whimpey,  199. 

Reasonable  doubt:  Circumstantial  evidence.  It  is  not  neces- 
sary for  the  court  to  instruct  in  each  paragraph  of  its  charge 
that  the  State  must  prove  its  case  and  each  element  thereof  be- 
yond a  reasonable  doubt;  nor  is  it  necessary  for  it  to  instruct 
on  the  subject  of  circumstantial  evidence  where  the  charge  is 
established  if  at  all  by  direct  testimony,  especially  in  the  absence 
of  a  request  to  that  effect.    State  v.  Hart,  456. 

PRACTICE. 

Change  of  venue:  Public  prejudice.  A  defendant  accused  of 
crime  is  not  entitled  to  a  change  of  venue  on  the  ground  of 
public  prejudice,  where  there  is  no  showing  that  the  feeling  is 
directed  against  him  personally  so  that  he  can  not  have  a  fair 
trial,  but  the  indications  are  that  public  sentiment  condemns  the 
crime  charged  rather  than  the  individual  and  demands  a  vindica- 
tion of  the  law.    State  v.  Rohn,  640. 

Objections  not  argued.  The  appellate  court  will  assume  that 
objections  to  rulings  upon  evidence,  not  argued  on  appeal  by 
counsel  employed  by  the  county  to  defend  one  charged  with 
crime,  are  not  of  sufficient  importance  to  require  consideration. 
State  V.  Pell,  655. 

Same:  Criticism  of  trial  court.  A  defendant  in  a  criminal  case 
is  entitled  to  fair  and  unprejudicial  treatment  by  the  trial  court, 
and  when  unfair  or  prejudiced  counsel  may  properly  so  char- 
acterize it  in  argument;  but  there  must  be  a  reasonable  found- 
ation  for   such   criticism  to   justify   it.    Idem, 

Trial:  Sequestration  of  witnesses:  Discretion  of  court.  There 
is  no  statutory  right  to  a  sequestration  of  witnesses  during  a 
criminal  trial,  but  in  the  interest  of  justice  courts  have  generally 
as  a  matter  of  discretion  granted  a  good  faith  request  that  such 
an  order  be  made,  not  however  including  a  prosecuting  witness 
or  those  having  a  direct  personal  interest  in  the  trial;  so  that  a 
defendant  accused  of  murder  requesting  sequestration  can  not 
complain  of  an  order  excepting  therefrom  the  widow  and  daugh- 
ter of  deceased.    State  v.  Pell,  655. 

Same:  Violation  of  order.  Even  though  a  witness  may  have 
violated  an  order  for  sequestration  he  -is  not  rendered  incom- 
petent thereby,  although  he  may  be  subject  to  punishment  for 
contempt.    Idem. 
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DAMAGES.    See    Drainage— Contracts— Mines    and    Mining- 
Nuisance — Sales — Seduction — Slander  and  Libel. 

Evidence:  Prejudice.  The  admission  of  evidence  as  to  the  dam- 
age to  a  house  by  reason  of  a  removal  of  the  underlying 
mineral,  based  on  the  cost  of  moving  the  house  and  rebuilding 
the  foundation,  was  not  prejudicial  when  the  court  gave  the 
jury  the  correct  rule  for  estimating  the  damages.  Collins  v. 
Coal  Co.,  114. 

Same:  Measure  of  damages.  An  instruction  which  directs  that 
the  measure  of  damages  for  the  removal  of  mineral  without  leav- 
ing proper  support  to  the  surface,  is  the  difference  in  the  value 
of  the  land  and  improvements  immediately  before  and  after 
the  removal,  is  correct.    Idem, 

Unliquidated  demand:  Interest.  Interest  should  be  allowed  on 
an  unliquidated  demand  where  the  damage  was  complete  at  a 
specified  time,  and  where  the  court's  instructions  as  to  the 
measure  of  damages  made  no  reference  to  interest  it  will  not 
be  presumed  that  the  jury  took  it  into  consideration,  but  the 
court  may  compute  and  add  it  to  the  verdict.    Idem, 

Personal  injury:  Instruction.  Where  it  is  clear  that  a  specific 
claim  for  time  lost,  in  a  personal  injury  action,  had  reference 
to  loss  already  sustained,  an  instruction  permitting  recovery 
for  future  loss  of  time  resulting  from  the  injury,  under  a 
general  claim  for  personal  injuries,  was  proper.  Hubbard  v. 
Montgomery  County,  520.  "^ 

DEEDS.    See    Conveyances. 

DRAINAGE. 

Surface  water:  Injunction.  Defendant  for  a  valuable  consider- 
ation obtained  the  right  to  connect  with  plaintiff's  tile  drain 
to  discharge  the  water  naturally  flowing  in  that  .direction ;  later 
the  same  was  extended,  and,  as  plaintiff  claims,  carried  water 
onto  his  land  which  naturally  flowed  in  another  direction;  but 
the  evidence  was  indefinite  and  uncertain,  and  plaintiff  is  held 
not  entitled  to  an  injunction  restraining  the  maintenance  of  that 
constructed,  but  is  restrained  from  further  extension  of  the 
drain.    Randau  v.   Stultz,  272. 

Assessment  of  expense:  Notice  to  property  owners.  The 
board  of  supervisors  has  power  to  raise  or  lower  the  ex- 
pense of  constructing  a  drainage  ditch,  apportioned  to  an  indi- 
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vidual  property  owner  by  the  commissioners  appointed  to  classify 
the  lands  in  the  district,  and  to  apportion  the  costs;  and  a  prop- 
erty owner  who  has  had  the  statutory  notice  of  a  meeting  of 
the  supervisors  for  that  purpose  is  bound  to  take  notice  of  all 
subsequent  proceedings  in  that  respect  which  may  be  taken  at 
any  adjourned  meeting.    Gray  v.  Anderson,  359. 

Same:  Adjournment  of  board:  Jurisdiction*  An  adjournment 
by  the  supervisors  to  a  day  subsequent  to  that  fixed  in  the 
notice  for  final  action  in  assessing  the  costs  of  a  drainage  ditch 
will  not  deprive  the  board  of  jurisdiction,  nor  require  further 
notice  to  the  property  owners.    Idem, 

Same:  Construction  of  statutes.  The  power  to  collect  and  levy 
a  special  assessment  for  drainage  purposes  is  a  special  power 
for  a  special  purpose,  and  the  statutes  authorizing  its  exercise 
will  be  strictly  construed  according  to  the  legislative  intent 
Howard  v.   Emmet  County,  527. 

Same:  Reassessments.  Special  assessments  for  drainage  pur- 
poses are  based  upon  the  benefits  conferred,  and  the  statutes  in 
relation  thereto  are  to  be  construed  if  possible  with  that  end  in 
view.  Under  this  rule  of  construction  it  is  held  to  be  no  ob- 
jection to  a  reassessment,  under  the  Acts  of  the  30th  General 
Assembly,  that  a  prior  illegal  assessment  had  been  paid  in 
full.    Idem, 

Same:  Notice:  Adjustment  of  claims  and  damages.  Under  the 
provisions  of  Code,  section  1940,  relating  to  notice  of  the  location 
and  establishment  of  drains,  and  the  Acts  of  the  30th  General  As- 
sembly, relating  to  a  hearing  of  the  land  owner  prior  to  a  reas- 
sessment, the  supervisors  may  make  an  equitable  adjustment  of  the 
landowners  claims  and  consider  the  damages  to  his  land.    Idem. 

Reassessment:  Objection:  Waiver.  A  landowner  who  has 
appeared  in  response  to  a  notice  of  reassessment,  and  failed  to 
make  objection  that  the  law  relating  thereto  is  invalid,  because 
failing  to  provide  for  notice  to  landowners  to  appear  and  be 
heard  on  the  question  of  damages,  has  waived  the  objection. 
Idem, 

Contract  for  construction:  Rights  acquired.  Where  the  right 
to  construct  a  drain  rests  upon  a  contract  made  for  a  valuable 
consideration,  and  there  has  been  an  expenditure  of  labor  or 
money  in  its  construction  in  reliance  thereon,  the  right  thus  ac- 
quired is  more  than  a  mere  license  and  can  not  be  revoked  at 
pleasure.    Robinson   v.   Luther,  723. 
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Same:  Breach  of  contract:  Action  for  damages:  Statute  of 
frauds:  Pleading.  Conceding  that  the  statute  of  frauds  is  ap- 
plicable to  an  oral  contract  for  the  construction  of  a  drain, 
because  creating  an  interest  in  real  property,  still  part  perform- 
ance with  the  knowledge  and  consent  of  the  other  party  will 
render  the  plea  of  the  statute  unavailing;  but  a  petition  in  an 
action  for  damages  for  refusal  to  perform  the  contract,  which 
fails  to  allege  that  the  partial  performance  was  with  such  knowl- 
edge and  consent,   is   demurrable   for   that   reason.    Idem. 

Same.  The  allegation  in  a  petition  for  damages  because  of  de- 
fendants refusal  to  perform  a  contract  for  the  construction  of  a 
drain,  that  a  prior  open  ditch  maintained  by  agreement  of  the 
parties  grantors  had  served  to  drain  plaintiffs  land  until  defend- 
ant permitted  it  to  become  filled  up,  did  not  aid  plaintiffs  cause 
of  action  where  there  was  no  showing  that  the  new  agreement 
was  made  in  consideration  of  the  abandonment  of  the  old  ditch, 
or  in  settlement  of  any  claim  for  its  obstruction.    Idem, 

Same:  Oral  agreement:  Enforcement.  An  oral  agreement  to 
construct  and  maintain  a  ditch  over  the  land  of  both  parties  for 
their  mutual  benefit,  when  executed,  is  enforceable  against  sub- 
sequent purchasers  of  the  land.    Idem, 

License:  Consideration:  Revocation.  An  action  to  abate  a  tile 
drain  and  for  damages  suffered  for  a  purely  private  nuisance 
can  not  be  maintained  in  the  face  of  a  license  to  construct  and 
maintain  the  drain  for  a  sufficient  consideration;  and  where 
the  license  was  executed,  the  consideration  paid  and  the  licensor 
benefited  by  its  construction,  the  license  may  be  shown  by  parol 
and  is  not  revocable  at  pleasure.  Ruthven  v.  Farmers  Creamery 
Co..  570. 

Report  of  commissioners:  Jurisdiction.  Failure  of  the  commis- 
sioners appointed  to  inspect  and  classify  lands  within  a  drain- 
age district  to  file  their  report  within  twenty  days  from  their 
appointment,  will  not  deprive  the  supervisors  of  jurisdiction  to 
proceed,  as  the  provision  of  the  statute  regarding  the  same  is 
directory  rather  than  mandatory.  In  re  Farley  Drainage  Dist., 
339. 

Assessments  for  drainage  purposes:  Statutes.  The  statute  pro- 
viding that  an  assessment  for  a  public  improvement  levied  by 
any  city  council  or  board  of  public  works  shall  not  exceed  twen- 
ty-five percent  of  the  value  of  the  property  assessed  has  no 
application  to  assessments  by  supervisors  for  drainage  pur- 
poses. Idem, 
Vol.  140  Ia.— 49 
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Apportionment  of  tax.  The  question  to  be  determined  in  the  as- 
sessment of  land  for  drainage  purposes  is  whether  the  ap- 
portionment is  equitable;  and  when  the  assessment  is  equitable 
and  does  not  exceed  the  benefit  the  method  of  apportioning  the 
tax  to  other  lands  not  of  the  same  class  is  immaterial.    Idem. 

Statute:  EstoppeL  Where  a  landowner  by  his  acts  has  elected 
to  treat  a  statute  under  which  a  tile  drain  was  constructed  across 
his  land  as  constitutional,  and  the  proceedings  thereunder  as 
valid,  and  for  a  long  series  of  years  has  received  the  benefits 
of  the  drain,  he  will  not  thereafter  be  heard  to  question  the 
validity   of   the   statute.    Smittle   v.    liaag,   492. 

Same:  Curative  acts.  Chapters  67  and  68,  Acts  30th  General 
Assembly,  by  their  express  terms  gave  validity  to  all  proceedings 
had  in  pursuance  of  the  old  statute  for  the  construction  of  drains, 
except  those  relating  to  the  assessment  and  levy  of  benefits,  and 
power  to  reassess  and  relevy  was  thereby  granted;  so  that  a 
landowner  can  not,  subsequent  to  the  passage  of  the  legalizing 
acts,  object  to  defects  in  the  old  statute  which  are  thereby 
cured.    Idem, 

Ownership:  Rights  of  landowners.  A  landowner  acquired  no 
title  to  the  tile  used  in  the  construction  of  a  drain,  under  the 
provisions  of  Code,  section  1952,  when  supplemented  by  a  new 
drain  under  the  Acts  of  the  30th  General  Assembly;  especially 
where  he  paid  nothing  for  the  improvement.  His  remedy  for  in- 
terference with  his  beneficial  interest  therein  is  protected  by  the 
new  statute  and  is  exclusive  as  against  the  supervisors  in  the  ab- 
sence of  bad  faith  on  their  part,  even  though  he  may  not  have 
availed  himself  of  that  remedy.    Idem. 

Same:  Measure  of  damages.  Even  if  the  remedy  afforded  a 
landowner  by  the  A«ts  of  the  30th  General  Assembly,  for  the 
removal  of  an  old  drain  in  establishing  a  new  one,  were  not' 
exclusive,  his  measure  of  damages  would  not  be  the  cost  of  re- 
storing the  tile,  especially  where  he  had  not  restored  it    Idem. 

EASEMENTS.    See  Conveyances. 

ELECTIONS. 

Nomination  of  officers.  The  nomination  of  county  supervisors 
by  districts  gives  such  nominees  no  vested  right  in  the  of- 
fice or  to  a  place  on  the  official  ballot  which  may  not  be 
taken  away,  either  by  the  legislature  or  the  board  of  super- 
visors to  whom  the  power  has  been  delegated;   so  that  where 
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the  supervisors  abolished  the  districts  after  the  primary  nomina- 
tion of  candidates  therein,  and  provided  for  the  election  of  super- 
visors by  the  county  at  large,  such  nominees  were  entitled  to 
have  their  names  on  the  official  ballot,  if  at  all,  as  candidates 
of  the  entire  county.    Lahart  v.  Thompson,  298. 

EMINENT  DOMAIN.    See  Real  Property. 

EQUITY. 

Quieting  title:  Boundary:  Adverse  possession:  Evidence.  Where 
one  party  to  an  action  to  quiet  title  to*  a  strip  of  land  sold  from 
certain  lots  has  shown  by  a  preponderance  of  the  evidence  that 
the  boundary  of  the  adjacent  lot  was  a  fixed  line,  and  was  also 
the  boundary  of  the  lots  from  which  the  strip  was  sold  prior 
to  its  conveyance,  he  has  established  the  line  from  which  the 
strip  sold  is  to  be  measured,  and  the  other  party  in  seeking 
to  show  a  different  boundary  by  acquiescence  and  adverse 
possession  must  establish  the  facts  upon  which  he  reHes  by 
a  preponderance  of  the  evidence.  Evidence  held  insufficient 
to  show  title  by  adverse  possession  to  a  boundary  claimed  by 
acquiescence.    Lizer   v.    Clubine,   246. 

Quieting  title:  res  ad  judicata.  One  can  not  maintain  an  action 
to  quiet  title  on  the  ground  that  a  deed  executed  by  him  to  the 
land  was  in  fact  a  mortgage  where  the  rights  of  the  parties 
were  fully  settled  by  a  stipulation,  filed  in  a  former  action, 
upon  which  a  decree  constituting  an  adjudication  was  entered; 
and  where  in  subsequent  actions  to  set  the  stipulation  aside  the 
decrees    were   also    against    him.    Armstrong    v.    Campbell,    564. 

Rescission:  Mutual  mistake  of  fact.  Where  parties  having  the 
same  source  of  knowledge  respecting  their  ownership  of  prop- 
erty are  mutually  mistaken  in  the  belief  that  they  acquired  title 
thereto  as  heirs  by  adoption,  the  mistake  is  one  of  fact,  and  an 
action  in  equity  to  rescind  a  contract  of  sale  of  the  interest  of 
one  to  the  other  and  to  cancel  a  deed  therefor  will  lie.  Lewis  v. 
Mote,  698. 

Same:  Tender  of  reconveyance.  Where  no  title  passed  by  a 
conveyance  and  the  grantee  was  not  put  in  possession  a  tender  of 
a  reconveyance  is  not  essential  to  a  right  of  action  to  rescind  the 
contract  and  cancel  the  deed.    Idem. 

Specific  performance:  Evidence.  Specific  performance  of  an 
oral  contract  to  convey  land,  even  if  taken  out  of  the  statute 
of  frauds  must  be  clear,  satisfactory  and  convincing;  it  will  not 
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be  decreed  upon  evidence  of  declarations  of  the  owner  that  he 
intended  to  give  it  to  a  relative  on  certain  conditions  made  prior 
to  the  claimed  oral  agreement  to  so  convey;  nor  will  it  au- 
thorize a  recovery  of  damages  for  a  breach  of  the  agreement. 
Wills  V.   Westendorff,  293. 

Specific  performance:  Merchanuble  title:  Waiver  of  defects. 
Title  by  descent  may  be  shown  without  administration  of  the 
ancestor's  estate  by  the  recording  of  affidavits  as  provided  by 
statute,  setting  forth  the  names  of  all  his  heirs,  and  stating 
that  all  debts  of  the  estate  have  been  paid;  and  an  abstract  of 
title  disclosing  such  a  record  presents  a  merchantable  title  in  the 
heirs,  a  tender  of  which,  together  with  a  deed  executed  by 
such  heirs  and  their  husbands  and  wives,  is  a  sufficient  offer 
to  perform  a  contract  to  convey  a  good  and  perfect  title,  and 
will  support  a  decree  for  specific  performance;  especially  where 
four  years  had  elapsed  after  the  death  of  the  ancestor  and  no 
objection  to  the  title  as  thus  disclosed  by  the  abstract  was 
made.    Prichard  v.   Mulhall,   i. 

Same:  Estoppel:  Waiver.  Where  a  party  has  made  his  ob- 
jections to  a  title  as  disclosed  by  the  abstract  and  the  same  has 
been  corrected  and  returned  to  him  without  further  objection,  he 
can  not  after  litigation  had  been  commenced  change  his  ground 
of  objection  thereto;  nor  can  he  contend  that  there  was  no  con- 
sideration  to   support   his    waiver   of    further   objection.    Idem, 

Same:  Alternative  decree.  A  decree  awarding  specific  perform- 
ance of  a  land  contract  may  be  in  the  alternative  allowing  de- 
fendant to  settle  by  the  terms  of  his  contract  or  to  pay  the 
full  purchase  price.    Idem, 

EQUITABLE  CONVERSION.    See  Conversion. 

EQUITABLE  LIENS.    See  Corporations. 

ESTATES   OF  DECEDENTS.     See  Conversion— Wills. 

Administrators:  Next  of  kin.  A  brother  is  not  next  of  kin 
within  the  contemplation  of  the  statute  relating  to  the  administra- 
tion of  estates,  where  a  son  survives  the  deceased;  and  he  can 
not  complain  of  the  appointment  of  an  administrator  nominated 
by  the  son,  in  the  absence  of  a  showing  that  the  interests  of  the 
estate  or  some  beneficiary  require  a  different  appointment  In  re 
Estate  of  Weaver,  615. 

Special  administrator:    Application  to  set  report  aside:    Col- 
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lateral  attack.  An  application  to  set  aside  an  order  approving 
the  report  of  a  special  administrator  is  not  a  collateral  but  a 
direct  attack  thereon.    In  re  Estate  of  Douglas,  603. 

Same:  Correction  of  report,  A  special  administrator  appointed 
to  pass  upon  a  claim  of  the  regular  administrator  against  the 
estate  has  no  power  or  authority  to  finally  dispose  of  the  same 
by  payment;  and  so  long  as  the  estate  remains  unsettled  any  er 
ror  in  his  report  approving  the  claim,  including  fraud,  may  be 
inquired  into  and  corrected.    Idem. 

Same:  Ek^uitable  proceedings.  Anyone  interested  in  an  estate 
may,  by  equitable  proceedings  brought  within  five  years  after  final 
settlement  and  discharge  of  the  administrator,  contest  the  al- 
lowance of  a  claim  on  the  ground  of  collusion  and  fraud.    Idem. 

Same:  Procedure:  Forum.  If  an  application  to  set  aside  an 
administrator's  report  is  defective  it  should  be  attacked  by  de- 
murrer and  not  by  motion;  and  if  the  wrong  forum  is  selected 
the  remedy  is  a  motion  to  transfer.    Idem, 

Same.  Where  no  showing  in  resistance  of  an  application  to  set 
aside  an  order  approving  an  administrator's  report,  is  made  the 
court  is  justified  in  treating  the  application  as  confessed.    Idem, 

Advancement:  Partition.  Where  the  actual  consideration  for  a 
conveyance  from  a  parent  to  a  child  is  nominal,  the  diflference 
between  the  sum  paid  and  the  real  value  of  the  land  will  be 
presumed  to  be  an  advancement.    Mossestad  v.  Gunderson,  290. 

Same:  Pa3rment  of  claims.  Where  an  estate  is  unsettled,  but  the 
time  for  filing  claims  has  expired  and  all  enforceable  demands 
against  it  were  ascertained  at  the  time  of  a  partition  action  by 
the  heirs,  it  could  make  no  difference  to  them  whether  the  claims 
were  paid  from  a  sale  of  property  by  the  administrator  or  from 
the  proceeds  of  the  partition   sale.    Idem, 

Rule  in  Shellesr's  case.  The  rule  in  Shelley's  case  applies  to  a 
conveyance  to  the  grantee  of  a  life  estate  and  at  her  death  the 
remainder  in  fee  to  the  heirs  of  her  body,  so  that  the  grantee 
takes  the   fee.    Daniels  v.   Dingman,  386. 

ESTOPPEL.    See  Equity— Insurance— Sales— Taxation. 

EVIDENCE.    In   criminal   cases.     See   Criminal   Law — See   also 
Agency— Corporations — Statute  of  Frauds. 

Admissions,    The   anxiety   of   the   plaintiff   in   a   personal   injury 
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action  to  suppress  the  fact  that  he  received  accident  insurance 
is  not  an  admission  of  any  fact  material  to  the  case.  Hubbard 
V.    Montgomery   County,   520. 

Same.  The  testimony  of  several  defendants  previously  taken 
is  admissible  as  admissions  in  a  subsequent  creditor's  suit  against 
them,  but  must  be  confined  in  its  operation  to  the  party  testifying, 
as  the  admissions  of  one  defendant  will  not  bind  the  others. 
Coldren  Land  Co.  v.  Royal,  381. 

Admission  of  evidence:  Harmless  error.  Error  in  the  admis- 
sion of  evidence  concerning  the  condition  of  a  building  occupied 
by  plaintiff,  for  which  defendant  was  claiming  rent,  was  without 
prejudice,  where  the  jury  found  plaintiff  was  permitted  to  oc- 
cupy the  same  without  rent.    Mansfield  v.  Mallory,  206. 

Admission  of  evidence:  Waiver  of  error.  A  party  can  not 
complain  of  the  admission  of  evidence  where  the  court  reserved 
a  ruling  on  the  objection  thereto  and  the  matter  was  not  again 
called  to  the  attention  of  the  court,  or  a  ruling  requested  or  ex- 
ception saved.     Ashdown   v.   Ely,   739. 

Attorney  and  client:  Confidential  communications.  A  com- 
munication made  by  a  testator  to  the  attorney  drawing  his 
will  may,  or  may  not  be  privileged,  depending  upon  its  nature; 
and  where  there  is  nothing  in  the  communication  itself  in- 
dicating that  it  was  of  a  confidential  nature,  and  no  other  fact 
tending  to  so  characterize  it,  the  testimony  of  the  attorney  thereto 
is  not  privileged.    Stoddars  v.  Kendall,  688. 

Same:  Burden  of  proof.  To  exclude  the  communication  of  a 
client  to  his  attorney  as  privileged  the  relation  of  attorney  and 
client  must  exist,  and  the  communication  must  have  been  made 
to  enable  the  attorney  to  properly  conduct  the  suit  or  better 
advise  his  client;  and  where  the  record  as  made  does  not 
disclose  a  confidential  relation  the  burden  is  upon  the  party 
raising  the  objection  of  privilege  to  show  it.  Moyers  v.  Fogarty, 
701. 

Examination  of  witnesses:  Discretion.  Permission  to  a  party 
to  explain  his  testimony  is  discretionary,  and  in  the  absence  of  an 
abuse  of  the  discretion  the  court's  action  will  not  be  disturbed. 
Hetland  v.  Bilstad,  411. 

Examination  of  witnesses:  Impeachment.  It  is  not  competent 
to  cross-examine  a  party  as  to  statements  made  regarding  col- 
lateral matters  for  the  purpose  of  contradicting  his  answer. 
Hubbard  v.   Montgomery  County,  520. 
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Evidence  of  value.  Under  a  claim  that  surface  water  did  not  flow 
onto  a  tract  of  land,  it  was  proper  to  permit  a  witness  to  state 
its  market  value  in  response  to  a  question  describing  it  as 
"where  no  water  could  get  on  the  land  except  that  it  would  fall 
on  it/'  as  the  expressions  are  equivalent  in  meaning.  Hetland  v. 
Bilstad,  411. 

Inconsistent  claims.  The  statement  of  an  injury  made  to  an 
insurance  company,  though  not  including  a  claim  for  perma- 
nent injuries,  is  not  of  necessity  inconsistent  with  a  claim  there- 
for in  an  action  for  negligence;  since  the  claimant  was  bound  to 
disclose  to  the  insurance  company  only  those  facts  entitling  him 
to  recover  the  insurance.    Hubbard  v.  Montgomery  County,  520. 

Privileged  Communications.  Neither  an  attorney  nor  a  physician 
can  testify  to  communications  made  in  professional  confidence 
when  called  by  the  party  adverse  to  the  client  or  patient, 
unless  the  privilege  is  waived;  but  if  the  privilege  has  been 
waived  exclusion  of  the  evidence  is  not  prejudicial  where  the 
party  himself  testified  to  the  communication.  Lauer  v.  Banning, 
319. 

Production  of  evidence:  Waiver  of  error.  A  party  can  not  com- 
plain that  a  witness  was  not  permitted  to  describe  and  give  the 
technical  names  of  muscles  involved  in  reducing  a  dislocated 
bone,  where  the  witness  was  afterwards  permitted  to  describe 
the  muscles,  and  at  the  time  of  the  ruling  counsel  stated  that  he 
did  not  desire  the  technical  names.    Burton  v.   Neill,   141. 

Motion  to  strike.  Matters  which  are  sought  to  be  injected  into 
the  record  on  cross-examination  by  non responsive  answers  should 
be  stricken  on  motion,  especially  where  the  subject  matter  of 
the  testimony  can  not  be  elicited  from  the  witness  because 
relating  to  a  communication  with  one  since  deceased.  Ross  v. 
Ross,  51. 

Nonexpert  evidence.  A  nonexpert  witness  should  not  be  allowed 
to  testify  over  objection  that  it  is  impossible  to  drain  land 
in  a  certain  direction,  but  where  it  appeared  that  he  had  refer- 
ence only  to  the  natural  drainage  of  the  surface  water,  admis- 
sion of  the  testimony  was  not  prejudicial.  Hetland  v.  Bilstad, 
411. 

Redirect  examination.  A  witness  who  is  by  statute  incompe- 
tent to  testify  to  certain  facts  on  direct  examination  can  not 
be  interrogated  concerning  such  facts  on  redirect.  Ross  v.  Ross, 
SI. 
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Transactions  with  a  decedent.  Where  a  party  on  cross-examina- 
tion elicits  new  matter  which  would  otherwise  be  inadmissible 
because  a  communication  with  one  since  deceased,  he  will  be 
deemed  to  have  waived  the  protection  of  the  statute.  Mollison 
V.  Rittgers,  365. 

Same.  A  witness  though  present  at  a  conversation  between  a  de- 
cedent and  others,  in  which  he  took  no  part,  is  not  incompe- 
tent to  testify  to  the  transaction,  even  though  interested  in  the 
event  of  the  suit.    Idem. 

Same.  The  interest  which  disqualifies  a  witness  from  testifying 
to  a  transaction  with  a  decedent  is  that  which  relates  to  the 
event  of  the  particular  suit  and  not  merely  to  the  subject  of  the 
controversy.    Idem, 

Same.  The  beneficiary  in  a  policy  of  life  insurance  is  not  an 
assignee  within  the  meaning  of  Code,  section  4604,  and  is  not 
precluded  thereby  from  testifying  to  a  communication  with  de- 
ceased respecting  a  transfer  of  the  policy  to  another  as  se- 
curity  for  premiums   advanced.    Crowell   v.   Ins.   Co.,  258. 

Same.  The  mere  allegation  that  plaintiff  is  the  donee  of  a  testa- 
tor who  delivered  the  gift  to  the  defendant  with  instructions 
to  turn  it  over  to  plaintiff,  and  proof  tending  to  sustain  the 
allegations,  are  insufficient  to  exclude  the  testimony  of  defendant 
regarding  the  transaction  with  testator  on  the  ground  that  it 
was  a  communication  between  the  witness  and  one  since  deceased, 
the  plaintiff  not  alleging  that  she  was  an  assignee  of  the  fund. 
McAller  v.  McNamara,  112. 

EXECUTORS.    See  Estates  of  Decedents. 

EXEMPTION.    See  Taxation. 

FORFEITURE.    See  Insurance. 

FORGERY.    See  Criminal  Law. 

FRAUD.     See  Chattel  Mortgages. 

Contracts  for  support:  Undue  influence:  Evidence.  The  pre- 
sumption is  in  favor  of  the  good  faith  of  a  contract,  and  when 
attacked  on  the  ground  of  fraud  or  undue  influence  the  issues 
thus  tendered  must  be  sustained  by  a  fair  preponderance  of  the 
evidence  to  warrant  a  decree  setting  it  aside.  Evidence  of  fraud 
and  undue  influence  held  insufficient  to  annul  a  contract  between 
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a  daughter  and  her  mother  for  the  support  of  the  latter  during 
her  life.    Latta  v.  Coffeen,  515. 

False  representations  as  to  value.  As  a  general  rule  mere  ex- 
pressions of  opinion  as  to  the  value  of  property  when  standing 
alone  do  not  constitute  actionable  fraud;  but  where  the  property 
is  so  situated  that  the  parties  do  not  stand  on  an  equal  footing 
and  the  seller  knows  that  reliance  is  placed  upon  his  statements, 
his  representations  as  to  value  made  with  intent  to  deceive  the 
purchaser,  if  false,  amount  to  an  affirmation  of  fact  upon  which 
fraud  may  be  predicated.     Hetland  v.  Bilstad,  411. 

Representations  as  to  character  of  land.  Representations  that 
land  is  free  from  weeds  and  so  situated  that  surface  water  drains 
from  it  and  none  flows  onto  it  from  surrounding  lands,  while 
if  necessarily  relating  chiefly  to  the  character  of  the  lands,  still 
may  be  so  stated  as  to  constitute  statements  of  fact,  and  if 
falsely  made  with  intent  to  deceive  are  actionable;  and  whether 
representations  of  fact  or  mere  expressions  of  opinion  is  for  the 
jury  to  determine.    Idem, 

Failure  to  procure  information.  The  fact  that  one  purchasing 
property  does  not  obtain  information  regarding  the  same  which 
ordinary  prudence  would  dictate  will  not  defeat  recovery  for 
fraud,  where  he  relied  on  the  seller's  misrepresentations.    Idem, 

Confidential  communications.  Where  one  pretends  to  act  as  a 
confidential  adviser,  and  therefore  confidence  is  reposed  in  him, 
there  may  be  a  recovery  by  one  sustaining  injury  thereby.    Idem, 

Fraudulent  conveyances:  Burden  of  proof.  The  burden  is  upon 
a  judgment  creditor  alleging  fraudulent  assignment  by  the  debtor 
of  the   fimd  garnished  to  show   fraud.    Beaver  v,  Ross,   154. 

Husband  and  wife:  Fraudulent  conveyances.  While  a  prom- 
ise of  marriage  may  constitute  a  consideration  for  the  agreement 
of  a  husband  to  pay  money  to  his  wife,  still  such  an  agreement 
must  be  clearly  and  distinctly  shown,  and  in  the  instant  case 
the  evidence  in  the  form  of  prior  admissions  is  held  insuffi- 
cient to  justify  a  finding  that  there  was  a  valid  agreement,  as 
against  creditors  of  the  husband  seeking  to  subject  the  fund  to 
the  satisfaction  of  their  judgments  against  the  husband.  Coldren 
Land  Co.  v.  Royal,  381. 

Same:  Creditors*  suits:  Costs.  Where  it  was  shown  that  a 
judgment  debtor  had  transferred  to  his  wife  a  sum  of  money 
without  consideration  and  that  she  had  loaned  the  same  to  an- 
other, also  a  party  to  a  creditor's  suit  to  reach  the  fund,  the 
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borrower  could  not  complain  of  a  decree  directing  him  to  pay  the 
amount  of  the  loan  to  the  judgment  creditors;  but  no  fraud 
having  been  shown  on  his  part  he  should  have  been  allowed  his 
costs,  and  upon  a  modification  of  the  decree  on  appeal  with 
respect  to  his  costs  below  he  should  be  allowed  his  costs  on 
appeal.    Idem. 

GIFTS. 

The  fact  that  a  gift  from  a  husband  to  his  wife,  in  fulfillment  of 
a  claimed  antenuptial  contract,  is  grossly  disproportionate  to 
his  circumstances  is  sufficient  for  the  court  to  deny  recognition 
of  it    Coldren  Land  Co.  v.  Royal,  381. 

Evidence.  In  the  instant  case  the  evidence  is  held  insufficient  to 
establish  plaintiff's  claim  that  she  was  the  possessor  of  a  certain 
sum  of  money  as  a  gift  from  her  mother.  Goldsmith  v  Gold- 
smith,  12. 

Retention  of  life  use:  Evidence.  A  gift  may  be  so  made  as  to 
reserve  to  the  donor  the  life  use  of  the  property.  Evidence  held 
to  show  that  the  property  in  controversy  was  given  to  de- 
fendant by  his  mother  prior  to  her  death,  but  to  be  held  in 
trust  for  himself  and  others,  reserving  the  life  use  to  the  donor, 
and  that  he  was  not  constituted  a  mere  agent  of  his  mother. 
Mollison  v.  Rittgers,  365. 

Variance  of  writing.  Where  a  gift  of  valuable  papers  to  defend- 
ant and  others  had  been  consummated,  a  power  of  attorney 
relating  thereto  but  executed  some  time  afterwards  and  not  shown 
to  have  been  intended  to  evidence  the  transaction  could  not  aflfect 
the  title,  and  oral  evidence  of  the  gift  had  no  tendency  to 
violate  the  parol  evidence   rule.    Idem, 

GUARDIANSHIP.    See  Partition. 

Appointment  of  guardian  ad  litem.  In  the  absence  of  service 
of  notice  upon  a  minor  the  court  has  no  jurisdiction  to  appoint 
a  guardian  ad  litem,    Cummings  v.  Landes,  8a 

Letters  of  guardianship  of  the  person  of  a  minor  must  be  issued 
in  the  county  of  the  minor's  rightful  domicile.  Smidt  v.  Benenga, 
399. 

Adjudication.  Legal  guardianship  of  the  person  of  a  minor  is 
probably  not  an  adjudication  of  the  right  to"  the  custody 
of  a  child  in  subsequent  habeas  corpus  proceedings.    Idem, 
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Insane  person:  Claims:  Trial  by  jury.  The  guardian  of  an 
insane  person  has  no  right  to  a  jury  trial  of  a  claim  filed  in  the 
probate  court  against  the  estate  of  his  ward  for  his  support  by 
the  county.    In  re  Guardianship  of  Buck,  355. 

HABEAS   CORPUS.    See  Minors. 

HIGHWAYS. 

Boundaries:  Evidence.  Evidence  of  a  supposed  monument  mark- 
ing an  original  corner  is  not  controlling  on  an  issue  as  to  the 
location  of  a  highway  boundary,  where  it  was  not  shown  that 
it  was  in  fact  a  government  comer.  Quinn  v.  Monona  G>unty, 
105. 

Same:  Estoppel.  Where  a  highway  fence  was  not  erected  as  a 
boundary  the  county  is  not  estopped  to  claim  that  the  same 
was  an  obstruction  to  a  highway  subsequently  established,  by  the 
fact  that  for  a  few  years  it  took  no  steps  to  remove  the  same, 
no  one  with  authority  acquiescing  therein;  nor  by  the  fact 
that    plaintiff    had    planted    trees    just    inside    the    fence.    Idem, 

County  bridge:  Approach:  Evidence.  The  filling  at  the  end  of 
a  county  bridge,  whether  of  dirt  or  other  material,  necessary  to 
enable  travelers  to  pass  from  the  same  to  the  roadway  may  prop- 
erly be  considered  an  approach,  which  the  county  should  maintain 
in  safe  condition.  Evidence  held  to  support  a  finding  that  the 
filling  at  the  end  of  the  bridge  in  question  constituted  the  ap- 
proach and  part  of  the  bridge,  rather  than  a  portion  of  the 
highway.    Hubbard  v.  Montgomery  G>unty,  520. 

Same:  Defective  approach:  Question  of  fact.  The  question  of 
whether  holes  in  the  approach  to  a  bridge,  as  disclosed  by  the 
evidence  in  the  instant  case,  constituted  defects  rendering  the 
same  imsafe   was   for  the  jury.    Idem. 

Same:  Negligence:  Proximate  cause.  Where  plaintiff's  horses 
stepped  into  a  hole  in  the  approach  to  a  bridge  and  were 
frightened  thereby,  throwing  plaintiff  from  his  buggy  and  causing 
his  injury,  the  defective  approach  was  the  proximate  cause 
of  his  injury,  although  it  might  not  have  happened  had  his 
horses  not  been  restive.    Idem. 

HOMESTEADS. 

Election  by  widow.  A  widow  has  the  election  to  take  either 
a   homestead    right   or   a    distributive    share    of    her    husband's 
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estate,  which  she  may  exercise  within  a  reasonable  time  after 
his  death;  and  while  mere  occupancy  of  the  property  for  a  con- 
siderable time  may  not  alone  be  sufficient  to  conclusively  estab- 
lish her  election  to  take  a  homestead,  still  it  raises  a  presumption 
which  should  be  considered  with  other  facts  bearing  upon  the 
question;  so  that  where  she  instituted  no  administration,  occu- 
pied the  property  for  two  and  one-half  years  and  all  the  circum- 
stances, her  acts  and  conduct,  were  inconsistent  with  a  claim 
of  any  other  estate  in  the  property  she  should  be  held  to  have 
made  an  election  of   the  homestead.    Stoddars   v.   Kendall,  688. 

Same.  While  by  the  statute  an  heir  may  end  the  time  within 
which  the  widow  may  make  her  election  to  take  the  homestead 
right  or  her  distributive  share,  by  serving  a  notice  requiring 
her  to  make  the  election,  stijl  failure  to  serve  the  notice  does  not 
operate  to  extend  the  time  for  doing  so  indefinitely;  and  in  the 
absence  of  such  notice  an  election  manifested  by  her  unequivocal 
words,   acts  and   conduct  may  be   enforced.    Idem, 

HUSBAND    AND   WIFE.     See  Fraud— Gifts— Insanity. 

Desertion:  Indictment:  Duplicity.  The  disjunctive  acts  declared 
in  Code,  Supplement  1907,  section  4775a,  as  constituting  the  de- 
sertion of  a  wife  or  children,  may  be  alleged  conjunctively  in 
an   indictment   without   duplicity.    State   v.    Dvoracek,   266. 

Desertion:  Venue.  The  venue  in  a  prosecution  for  failure  to 
provide  for  a  wife  or  children  is  in  the  county  where  the  duty  of 
providing  for  them  should  be  discharged.    Idem. 

Desertion:  Good  cause.  The  term  "good  cause,"  as  used  in  the 
statute  relating  to  desertion  of  a  wife  or  children,  depends 
largely  upon  the  particular  circumstances  of  each  case,  but  in 
general  means  any  cause  which  affords  a  legal  excuse  for  not 
providing  for  them.    Idem. 

Same:  Description  of  offense:  Definiteness.  The  term  "in  a 
destitute  condition,"  as  used  in  the  statute  with  reference  to 
desertion  is  as  definite  a  statement  of  the  offense  as  can  well 
be  made,  and  the  statute  is  not  void  for  uncertainty  on  that 
account.    Idem. 

INDICTMENT.    See  Criminal  Law. 
INHERITANCE  TAX.    See  Taxation. 
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INJUNCTION.     See  Corporations. 

Equity  jurisdiction:  Injunction.  The  function  of  courts  of 
equity  is  the  protection  of  private  property  and  civil  rights,  ex- 
cept when  enlarged  by  statute,  and  they  will  not  interfere 
by  injunction  to  prevent  or  punish  criminal  or  immoral  acts  un- 
connected with  the  violation  of  a  private  right;  nor  will  they 
enforce  moral  obligations  or  duties.  Campbell  v.  Jackman 
Brothers,  475. 

INSANE  PERSONS.    See  Guardianship— Insanity. 

INSANITY. 

Support:  Liability  of  husband  of  patient.  The  term  "relative" 
as  used  in  Code,  section  2297,  relating  to  liability  of  relatives  for 
support  of  the  insane  at  a  State  hospital,  is  to  be  understood 

.  in  its  generic  rather  than  its  technical  sense;  so  that  a  husband 
is  liable  to  a  county  under  the  statute  for  the  amount  ad- 
vanced by  it  to  support  his  insane  wife  at  a  hospital,  although 
the  relationship  is  that  of  affinity  rather  than  consanguinity. 
Wapello   County   v.   Eikleberg,   736. 

Same:  Evidence  of  expense.  An  estimate  of  the  cost  of  sup- 
porting an  insane  person  by  the  county  based  upon  the  expense 
of  keeping  all  the  patients,  is  competent  evidence  in  proof  of  a 
claim  for  such  support.    In  re  Guardianship  of  Buck,  355. 

Same:  Counterclaim  for  services.  On  the  trial  of  a  claim  filed 
by  a  county  in  guardianship  proceedings  for  the  care  and  sup- 
port of  an  insane  ward,  evidence  that  the  work  done  by  the 
ward  was  under  the  immediate  care  of  an  attendant  and  at  the 
the  direction  of  the  State  Board  of  Control  in  view  of  his  con- 
dition, was  sufficient  to  support  a  finding  that  his  labor  was  not 
greater  than  required  for  his  physical  welfare,  and  was  per- 
formed with  this  end  in  view,  rather  than  as  a  benefit  to  the 
county.    Idem. 

INSTRUCTIONS.  I^  criminal  cases.  See  Criminal  Law— See 
also  Marriage  and  Divorce — Mines  and  Mining — Railroads — 
Slander  and  Libel— Wills. 

No  prejudice  arises  from  the  giving  of  a  correct  instruction  con- 
cerning an  issue  which  is  controverted  by  the  evidence.  -Lee  v. 
Conrad,   16. 

Deliberations  of  jury:    Instruction  to  further  consider  the  case. 
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Where  a  jury  upon  only  a  brief  deliberation  reports  a  disagree- 
ment the  court  is  justified  in  insisting  upon  a  further  consideration 
of  the  case,  and  may  with  proper  instruction  as  to  the  desirability 
of  arriving  at  a  conclusion  direct  them  to  return  to  their  room 
for  that  purpose;  and  the  fact  that  a  verdict  was  returned 
several  hours  thereafter  does  not  of  itself  indicate  that  the 
instruction  was  productive  of  anything  more  than  further  delibera- 
tion.   Burton  v.  Neill,  141. 

Same:  Presence  of  counieL  A  direction  to  the  jury  to  return  to 
their  room  for  further  deliberation,  under  instructions  as  to  the 
desirability  of  arriving  at  a  verdict  if  possible,  may  be  given 
by  the  court  in  the  absence  of  counsel;  as  the  statute  requiring 
the  presence  of  counsel  when  additional  instructions  are  given 
has  reference  to  the  giving  of  instructions  relating  to  the  evi- 
dence which  the  jury  is  to  consider  and  the  law  applicable 
thereto.    Idem. 

Contributory  negligence.  The  court  is  not  required  to  specifi- 
cally instruct  regarding  each  item  of  evidence  bearing  upon 
the  question  of  contributory  negligence,  especially  where  the 
evidence  is  not  such  as  to  require  it  and  no  request  therefor 
is  made,  but  a  general  instruction  on  the  subject  is  suffi- 
cient   Hubbard  v.  Montgomery  County,  520. 

Expectancy  of  life:  Instruction.  It  is  not  erroneous  to  instruct 
the  jury  that  the  expectancy  of  life  of  a  person  the  age  of 
plaintiff  and  in  good  health  was  a  certain  number  of  years, 
where  such  was  the  admitted  fact,  and  the  jury  was  also  told 
that  it  did  not  follow  that  plaintiff  would  live  that  long,  and 
that  all  other  proven  facts  bearing  on  the  matter  should  be 
considered.    Roenfranz  v.  Railway  G>.,  33. 

Refusal  of.  Refusal  of  an  instruction  not  sustained  by  the  record 
is  not  erroneous,  although  abstractly  correct  Hetland  v.  Bilstad, 
411. 

Weight  of  evidence:  Credibility.  Where  the  court  carefully 
instructs  regarding  the  various  elements  to  be  considered  in 
weighing  the  testimony  and  as  affecting  the  credibility  of  the 
witnesses,  special  reference  to  the  alfeged  perjury  of  a  witness 
is  not  necessary.    Murphy  v.  Railway  Co.,  332. 

INSURANCE. 

Accident  insurance:  Recovery:  Parol  evidence.  Under  a  benefit 
certificate  providing  indemnity  for  the  accidental  loss  of  both 
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eyes  no  recovery  can  be  had  for  the  loss  of  one  eye  only; 
and  where  the  certificate  presents  no  ambiguity  in  that  respect, 
and  no  fraud  or  misrepresentation  is  shown  on  part  of  the  as- 
sociation, parol  proof  that  it  was  insured's  intehtion  and  under- 
standing that  he  was  to  have  indemnity  for  the  loss  of  one 
eye  is  inadmissible.    Phillipy  v.  Homesteaders,  562. 

Accident  insurance:    Limitation  of  liability:    Violation  of  law. 

While  only  the  completed  offense  of  getting  on  or  off  a  moving 
engine  or  car,  and  not  the  attempt  to  do  so,  is  made  a  crime  by 
Code,  section  481 1,  still  under  the  provisions  of  an  accident 
policy  restricting  liability  for  injury  while  violating  the  law, 
an  insured,  whose  injury  was  received  while  attempting  to  get 
on  a  moving  train  without  legal  right  to  do  so,  is  bound  by  the 
limitations  of  his  policy.    Flower  v.  Casualty  Co.,  510. 

Same:  Instruction:  Prejudice.  Where  the  evidence  in  an  action 
on  an  accident  policy  tended  to  show  that  insured  when  injured 
was  between  two  moving  freight  cars,  attempting  to  retain  his 
position  and  climb  up  through,  an  instruction  that  if  the  injury 
happened  while  he  was  attempting  to  get  upon  a  moving  train  was 
not  so  inapplicable  to  the  facts  as  to  be  prejudicial;  and  especially 
as  the  plaintiff  was  entitled  to  recover  in  any  event.    Idem, 

Accident  insurance:  Construction  of  policy:  Limitation  of  lia- 
bility. In  construing  a  contract  effect  will  be  given,  if  possible, 
to  all  the  language  used.  Under  this  rule  a  clause  in  a  policy  of 
accident  insurance,  requiring  the  company  to  pay  for  any  injury 
named  in  specified  schedules,  providing  that  indemnity  should 
not  be  paid  for  more  than  one  such  injury  resulting  from  one 
accident  to  be  in  lieu  of  any  other  indemnity  provided  in  the 
clause,  and  also  providing  indemnity  for  nonfatal  injuries  other 
than  those  described  in  the  schedules,  it  is  held  that  the  limita- 
tion of  liability  has  reference  to  the  entire  clause  and  not  merely 
to  the  specified  schedules;  so  that  the  insured  can  not  recover 
for  fractured  ribs  under  the  schedules  and  also  for  a  fractured 
sternum  under  the  other  provisions  of  the  clause.  Hastings  v. 
Ins.  Co.,  626. 

Same:  Complications.  Under  the  terms  of  an  accident  policy 
providing  for  indemnity  for  fractured  ribs  with  complications,  it 
is  held  that  the  record  does  not  disclose  that  a  broken  sternum 
was  a  complication  contemplated.    Idem. 

Waiver  of  claim.  One  holding  an  accident  policy  does  not  elect 
to  claim  indemnity  under  a  particular  schedule,  by  retaining  a 
check  so  drawn  in  settlement  of  injury  thereunder  that  it  can  not 
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be  cashed  without  signing  a  waiver  of  further  claims,  where  he 
refuses  to  sign  the  waiver  and  so  notifies  the  company.    Idem. 

Assessment  insurance:  Forfeiture:  Waiver.  Waiver  is  the  re- 
linquishment of  a  known  right,  or  such  conduct  as  warrants  an 
inference  of  such  relinquishment,  and  where  conduct  is  relied  up- 
on it  must  appear  that  the  party  claiming  the  benefit  of  the 
waiver  was  induced  to  do  or  omit  that  which  he  would  not 
have  done  or  omitted;  as  where  an  insured  voluntarily  engaged 
in. an  occupation  prohibited  by  the  association,  knowing  that  by 
so  doing  his  policy  would  be  rendered  void,  he  could  not  rely 
on  the  fact  that  the  local  officer  of  the  assessment  association 
thereafter  accepted  assessments  from  him,  whose  duty  it  was 
to  enter  a  suspension  against  him  and  report  the  same  to  the 
association,  since  his  act  in  so  doing  was  outside  of  his  au- 
thority and  amounted  to  a  fraud;  especially  as  under  the  cir- 
cumstances shown  the  insured  participated  in  the  fraud.  Hexom 
V.  Maccabees,  41. 

Same:  Estoppel.  A  principal  is  not  estopped  by  the  fraudulent 
act  of  his  agent  when  the  fraud  is  known  to  or  participated  in  by 
the  other  party.  Evidence  held  to  show  that  an  insured  knew 
and  participated  in  the  fraud  practiced  by  the  local  collector  of 
an  assessment  association,  in  receiving  and  remitting  assessments 
of  a  member  known  to  have  forfeited  his  insurance  by  a 
change  of  occupation.    Idem. 

Same:  Waiver.  The  forfeiture  of  an  insurance  certificate  be- 
cause of  change  in  occupation  is  not  waived  by  objecting  to  the 
claim,  where  presented  only  on  the  ground  that  when  he  be- 
came a  member  he  was  in  a  prohibited  business,  the  association 
not  knowing  at  the  time  of  the  change  in  occupation.    Idem. 

Pleading:  Direction  of  verdict.  Where  plaintiff  in  a  suit  on  a 
benefit  certificate  sets  out  the  original  certificate  and  alleges 
that  a  second  certificate  was  issued  by  the  association  in  lieu 
thereof,  which  was  in  effect  the  same  as  the  original,  and  that 
the  insurance  was  continuously  in  force  by  virtue  of  both, 
he  can  not  be  said  to  rely  wholly  on  the  second  certificate  and 
the  court  should  not  direct  a  verdict  on  that  theory.  Wood  v. 
American  Yeomen,  98. 

Same:  Acceptance  of  certificate  by  insured.  Although  the  sec- 
ond certificate  in  question  contained  provisions  requiring  an  ac- 
ceptance by  the  insured  before  it  became  a  binding  contract,  still 
the  fact  that  it  was  found  among  the  papers  of  deceased  was 
sufficient  evidence  of  acceptance  to  take  that  issue  to  the  jury. 
Idem. 
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Assessments:  Default:  Burden  of  proof.  A  member  of  a 
mutual  benefit  association  is  not  in  arrears  for  failure  to  p^y 
an  assessment  so  long  as  it  holds  an  unapplied  advance  assess- 
ment; and  the  burden  of  establishing  an  application  of  the  ad- 
vance assessment  is  on  the  association.  Wait  v.  Mystic  Workers, 
648. 

Fire    insurance:    Assignment    of    policy:    Forfeiture:    Waiver. 

Where  the  owner  of  an  insured  building  has  notified  the  company 
of  a  transfer  of  the  property,  and  obtained  permission  and  the  ap- 
proval of  its  Secretary  to  an  assignment  of  the  policy  to  the  ven- 
dee, there  is  a  waiver  of  further  compliance  with  the  rules  of  the 
company  regarding  assignments,  and  the  company  can  not 
insist  upon  a  forfeiture  because  its  secretary  had  failed  to  enter 
the  transfer  upon  its  books.    Furbush  v.  Ins.  Co.,  240. 

Same:  Increased  hazard.  Where  the  insured  informed  the  secre- 
tary of  the  company  that  he  was  going  to  put  in  an  acetylene  gas 
plant  in  his  house,  in  process  of  construction,  and  was  informed 
that  it  would  make  no  difference  with  the  insurance,  and  rel)ring 
upon  such  statement  put  the  plant  in  according  to  his  original 
plan,  and  it  was  in  the  house  at  the  time  of  a  sale  of  the 
property  to  the  secretary's  knowledge  at  the  time  he  consented 
to  an  assignment  of  the  policy,  the  company  was  thereafter  es- 
topped to  claim  the  policy  void  because  of  an  increased  hazard 
on  account  of  the  plant.    Idem, 

Fire  defined:  Explosion  of  gas.  A  fire  may  be  either  by  slow 
or  rapid  combustion,  and  where  it  results  from  an  explosion  of 
acetylene  gas  it  is  a  fire  within  the  meaning  of  a  policy 
stipulating  for  indemnity  against  loss  by  fire,  there  being  no 
exception   of   explosives.    Idem. 

Life  insurance:  Change  of  beneficiary.  Ordinarily  courts  will 
adopt  the  construction  of  a  contract  placed  upon  the  instrument 
by  the  parties  themselves;  as  where  it  has  been  determined  by 
an  agreement  of  all  the  parties  in  interest  that  an  insured  can  not 
legally  change  his  beneficiary  without  the  consent  of  the  original 
beneficiary,  the  right  of  the  insured  in  this  respect  being  re- 
garded as  a  doubtful  question,  and  the  change  is  made  pursuant 
to  such  an  agreement,  the  court  will  enforce  the  contract  as 
construed  by  the  parties.    Crowell  v.  Ins.  Co.,  258. 

Same:    Assignment  of  insurance  as  security:    Substitution   of 

beneficiary.    If  by  the  terms  of  the  assignment  of  an  insurance 

policy   it   is   doubtful   whether  it   was   intended   to   transfer   the 

entire  beneficial  interest  in  the  policy,  or  only  so  much  thereof 
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as  would  secure  the  assignee  for  premiums  advanced,  it  may  be 
explained  by  oral  evidence  of  the  transaction;  and  where  there 
was  as  a  part  of  the  same  transaction  an  application  to  con- 
stitute the  assignee  a  substituted  beneficiary  there  was  in  legal 
effect  but  one  instrument,  and  the  proviso  in  the  assignment 
that  the  assignee  should  recover  only  the  amount  of  his  advances 
is  applicable  to  the  entire  transaction  and  reduces  it  to  a  contract 
of  security.    Idem. 

INTOXICATING  LIQUORS. 

Mulct  law:  Injunction.  The  so-called  mulct  law  operates  as  a 
modi^cation  of  the  original  prohibitory  statutes,  to  the  extent 
that  a  liquor  dealer  who  has  complied  with  all  the  conaitions 
thereof  can  not  be  enjoined  from  the  operation  of  his  business 
on  the  ground  that  it  is  a  nuisance,  as  was  formerly  the  case. 
Campbell  v.  Jackman  Bros.,  475. 

Nuisance:  Constitutional  law.  The  sale  of  liquor  is  not  a 
nuisance  per  se  and  the  mulct  law  permitting  the  sale  as  a 
beverage,  when  its  conditions  are  complied  with,  is  not  invalid 
as  an  implied  violation  of  the  constitution,  or  of  the  general 
welfare  clause  of  the  federal  constitution,  on  the  theory  that  the 
traffic  is  demoralizing  and  destructive  of  public  morals,  health 
and  safety.    Idem. 

Legislative  regulation.  The  mulct  law  permitting  and  regu- 
lating the  sale  of  intoxicating  liquor  upon  certain  conditions  is 
a  proper  exercise  of  legislative  power.    Idem. 

Nuisance:  Evidence.  On  a  prosecution  for  maintaining  a  liquor 
nuisance  and  proof  that  large  quantities  of  liquors  had  been 
consigned  to  defendant  with  his  knowledge,  a  presumption  that 
he  was  the  owner  arises;  and  upon  a  further  showing  that  they 
were  taken  to  a  particular  location,  and  that  some  of  them 
were  disposed  of  at  that  place  when  defendant  was  present,  and 
that  a  consumer  while  not  making  a  direct  payment  therefor 
did  pay  an  assessment  of  some  kind  for  some  purpose,  a  finding 
that  defendant  was  owning  and  keeping  liquors  at  that  place 
for  an  unlawful  purpose  was  warranted.    State  v.  Johns,  125. 

Same:  Offenses:  Statutes.  The  same  criminal  act  may  be  a  vio- 
lation of  more  than  one  statute,  and  the  fact  that  the  act  is 
covered  by  one  statute  is  no  reason  why  it  may  not  be  cov- 
ered by  another;  so  that  a  person  who  keeps  a  place  and  intoxi- 
cating liquors  therein  in  violation  of  the  provision  of  Code,  sec- 
tion 2404,  is  also  guilty  of  maintaining  a  nuisance  under  the  provi- 
sions of  sections  2382-4.    Idem. 
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Nuisance:  Inttructioiu  An  instruction  which  permits  the  jury 
to  find  a  violation  of  the  liquor  law  at  any  time  between  the 
date  alleged  in  the  indictment,  when  within  the  statute  of  limi- 
tations, and  the  date  of  the  indictment  itself  is  not  objectionable, 
as  giving  the  jury  too  wide  a  range  of  time  in  which  to  find  a 
violation  of  the  law.    Idem. 

Same:  Unlawful  distribution.  A  distribution  of  liquor  among 
members  of  a  club  is  a  sale  within  the  meaning  of  the  statute; 
and  where  a  defendant  accused  of  maintaining  a  nuisance  con- 
tends otherwise,  he  can  not  complain  of  an  instruction  authorizing 
conviction  if  he  used  the  place  described  in  the  indictment  for  the 
sale  of  liquors  therein,  or  for  the  unlawful  distribution  of  the 
same  among  members  of  a  dub.    Idem, 

Nuisance:  Duration:  Unlawful  sales:  Presumption:  Instruc- 
tion. On  a  prosecution  for  maintaining  a  liquor  nuisance  proof 
of  unlawful  sales  is  admissible  on  the  question  of  the  intention 
with  which  the  liquor  was  kept  on  the  premises,  and  when  the 
intent  is  thus  shown  it  is  presumed  to  continue  until  the  con- 
trary appears;  so  that  where  the  duration  of  a  nuisance  is  un- 
certain, but  it  appears  that  the  period  of  time  covered  was 
within  certain  dates,  an  instruction  permitting  the  jury  to  con- 
sider the  entire  time  in  determining  the  duration  was  proper, 
even  though  sales  were  not  shown  covering  the  entire  period. 
Evidence  held,  however,  to  justify  an  inference  that  sales  con- 
tinued  to   the   end   of   the   designated   time.    Idem» 

Nuisance:  Change  of  location:  Election.  Where  it  was  de- 
veloped in  the  progress  of  the  State's  evidence  that  the  place 
where  defendant  kept  intoxicating  liquors  was  changed,  refusal 
to  require  the  State  to  elect  which  locality  it  would  claim  as  the 
nuisance  prior  to  the  close  of  its  testimony  was  not  prejudicial, 
where  all  the  evidence  of  intent  received  would  have  been  admis- 
sible even  though  the  State  had  elected  in  the  first  instance. 
Idem. 

Same:  Unlawful  sales:  Evidence:  Instruction.  A  scheme  by 
which  members  of  a  club  purchased  liquor  in  common,  that  was 
kept  in  their  rooms  maintained  as  a  general  meeting  place,  with 
the  understanding  express  or  implied  that  any  member  might  ob- 
tain a  portion  thereof  for  a  money  consideration  to  be  drank 
by  him  or  given  to  his  guests,  is  an  unlawful  sale,  and  may  be 
shown  by  incriminating  circumstances  as  well  as  by  direct  evi- 
dence, in  proof  of  maintaining  a  nuisance.  The  instruction  in  the 
instant  case  with  reference  to  such  unlawful  sale  is  held  to  have 
sufficient  support  in  the  evidence.    Idem. 
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Instructions:  When  complaint  can  not  be  made.  A  party  can 
not  complain  of  an  instruction  as  being  an  incorrect  statement 
of  the  law,  when  the  only  error  consists  in  its  being  more  fa- 
vorable to  him  than  the  law  authorizes.    Idem. 

Pharmacist:  Illegal  sale  of  liquor:  Contempt:  Intent.  The 
sale  of  liquor  by  a  pharmacist  without  taking  a  written  request  there- 
for, showing  the  purpose  for  which  it  is  desired,  is  a  violation 
of  an  injunctional  order  restraining  illegal  sales,  and  is  punish- 
able in  contempt  proceedings  irrespective  of  the  question  of  intent 
in  making  the  sales.    Barber  v.  Brennan,  678. 

Same:  Review  of  trial  court's  findings.  The  trial  court  can  not 
rightfully  refuse  to  punish  for  contempt,  where  it  is  conclusively 
shown  that  a  defendant  has  violated  an  injunctional  order  re- 
straining the  illegal  sale  of  liquor;  and  where  this  is  done 
the  facts  of  the  case  will  be  reviewed  on  appeal  and  it  will  be  re- 
manded for  a  proper  order.    Idem. 

JUDGMENTS. 

Adjudication:  Reservation  of  that  question.  Where  the  court 
rightfully  found  that  plaintiff  had  not  proven  her  right  to  the 
fund  in  suit  as  a  gift  from  her  mother,  and  there  was  a 
question  as  to  whether  the  sum  had  been  used  by  defendant 
and  plaintiff's  father  in  their  partnership  business,  it  was 
proper  for  the  court  in  dismissing  plaintiff's  petition  to  pro- 
vide that  the  decree  should  not  constitute  an  adjudication  re- 
specting the  fund  in  another  action  pending  for  an  accounting 
between  the  partners..    Goldsmith  v.  Goldsmith,   12. 

Res  adjudicata.  A  mortgagor  who  is  made  a  party  to  the  fore- 
closure suit  and  failed  to  plead  that  the  mortgage  was  fraud- 
ulent can  not  subsequently  raise  that  question  in  a  suit  to  par- 
tition the  property,  as  against  the  purchasers  at  the  foreclosure 
sale.    Bosley  v.   Stewart,   loi. 

Dismissal  of  petition.  Where  one  member  of  a  partnership  made 
no  answer  to  a  petition  claiming  of  the  firm  a  certain  sum 
of  money,  but  defaulted  and  testified  in  plaintiff's  behalf,  there 
being  no  claim  to  a  right  of  judgment  against  him  for  want  of 
answer  and  no  affirmative  showing  of  service  of  notice  upon 
him,  the  court's  order  in  dismissing  plaintiff's  petition  is  not 
disturbed.    Goldsmith  v.  Goldsmith,   12. 

Rendition  of  second  judgment:  Correction  of  name.  Where 
the  proper  party  in  fact  appears  and  defends  an  action  but  is  mis- 
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named  in  the  judgment,  a  second  judgment  upon  the  same  verdict 
may  be  rendered  against  him  by  his  right  name,  in  a  proper 
proceeding  and  upon  service  of  notice  thereof.  Lee  v.  Conrad, 
i6. 

Stare  decisis:  Abatement  of  actions.  The  determination  on 
appeal  in  another  action  of  the  issues  involved  in  a  case  on 
trial,  after  the  trial  of  the  later  action,  is  not  available  as  an 
adjudication,  but  is  important  in  the  subsequent  determination 
of  the  issues  under  the  doctrine  of  stare  decisis,  and  will  sup- 
port a  plea  in  abatement  provided  the  parties  are  the  same. 
Quinn  v.  Monona  G)unty,  105. 

Same.  Road  supervisors  and  township  trustees  represent  the  pub- 
lic in  a  suit  to  determine  the  location  of  a  highway,  and  in  the 
absence  of  any  objection  to  their  right  to  so  act,  the  same 
plaintiffs  can  not  maintain  an  action  involving  the  same  issue 
against  the  county  which  also  represents  the  public,  and  a  de- 
termination of  the  issues  in  the  former  will  abate  the  latter. 
Idem, 

JUDICIAL  NOTICE.    See  Contracts. 

JURORS.     See    Statutes. 

Challenge:  Interest.  The  mere  circumstance  of  living  within 
the  limits  of  a  municipal  corporation  is  not  cause  for  challenge 
of  jurors,  in  an  action  for  the  severance  of  territory,  where  a 
determination  of  the  issue  would  not  affect  the  matter  of  their 
taxes.    Johnson  v.  City  of  Waterloo,  670. 

Same:  Prejudice.  A  litigant  has  no  right  to  a  trial  by  any 
particular  jury,  he  can  only  demand  one  that  is  fair  and  im- 
partial; and  where  it  is  not  shown  that  he  had  exhausted  his 
peremptory  challenges,  it  will  be  presumed  that  the  jury  selected 
was  competent  and  acceptable  to  him,  and  any  error  in  sustaining 
a  challenge  to  a  competent  juror  will  not  be  deemed  preju- 
dicial.   Idem. 

Challenge.  The  statute  does  not  make  a  challenge  to  the 
entire  panel  of  trial  jurors  a  ground  of  challenge  to  any  in- 
dividual member  thereof;  but  if  such  ground  of  objection  were 
well  taken  the  facts  upon  which  based  would  have  to  be 
shown  to  make  it  available.    State  v.  Pell,  655. 

Disqualification.  A  juror  is  not  disqualified  from  having  read 
or  heard  newspaper  accounts  of  an  alleged  crime,  if  he  has 
not  formed  an  unqualified  opinion,  but  appears  to  be  fair  minded. 
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free  from  prejudice  and  able  and  willing  to  render  an  impartial 
verdict.    State  v.  Rohn,  640. 

Grand  jurors:  Qualification:  Request  to  serve.  Under  the 
statute  prohibiting  the  return  of  names  by  an  election  board 
of  persons  to  act  as  grand  jurors  who  have  directly  or  indi- 
rectly requested .  a  return  of  their  names,  the  practice  of  re- 
turning the  names  of  members  of  the  board  is  to  be  condemned, 
but  in  the  instant  case  only  two  members  of  the  grand  jury  were 
members  of  the  election  board,  and  their  names  were  returned 
against  their  express  wish,  so  that  the  objection  to  the  indict- 
ment on  that  ground  should  have  been  overruled  State  v. 
Anderson,  445. 

JUSTICE  OF  THE  PEACE. 

Adjournments:  Regularity  of  proceedings.  A  justice  of  the  peace 
may  not  on  his  own  motion  continue  a  cause  for  more  than 
three  days,  but  having  acquired  jurisdiction  he  may  at  the  re- 
quest of  either  party  for  good  cause  continue  it  for  a  longer 
period,  though  no  formal  motion  is  filed,  noting  simply  the 
order  upon  his  docket  with  a  statement  at  whose  instance  and 
for  what  time;  and  a  defendant  having  appeared  and  procured 
one  continuance  is  bound  to  take  notice  of  a' second  continuance 
granted  at  plaintiffs  request  although  ordered  in  his  absence. 
The  record  in  the  instant  case  shows  that  the  continuances 
were  properly  made  at  the  instance  of  the  parties  and  not  on 
the  motion  of  or  for  the  convenience  of  the  court  Gilman  v. 
Weiser,  554. 

LANDLORD  AND  TENANT. 

Action  for  rent:  Submission  of  issues.  Where  the  plaintiffs 
claim  for  rent  was  based  entirely  upon  an  oral  modification  of  a 
written  lease,  he  can  not  complain  that  the  court  referred  to  the 
•same  in  its  statement  of  the  issues  as  an  oral  contract.  Ashdown 
V.  Ely,  739. 

Same:  Repair  of  fences:  Damage  to  crops:  Instruction.  Al- 
though a  landlord  may  have  failed  to  furnish  material  for  re- 
pairing fences  as  required  by  the  lease,  the  tenant  can  not  on 
that  account  permit  his  own  hogs  to  consume  or  destroy  growing 
crops  in  which  the  landlord  has  a  rent  share.  If  he  does  so  he 
is  liable  to  the  landlord  for  the  value  of  such  rent  share. 
For  the  landlord's  breach  of  contract  in  failing  to  furnish  ma- 
terial for  repairs  the  tenant  has  an  appropriate  remedy.     But 
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such  breach  by  the  landlord  is  not  available  to  the  tenant  as  a 
defense  as  against  the  landlord's  right  to  his  rent  share,  nor 
will  it  preclude  the  landlord  from  recovering  of  the  tenant 
the  value  of  his  rent  share  of  com  consumed  by  the  tenant's 
hogs.  The  instruction  of  the  trial  court  to  the  contrary  effect 
was  erroneous.  The  rule  announced  therein  would  improperly 
subject  the  landlord  to  an  indefinite  liability  for  consequential 
damages.  Its  effect  would  be  to  permit  the  tenant  to  recover 
for  the  landlord's  breach,  all  the  damage  which  the  tenant's  hogs 
could  collect  for  him  from  the  landlord  by  the  consumption 
of  grain  in  which  the  landlord  has  a  rent  share.  In  this  case, 
however,  the  landlord  plaintiff  neither  alleged  nor  proved  any 
value  to  the  grain  so  consumed,  nor  to  his  rent  share  thereof. 
He  could  not,  therefore,  recover  upon  this  item,  and  the  in- 
struction complained  of  was  therefore  not  prejudicial,  though 
erroneous.    Idem. 

Repairs.  Under  a  lease  requiring  a  landlord  to  furnish  material 
that  he  might  consider  needful  for  repairs,  and  there  was  evi- 
dence that  the  landlord  refused  to  furnish  material  which  the  ten- 
ant obtained  and  sought  to  charge  him  with,  the  question  of 
whether  it  was  reasonably  necessary  was  for  the  jury.    Idem, 

Enforcement  of  lien.  The  fact  that  a  landlord  is  not  found 
entitled  to  the  full  amount  of  rent  reserved  by  the  lease  does 
not  deprive  him  of  the  right  to  enforce  his  lien  for  whatever 
may  be  due.    Wright  v.  Northup,  255. 

Same:  Default  in  pasrment  of  rent.  Where  it  was  conceded 
that  a  tenant  has  paid  only  a  part  of  the  insurance  on  his  prop- 
erty, which  by  the  lease  he  was  to  pay,  it  became  a  question  for 
the  jury  under  the  evidence  whether  a  definite  time  for  payment 
of  the  balance  was  determined  upon.    Idem, 

Action  for  rent:  Appeal:  Law  of  the  case.  Where  the  trial 
court  in  an  action  for  rent  instructed  that  taxes  to  be  paid  by 
the  tenant  as  stipulated  in  the  lease  were  part  of  the  rent,  and 
the  appellant  made  the  same  contention,  it  became  the  law  of  the 
case  on  appeal.    Idem, 

LIENS.    See  Attorneys  —  Chattel  Mortgages  —  Corporations  — 
Mortgages. 

LIMITATION  OF  ACTIONS.    See  Conveyances. 

MALICE.    See  Slanper  and  Libel, 
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MARRIAGE  AND  DIVORCE. 
Breach   of   promise:    Evidence:    Erroneous   exclusion:    Effect. 

In  a  breach  of  promise  suit  in  which  plaintiff  testified  to  the 
proposed  marriage  as  of  a  certain  date  and  facts  tending  to  show 
acceptance,  a  contract  between  the  parties  relating  to  plaintiff's 
employment  as  housekeeper,  and  in  which  she  expressly  waived 
all  claim  for  damages  growing  out  of  any  wrong  done  her 
by  defendant,  and  that  the  expressed  consideration  for  her 
services  should  be  accepted  as  full  settlement  of  all  future  claims 
of  any  kind  growing  out  of  their  relation,  was  admissible  on 
the  question  of  her  credibility,  irrespective  of  its  legality;  and 
where  the  court  in  excluding  it  stated  that  neither  the  instru- 
ment nor  any  of  its  terms  were  admissible,  the  error  in  the 
ruling  was  not  cured  by  the  fact  that  its  contents  was  largely 
presented  to  the  jury  by  the  examination  of  witnesses.  Lauer  v. 
Banning,   319. 

Same.  Evidence  that  defendant  in  a  breach  of  promise  suit  raped 
the  plaintiff  after  the  alleged  promise  was  admissible  as  a  part 
of  the  history  of  the  case,  although  no  damage  was  asked  on 
account   thereof.    Idem, 

Same:  Instruction.  Proof  of  seduction  is  admissible  as  corrobo- 
rative of  a  claim  of  promise  of  marriage,  but  proof  of  rape  is 
not;  and  where  plaintiff  in  a  breach  of  promise  suit  had  testified 
to  forcible  violation  of  her  person,  and  there  was  evidence  of 
subsequent  seduction,  the  court  should  have  distinguished  be- 
tween the  crimes  giving  proper  rules  for  the  guidance  of  the 
jury.    Idem, 

Breach  of  promise:  Instructions.  Where  there  was  evidence  in 
a  breach  of  promise  suit  in  support  of  the  defenses  that  plain- 
tiff was  unchaste  and  affected  with  a  loathsome  disease,  an  in- 
struction authorizing  recovery  by  plaintiff  notwithstanding  the 
same  was  erroneous.    Idem, 

Same.  An  instruction  in  a  breach  of  promise  action  to  the  effect 
that  the  woman  loses  the  man,  not  as  he  might  have  been, 
but  as  he  should  be  under  the  proven  circumstances,  is  uncer- 
tain in  meaning  and  erroneous.    Idem. 

Same.  An  instruction  which  authorizes  a  finding  of  a  promise  of 
marriage  from  plaintiff's  own  self-serving  declarations  is  erro- 
neous.   Idem, 

Breach  of  promise:  Evidence.  Writings  indicating  an  attempt  by 
defendant  to  manufacture  testimony,  or  as  constituting  an  ad- 
mission of  his  improper  relations  with  plaintiff,  are  admissible 
against  defendant  in  a  suit  for  breach  of  promise.    Idem, 
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Divorce:  Liability  of  husband  for  wife's  attorney  fees.  Attor- 
neys for  the  wife  in  a  divorce  action  can  only  recover  their  fees 
from  the  defendant  upon  establishing  her  right  to  a  decree,  so 
that  where  her  petition  was  dismissed  upon  a  trial  on  the  merits 
it  was  an  adjudication  against  recovery  from  defendant,  and  an 
appeal  of  the  action  dismissed  by  the  wife  prior  to  submission 
did  not  affect  the  character  of  the  adjudication.  Stockman  v. 
Whitmore,  378. 

Same:  Pleading:  Demurrer.  An  allegation  in  an  action  against 
the  husband  to  recover  attorney's  fees  for  services  in  an  unsuc- 
cessful divorce  action  by  the  wife,  that  if  she  had  permitted  the 
submission  of  an  appeal  a  reversal  would  have  been  obtained, 
was  a  mere  assumption  incapable  of  proof  and  therefore  not 
admitted  on   demurrer.     Idem, 

Same:  Taxation  of  attorney's  fees.  After  the  determination  of 
a  divorce  suit  on  its  merits  adversely  to  the  plaintiff  the  court 
has  no  further  power  to  tax  attorney  fees  against  the  defend- 
ant.    Idem, 

Divorce:  Appeal:  Incomplete  record:  Trial  de  novo,  A  suit 
for  divorce  is  triable  de  novo  on  appeal,  but  where  all  the  ma- 
terial evidence  taken  upon  the  trial  below  was  not  preserved  and 
is  not  before  the  appellate  court,  although  the  appellant  is  unable 
to  present  the  entire  record  because  of  its  partial  loss,  a  trial  de 
novo  can  not  be  had;  and  the  presumption  that  the  decree  of  the 

.  lower  court  was  correct  will  obtain.     Lowery  v.  Lowery,  498. 

Same:  New  trial.  Upon  an  appeal  from  a  decree  of  divorce  the 
only  action  the  appellate  court  can  take  is  to  affirm,  modify  and 
affirm,  or  to  revise  the  action  of  the  trial  court,  upon  a  review 
of  the  testimony  upon  which  it  acted;  it  has  no  jurisdiction  to 
order  a  new  trial  because  of  the  absence  from  the  record  of 
material  evidence  which  was  lost  after  the  trial  below.    Idem, 

MASTER  AND  SERVANT.    See  Negligence. 

MECHANICS'  LIEN.    See  Mortgages. 

MENTAL  CAPACITY.    See  Wills. 

MINES  AND  MINING. 

Damages:  Pleadings:  Instructions.  Where  an  absolute  right 
to  support  of  the  surface  soil  is  alleged  in  an  action  grounded 
upon   negligent   mining,   an   instruction   authorizing   recovery   of 
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damages  for  removal  of  the.support  regardless  of  such  negli- 
gence is  within  the  issue,  and  is  not  inconsistent  with  another 
instruction  authorizing  recovery  for  the  negligence.  Collins  v. 
Coal    Co.,    114. 

Removal    of    mineral:    Support    of    surface    soil:    Negligence. 

Where  the  owner  of  both  the  surface  and  underl3ring  mineral 
sells  and  conveys  the  surface  soil  for  farming  puiposes,  reserving 
only  in  general  terms  the  mineral  beneath,  there  is  an  implied 
covenant  that  in  removing  the  mineral  he  will  leave  suflScient 
surface  supports  of  some  character  so  that  no  material  injury 
will  result  to  the  dominant  estate;  and  this  rule  obtains  irre- 
spective of  any  skill  used  in  removing  the  mineral.    Idem. 

Same:  Waiver.  A  waiver  of  the  right  to  support  of  the  surface 
soil  can  only  be  established  by  express  words  in  the  conveyance 
or  by  the  clearest  implication.    Idem. 

MINORS.    See  Guardianship — Original  Notice. 

Habeas  corpus:  Custody  of  minors.  Generally  the  parents  arc 
entitled  to  the  care  and  control  of  minor  children,  but  they 
may  by  conduct  or  agreement  deprive  themselves  of  this  natural 
right  and  confer  it  upon  others;  and  where  there  is  doubt  as  to 
the  abstract  right  to  the  custody  of  a  child  the  courts  will  be 
governed  by  the  best  interests  of  the  child.  Evidence  in  habeas 
corpus  proceedings  by  the  father  held  to  show  that  the  best 
interests  of  the  minor  demanded  that  he  be  left  with  relatives 
with  whom  he  had  resided  from  infancy.  Smidt  v.  Benenga, 
399. 

Same:  Court  finding:.  Effect.  The  finding  of  the  trial  court  in 
habeas  corpus  proceedings  for  the  custody  of  a  minor,  involving 
to  a  large  degree  matters  of  discretion,  has  the  force  and  effect 
of  the  verdict  of  a  jury.     Idem. 

MISCONDUCT.    See  New  Trial. 

MORTGAGES. 

Priority  of  liens:  Fraud.  A  creditor  may  without  fraud  take 
a  mortgage  on  his  debtors  property,  although  knowing  the 
debtor  to  be  in  financial  difficulty,  and  the  burden  of  proving 
fraud  is  upon  the  party  who  assails  its  validity.  Curie  v.  Wright, 
651. 

Mechanics  lien:  Judgment.  The  parties  to  a  mortgage  given 
prior  to  a  judgment  foreclosing  a  mechanics  lien  ypon  the  prem- 
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ises  are  not  bound  by  the  judgment  unless  made  parties  to  the 
foreclosure;  and  a  purchaser  of  the  premises  on  execution  sale 
under  the  judgment  takes  title  subject  to  the  mortgage,  unless 
the  title  relates  back  to  the  time  of  filing  the  statement  for  the 
lien.    Idem. 

Same:  Foreclosure:  Sale  of  several  parcels  in  gross.  A  me- 
chanics lien  holder  wishing  to  preserve  his  liens  on  separate  tracts 
of  land  so  that  a  judgment  of  foreclosure  will  relate  back  to  the 
time  of  filing  the  statements  therefor,  should  proceed  to  a  sep- 
arate foreclosure  and  sale  in  each  case,  for  by  electing  to  fore- 
close and  sell  both  in  one  action  taking  a  general  judgment 
for  the  amount  due  on  both,  the  judgment  becomes  a  lien  on  both 
parcels  only  from  its  date,  and  a  mortgage  upon  the  propery  taken 
prior  thereto  vnW  have  precedence.    Idem. 

MUNICIPAL  CORPORATIONS. 

Counties:  Liability  for  unlawful  acts  of  officers.  A  county  is 
not  liable  in  damages  for  the  unlawful  act  of  its  supervisors  in 
extending  a  drainage  ditch  beyond  the  boundary  of  the  district 
to  the  injury  of  land  outside;  the  remedy,  if  any,  is  against  the 
persons  guilty  of  the  trespass.    Wenck  v.  Carroll  County,  558. 

Counties:  Supervisor  districts:  Abolishment.  County  super- 
visors have  statutory  power  to  either  divide  a  county  into  dis- 
tricts or  to  abolish  districts  theretofore  established,  and  this 
power  is  in  no  way  affected  by  the  primary  election  law  by 
which  candidates  for  office  are  chosen.  Lahart  v.  Thompson, 
298. 

County  depositaries:  Bonds:  Liability  of  sureties.  A  bond 
executed  to  a  county  treasurer  by  a  banker  expecting  to  be 
appointed  a  depositary  of  public  funds  and  which  his  sureties  so 
informed  signed  with  that  understanding,  but  neither  the  appoint- 
ment nor  approval  of  the  bond  was  had  as  contemplated  by  the 
statute,  can  not  be  enforced  against  the  sureties  as  a  common 
law  liability;  especially  in  view  of  the  fact  that  giving  the  bond 
the  force  of  a  common  law  obligation  the  liability  of  the  sureties 
would  be  increased.    Kuhl  v.  Chamberlain,  546. 

Same.  The  liability  of  a  surety  must  be  determined  by  the  condi- 
tions expressed  in  the  instrument;  so  that  where  a  banker  gave 
the  treasurer  a  bond  as  a  depositary  of  county  funds,  the  lia- 
bility of  his  sureties  for  loss  of  the  same  can  not  be  con- 
strued as  an  obligation  to  pay  a  private  debt  to  the  treasurer. 
Idem. 
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Same:  Exclusion  of  evidence:  Harmless  error.  The  books  of 
a  banker  receiving  county  funds  on  deposit  are  admissible  against 
his  surety  in  a  suit  by  the  treasurer  on  his  bond,  for  the  pur- 
pose of  making  a  prima  facie  case  in  plaintiffs  favor;  but  the 
error  in  excluding  them  was  not  prejudicial  where  upon-  the  whole 
record  plaintiff  was  not  entitled  to  recover.    Idem. 

Counties:  Public  revenues:  Legislative  controL  While  a  coun- 
ty is  a  body  corporate,  still  it  is  a  creature  of  the  State  for 
public  purposes,  and  its  revenues  are  subject  to  legislative  control ; 
and  neither  the  county  nor  any  of  its  citizens  have  such  a  vested 
interest  therein  that  they  can  complain  of  a  legislative  act  re- 
lieving a  county  treasurer  from  liability  on  his  bond  for  the  loss 
of  county  funds  without  his  fault.    McSurcly  v.   McGrew,   163. 

Public  improvement:    Assessment  of  benefits.    By  the  Act  of 

the  28th  General  Assembly  the  cost  of  a  street  improvement  is  to 
be  assessed  against  the  abutting  property  in  proportion  to  the 
benefits  conferred,  but  the  cost  of  the  improvement  is  to  be  as- 
certained as  a  whole  and  then  apportioned;  so  that  where  a 
street  railway  maintains  a  plank  crossing  over  its  tracks  in 
front  of  its  own  abutting  property  and  such  crossing  is  not 
paved,  the  reduction  in  expense  on  account  thereof  applies  to  the 
entire  street  improvement,  and  the  railway  company  can  not 
claim  the  full  benefit  of  the  same  in  estimating  its  proportion  of 
the  cost.    Railway  Co.  v.  Des  Moines,  218. 

Same:  Determination  of  benefits:  Frontage.  The  apportion- 
ment of  the  cost  of  a  street  improvement  is  to  be  based  upon 
the  benefits  to  the  abutting  property,  but  in  the  absence  of  any 
other  consideration  affecting  the  benefits  the  frontage  may  be 
considered  in  determining  the  same.    Idem, 

Cities:  Use  of  streets  for  railway  purposes:  Construction  of 
franchise:  Damages.  A  grant  by  a  municipality  of  the  right 
to  use  its  streets  for  railway  purposes  will  be  strictly  con- 
strued against  the  grantee,  so  that  where  a  grant  was  "to  lay 
down  and  forever  maintain  its  railway  track,"  which  was  con- 
strued by  the  parties  to  mean  a  single  track,  and  damages  to 
abutting  property  were  settled  on  that  basis,  the  company  could 
not  lay  additional  tracks  without  a  new  grant  and  additional 
compensation  to  abutting  owners.    Henry  v.  Railway  Co.,  aoi. 

Streets:  Dedication:  Acceptance:  Evidence.  In  the  instant 
case  the  plaintiff  town  brought  suit  to  recover  that  portion  of  a 
street  which  it  had  previously  vacated,  and  the  evidence  is  held  to 
show  that  the  public  authorities  had  never  deemed  it  practicable 
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to  Utilize  the  same,  and  that  the  dedication  thereof  was  never 
accepted.    Town  of  Exira  v.  Whitted,  576. 

Sidewalks:  Duty  to  repair.  It  is  the  duty  of  a  city  to  exercise 
reasonable  care  to  keep  its  sidewalks  along  a  public  thorough- 
fare in  a  safe  condition  for  pedestrians  to  travel,  regardless  of 
whether  there  has  been  a  formal  dedication  of  such  street 
to  the  city;  and  the  question  of  whether  the  sidewalk  was  con- 
structed apparently  for  public  travel  along  a  street  open  and 
used  for  travel  is  one  of  fact.    Dunn  v.  City  of  Oelwein,  423. 

Same:  Negligence.  A  city  is  negligent  in  maintaining  a  side- 
walk for  public  use  which  terminates  three  feet  above  the  ground 
without  guard  or  rail,  so  that  one  in  the  exercise  of  reasonable 
care  while  using  the  same  after  dark  is  liable  to  step  from  the 
walk  to  the  ground.    Idem, 

Same:  Contributory  negligence:  Evidence.  On  the  question  of 
the  contributory  negligence  of  one  in  stepping  from  the  end  of  a 
sidewalk  three  feet  above  the  ground  the  evidence  is  held  to 
require  submission  of  the  issue.    Idem. 

Venue:  Judicial  notice.  The  location  of  incorporated  munici- 
palities within  a  certain  county  is  a  matter  of  judicial  notice. 
State  V.  Fishel,  460. 

NEGLIGENCE.   See  Mines  &  Mining — Municipal  Corporations 
— ^Railroads. 

To  constitute  negligence  it  is  not  necessary  that  one  foresee  the 
result  of  his  act;  it  is  sufficient  if  what  does  occur  is  the  prob- 
able consequence  of  his  act.    Murphy  v.  Railway  Co.,  332. 

Weight  and  sufficiency  of  evidence.  Where  the  evidence  tends 
to  show  defendant's  negligence  and  plaintiff's  freedom  from 
negligence,  and  that  defendant's  negligence  was  the  proximate 
cause  of  plaintiff's  injury,  even  though  not  sustained  by  the 
greater  number  of  witnesses,  a  verdict  for  plaintiff  will  not  be 
disturbed.    Idem. 

Collision  of  vehicles:  Evidence.  On  the  question  of  a  collision 
of  plaintiff's  carriage  with  defendant's  dray  wagon  with  re- 
sulting injury  to  plaintiff,  the  evidence  is  reviewed  and  held 
sufficient  to  take  the  case  to  the  jury.  Collins  v.  Wells  Fargo  & 
Co.  Express,  304. 

Same:  Identification.  Proof  that  one  of  defendant's  drivers  was 
present  at  the  place  of  accident  in  charge  of  one  of   its  wag- 
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ons,  and  that  there  was  no  other  such  wagon  at  the  place,  was 
suflScient  identification  of  the  wagon.    Idem. 

Scope  of  cross-examination  of  hostile  witness:  Direction  of 
verdict.  Where  the  plaintiff  confined  the  direct  examination 
of  the  driver  of  the  express  wagon  with  which  her  carriage 
collided  causing  her  injury  to  the  identification  of  the  wagon, 
the  cross-examination  of  the  witness,  manifestly  hostile  to  the 
plaintiff,  should  have  been  confined  to  that  issue;  and  it  was 
erroneous  to  direct  a  verdict  for  defendant,  basing  the  ruling 
on  the  witness's  cross-examination  as  to  the  merits  of  the 
case  on  the  question  of  negligence;  and  especially  as  there  was  a 
conflict  between  plaintiffs  evidence  and  that  of  the  driver  on 
the  question  of  negligence  she  was  entitled  to  have  the  issue 
submitted  to  the  jury.    Idem. 

Master  and  servant:  Assumption  of  risk.  Where  the  danger 
in  performing  a  service  in  the  manner  adopted  by  an  employee 
is  obvious  to  him  he  assumes  the  risk;  as  where  an  experienced 
bridge  carpenter  and  assistant  foreman  was  directed  to  repair 
a  water  crane,  which  required  that  the  standpipe  be  raised  so 
that  the  ball  bearings  might  be  adjusted,  and  in  doing  so  selected 
his  own  tools,  crowbar  and  small  fulcrum,  with  which  they  raised 
the  pipe,  and  without  attempting  to  otherwise  support  it  he 
inserted  his  hand  to  adjust  the  bearings  when  the  bar  slipped 
and  the  pipe  fell  causing  his  injury,  he  can  not  say  that  de- 
fendant was  negligent  in  failing  to  warn  him  of  the  danger. 
Bolsem  v.  Railway  Co.,  73. 

Master  and  servant:  Negligence:  Burden  of  proof:  Instruc- 
tion. While  the  negligence  of  an  employer  may  be  established  by 
showing  his  failure  to  supply  proper  tools  and  appliances,  or  to 
provide  reasonably  sufficient  help  to  accomplish  the  work,  still 
the  burden  is  upon  the  servant  injured  thereby  to  establish  his 
negligence  in  either  respect,  and  an  instruction  which  requires 
the  employer  to  affirmatively  disprove  his  negligence  is  erro- 
neous.   Ryan  v.  Mfg.  Co.,  619. 

Negligence  of  fellow  servant:  Concurrent  negligence  of  master: 
Evidence.  Where  the  injury  to  a  servaht  is  the  result  of  the 
negligence  of  a  fellow  servant,  there  can  be  no  recovery  against 
the  employer,  unless  he  was  also  negligent  and  his  negligence 
combined  with  that  of  the  fellow  servant  to  produce  the  injury. 
In  the  instant  case  the  evidence  relating  to  the  moving  of  a 
derrick  is  held  to  show  that  plaintifTs  injury  was  not  the  result 
of  the  employers   failure  to   furnish  suitable  appliances  or   rea- 
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sonably  sufficient  help,  but  rather  to  the  inefficient  handling  of 
the  guy  wires  by  plaintiff's  fellow  workmen.    Idem. 

Master  and  servant:  Substitutes:  Duty  of  master.  Where  the 
engineer  of  a  manufacturing  establishment  employed  a  substi- 
tute during  his  temporary  absence,  with  the  knowledge  and  con- 
sent of  his  employer,  the  employer  was  charged  with  the  same 
duties  toward  the  substitute  as  toward  other  employees,  including 
the  duty  to  furnish  him  a  safe  place  to  work,  and  to  warn  him 
of  dangers  incident  to  the  employment  which  were  not  obvious 
or  known.    Aga  v.  Harbach,  606. 

Same:  Negligence:  Evidence:  Submission  of  issues.  Where  a 
servant  temporarily  employed  as  engineer  was  required  to  trans- 
fer a  light  bulb  from  one  socket  to  another  while  about  his  work, 
and  in  so  doing  received  an  electric  shock  causing  him  serious 
and  permanent  injury,  and  the  evidence  showed  that  the  insula- 
tion of  the  light  wires  was  defective  and  they  were  liable  to 
become  charged  with  a  dangerous  voltage,  which  facts  were 
known  to  the  employer,  but  the  danger  was  not  obvious  to  one 
not  acquainted  with  the  defects,  submission  of  defendant's  neg- 
ligence in  failing  to  furnish  the  employee  a  safe  place  to  work  and 
in  failing  to  warn  him  of  the  danger  was  proper.    Idem. 

Negligence:  Use  of  electricity:  Safe  place  to  work:  Duty  to 
warn.  It  is  the  duty  of  an  employer  to  adopt  every  practicable 
precaution  to  protect  workmen  against  dangers  incident  to  the  use 
of  electricity;  and  to  warn  them  of  possible  dangers  not  obvious 
to  those  unacquainted  with  the  dangerous  conditions;  and  these 
rules  apply  not  only  to  defects  actually  known  to  the  employer, 
but  to  such  as  he  should  have  known  in  the  exercise  of  reason- 
able care.    Idem, 

Same.  Although  an  electric  lighting  system  was  installed  for  an 
employer  by  a  competent  contractor  the  duty  devolves  upon  him 
to  keep  it  in  repair,  and  if  he  allows  it  to  become  defective  and 
dangerous  he  is  negligent.    Idem, 

Same:  Contributory  negligence.  Where  an  employer's  negligence 
is  such  that  without  it  an  injury  would  not  probably  have  re- 
sulted he  is  liable,  although  other  causes  contributed  thereto;  as 
where  the  electric  light  wirts  with  which  an  employee  was  con- 
cerned in  the  performance  of  his  duty  were  defective  for  lack 
of  proper  insulation,  the  fact  that  the  transformer  in  charge 
of  the  light  company  was  also  defective  and  thus  contributed 
to  the  employee's  injury  will  not  relieve  the  company  from  lia- 
bility.   Idem. 
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Same:  Instructions.  The  instructions  in  the  instant  case  relative 
to  plaintiff's  affirmative  duty  to  establish  defendant's  negligence^ 
and  respecting  defendant's  affirmative  defense  of  assumption  of 
the  risk,  are  held  to  be  consistent  and  proper.    Idem, 

Master  and  servant:  Duty  to  warn:  Care  on  part  of  servant. 
It  is  the  duty  of  the  master  to  warn  an  inexperienced  or  im- 
mature servant  of  the  latent  danger  incident  to  his  employment, 
but  this  rule  does  not  excuse  the  employee,  whether  a  minor  or 
an  adult,  from  exercising  reasonable  care  for  his  own  safety; 
and  what  is  reasonable  care  depends  upon  the  age,  capacity  and 
experience  of  the  servant,  whether  the  danger  is  obvious  or  other- 
wise, the  character  of  the  work  and  the  circumstances  under 
which  it  is  to  be  performed.    Kerker  v.  Wheel  Co.,  209. 

Same:  Assumption  of  risk.  Mere  knowledge  of  a  dangerous 
condition  will  not  necessarily  charge  a  servant  with  assumption  of 
risks  concerning  dangers  he  does  not  comprehend  or  appreciate, 
unless  they  are  such  that  a  reasonable  person  of  his  age  ought 
to  know  and  appreciate  them;  and  ordinarily  it  is  for  the  jury 
to  say  whether  a  minor  comprehends  the  danger  to  which  he  is 
exposed  in  a  sense  that  will  relieve  the  master  of  his  duty  to 
warn.    Idem. 

Same:  Duty  to  warn.  It  is  the  duty  of  the  master  to  warn  an 
inexperienced  workman  of  the  danger  incident  to  flying  particles 
of  steel,  when  employed  in  a  place  where  the  hanunering  of 
steel  is  at  all  times  accompanied  by  such  dangers.    Idem, 

Duty  to  warn.  The  master's  duty  to  warn  arises  only  where  he 
knows,  or  ought  to  know,  the  youth  or  inexperience  of  the 
servant.    Idem, 

Same:  Unsafe  place  to  work:  Knowledge  of  servant.  Where 
there  was  evidence  tending  to  show  that  a  minor,  employed  in  a 
shop  some  considerable  distance  from  where  the  hammering  of 
steel  was  carried  on,  had  no  knowledge  of  the  danger  incident 
to  the  flying  particles  of  steel,  except  such  as  he  might  have 
gained  in  passing  the  place  from  time  to  time  about  his  work, 
the  court  can  not  say  as  a  matter  of  law  that  he  knew,  or  ought 
to  have  known,  the  danger  to  which  he  was  subject  in  so  doing. 
Idem, 

Unsafe  place  to  work:  Knowledge  of  master.  It  is  immaterial 
that  a  master  does  not  consider  the  flying  particles  from  hammered 
steel  as  dangerous  to  workmen  rightfully  employed  in  the 
vicinity;  and  his  ignorance  of  the  danger  will  constitute  no  de- 
fense to  an  action  by  one  thus  sustaining  injury  without  fault 
on   his   part.    Idem, 
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NEGOTIABLE  INSTRUMENTS. 

Bills  and  notes:  Counterclaim:  Setoff:  Costs.  In  a  suit  on  a 
joint  note  one  of  defendants  pleaded  as  a  separate  counterclaim 
the  proceeds  of  two  notes  left  with  plaintiff  for  collection, 
alleging  its  failure  to  account,  and  the  other  defendant 
pleaded  a  similar  counterclaim  on  another  note.  Plaintiff  claimed 
it  had  purchased  the  notes  and  pleaded  the  statute  of  limitations, 
except  so  far  as  the  counterclaim  might  be  available  as  a  set-off. 
The  jury  found  for  defendant  on  the  two  notes  in  an  amount 
equal  to  plaintiff's  demand,  and  it  is  held  that  the  same  should 
be  set-off  in  satisfaction  of  the  debt  to  plaintiff  as  to  both  de- 
fendants, and  that  costs  were  properly  entered  against  plaintiff. 
Bank  v.  Milligan,  251. 

Payment:  Evidence.  The  defense  of  payment  of  a  note  by  the 
transfer  of  property  is  of  an  affirmative  character  and  must  be 
established  by  a  fair  preponderance  of  the  credible  evidence. 
Evidence  held  insufficient  to  show  that  property  transferred  by 
the  principal  maker  of  the  note  was  in  payment  of  the  same 
rather  than  as  security.    Hill  v.  Waight,  584.    • 

NEW  TRIAL. 

Argument:  Prejudicial  statements.  Where  defendant's  counsel 
by  cross-examination  of  the  State's  witnesses  and  by  argument 
injects  improper  matter  into  the  case,  the  defendant  can  not  com- 
plain of  the  county  attorney's  reply  argument,  unless  he  oversteps 
proper  bounds  in  so  doing  and  prejudice  results  to  defendant 
thereby.  In  the  instant  case  no  prejudice  is  shown.  State  v. 
Hart,  456. 

Same:  Affidavits.  Misconduct  in  argument  to  the  jury  can  not  be 
shown  by  affidavits.    Idem. 

Same.  Resemblance  of  the  child  to  defendant  is  not  a  proper 
subject  of  comment  in  argument  to  the  jury  in  a  bastardy  pro- 
ceeding, where  there  is  no  evidence  .in  the  record  relating 
thereto.    State  v.  Meier,  540. 

Same.  The  statement  of  counsel  addressed  to  the  court  during 
the  examination  of  prosecutrix,  a  deaf  mute,  in  a  prosecution  for 
rape,  that  counsel  were  advised  that  she  could  not  answer  ques- 
tions involving  any  reasoning  was  improper,  but  as  that  fact  was 
disclosed  by  her  subsequent  examination  the  remark  was  not 
prejudicial.    State  v.  Rohn,  640. 

Prejudicial  remark  by  court.    It  was  prejudicial  error  for  th« 
Vol.  140  Ia.— 51 
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court  to  remark,  when  defendant  in  bastardy  proceedings  was 
asking  an  attachment  for  a  witness  whom  he  claimed  would  tes- 
tify that  he  had  had  intercourse  with  relator,  "Get  the  warrant, 
I  would  like  to  see  him."    State  v.   Meier,  540. 

Casualty  and  misfortune.  Where  a  party  has  notice  of  the  with- 
drawal of  counsel  from  his  case  and  that  they  will  have  noth- 
ing further  to  do  with  it  in  sufficient  time  to  either  appear 
in  person,  or  to  employ  other  counsel  to  appear  before  judgment, 
and  having  failed  to  do  either,  such  withdrawal  can  not  be 
said  to  constitute  such  casualty  or  misfortune  as  to  have  ren- 
dered it  impossible  to  defend,  thus  entitling  him  to  a  new  trial, 
Andres  &  Co.  v.  Schlueter,  389. 

Same:  Showing  of  defense.  To  justify  the  setting  aside  of  a 
judgment  on  default  under  the  provisions  of  G>de,  section  4091, 
a  defense  to  the  action  must  be  presented  and  a  showing  that 
it  can  be  sustained  by  the  evidence;  mere  allegation  of  the  ex- 
istence of  a  defense  is  insufficient.    Idem, 

Application  for  new  trial:  Review  on  appeaL  An  application  for 
a  new  trial  on  the  ground  of  casualty  and  misfortune  and  the 
alleged  defense  to  the  action  are  to  be  determined  as  at  law, 
and  the  finding  of  the  trial  court  is  entitled  to  the  same  weight 
as  the  verdict  of  a  jury.    Idem, 

Newly  discovered  evidence.  Newly  discovered  evidence  is  not 
ground  for  a  motion  for  new  trial  in  a  criminal  case,  although 
in  the  exercise  of  the  courts  discretion  it  may  be  granted  in 
furtherance  of  justice;  but  where  there  has  not  been  sufficient 
diligence  in  procuring  the  evidence,  and  no  showing  to  justify 
a  belief  that  it  would  have  changed  the  verdict,  but  tends  simply 
to  explain  a  conflict  in  the  evidence  on  an  immaterial  matter, 
the  courts  ruling  in  denying  a  new  trial  will  not  be  disturbed 
on  appeal.    State  v.  Pell,  655. 

Same.  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  where  it  appears  that  such  evidence  was  not 
available  at  the  time  of  the  trial,  but  rather  the  result  of  changed 
conditions  since;  as  where  it  is  made  to  appear  that  territory 
severed  from  an  incorporation  is  to  be  used  for  an  amusement 
park  for  which  the  city  should  furnish  police  protection,  but  no 
showing  that  there  was  any  agreement  relating  to  its  establish- 
ment at  the  time  of  the  trial.    Johnson  v.  City  of  Waterloo,  67a 

NOTICE.    See  Drainage— Original  Notice— Sales. 
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NUISANCE.    See  Intoxicating  Liquors. 

Smoke  and  noisome  fumes.  Generally  speaking,  every  person  is 
entitled  to  the  exclusive  and  uninterrupted  enjoyment  of  his 
property  and  to  damages  when  such  enjoyment  is  internipted 
or  diminished;  but  every  chimney  or  smokestack  emitting  smoke 
or  noisome  fumes  is  not  a  nuisance  per  se,  it  is  only  where 
emitted  in  an  unreasonable  amount  or  in  an  unreasonable  man- 
ner resulting  in  tangible  injury  that  the  court  will  interfere. 
McGill  v.  Pintsch,  429. 

Same.  The  degree  of  freedom  from  smoke  to  which  one  is  en- 
titled depends  upon  the  locality  and  prevailing  use  to  which  the 
property  is  put,  so  that  what  might  constitute  a  nuisance  in  one 
locality  might  be  thought  reasonably  to  be  expected  in  another. 
Idem. 

Same:  Evidence.  Evidence  held  to  show  that  smoke,  fumes  and 
noises  emitted  from  a  manufacturing  plant  constituted  a  nuisance. 
Idem. 

Same:  Measure  of  damages:  Evidence.  A  factory  for  the 
manufacturing  of  compressed  gas  is  not  a  nuisance  per  se,  and 
if  so  operated  that  it  affects  the  comfortable  enjoyment  of  sur- 
rounding property  the  measure  of  damages  is  confined  to  a  di- 
minution in  the  rental  value,  and  can  not  be  based  upon  an 
injury  to  the  property  itself  or  mere  proximity  of  the  plant. 
Evidence  held  insufficient  to  sustain  a  payment  for  substantial 
damages.    Idem. 

OFFICERS. 

Sheriffs:  Mileage  fees:  Recovery  of  from  county.  At  the  ex- 
piration of  a  sheriff's  term  of  office,  all  uncollected  fees  charged 
by  him  for  mileage  in  the  service  of  process  during  his  in- 
cumbency, which  are  subsequently  received  from  litigants  by 
the  clerk,  belong  to  the  county  and  can  not  be  recovered  by 
the  sheriff.    Cremer  v.  Wapello  County,  580. 

ORIGINAL  NOTICE. 

Sufficiency  of  signature  thereto.  The  statute  requiring  that  an 
original  notice  shall  be  signed  by  the  plaintiff  or  his  attorney 
is  satisfied  by  either  writing,  printing  or  lithographing  the  name, 
provided  it  be  done  with  the  intention  of  issuing  the  notice; 
and  where  plaintiff  presented  a  notice  containing  the  printed  sig- 
nature  of   his   attorney   and   procured   a   decree   based   on   the 
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sufficiency  of  the  same,  it  will  be  presumed  that  the  court  found 
that  he  had  adopted  that  form  of  signature  in  issuing  the  no- 
tice.   Cummings  v.  Landes,  80. 

Same:  Time  for  appearance:  Jurisdiction.  An  original  notice 
which  fixes  an  impossible  date  for  the  appearance  of  defendant 
confers  no  jurisdiction,  as  where  it  is  served  after  the  date 
fixed  for  appearance.    Idem. 

Same:  Service  upon  minors.  Service  of  notice  upon  a  minor 
must  be  made  upon  one  of  the  parents,  the  guardian  or  the  per- 
son having  the  care  or  control  of  the  minor;  it  can  not  be  made 
on  the  minor  himself.    Idem, 

Same.  Probably  a  parent  may  bind  his  minor  child  by  the  ac- 
ceptance of  service  of  an  original  notice  in  his  behalf,  but  if 
the  acceptance  of  service  relates  solely  to  the  parent,  who  is  also 
a  party  to  the  suit,  without  notice  that  the  minor  is  a  party, 
jurisdiction  of  the  minor  is  not  thus  acquired.    Idem. 

Same:  Waiver  of  service  of  notice.  One  not  acting  in  a  repre- 
sentative capacity  or  in  some  way  authorized  so  to  do  can  not 
waive  service  of  notice  upon  a  minor,  either  by  appearance  or 
acknowledging  timely  service  after  the  date  fixed  for  appear- 
ance.   Idem, 

PARTIES.    See  Pleadings. 

PARTITION. 

Sale  of  minors  interest:  Vacation  of  sale:  Appointment  of 
guardian.  Where  minors  are  interested  in  property  sought  to 
be  partitioned,  for  whom  no  guardian  has  been  appointed  and 
they  have  in  no  manner  been  represented  in  the  proceedings  lead- 
ing up  to  the  sale,  the  court  should  refuse  to  approve  a  sale  of 
the  property,  but  direct  that  it  be  resold,  rather  than  appoint  a 
guardian  on  an  application  to  approve  the  sale  and  ratify  the 
proceedings  had;  and  a  proposed  purchaser  can  not  complain  of 

'  such  an  order,  for  until  an  approval  of  the  sale  he  acquires  no 
vested  right  in  the  property.    Brown  v.  Traul,  728. 

PARTY  WALLS. 

Liability  of  purchaser  therefor.  Where  a  party  wall  is  erected 
upon  the  land  of  adjoining  owners  under  an  agreement  that 
the  owner  erecting  the  wall  shall  be  compensated  by  the  other 
in  part  when  he  makes  use  of  the  same,  the  agreement  is  a 
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covenant  running  with  the  land,  and  the  obligation  to  pay 
arises  only  upon  making  such  use  of  the  wall,  so  that  the  grantee 
first  availing  himself  of  the  benefit  is  required  to  pay  the  stip- 
ulated share  of  the  cost  under  his  grantor's  covenant.  Percival 
V.  Investment  Co.,  275. 

Same.  Where  an  adjoining  owner  has  made  such  use  of  a  party 
wall  that  he  is  personally  liable  for  a  portion  of  the  expense, 
his  lessee  is  not  bound  to  pay  the  same  in  the  absence  of  notice 
of  its  nonpayment,  but  the  owner  erecting  the  wall  must  look 
to  the  adjoining  owner  first  using  the  sdme.    Idem, 

Same:  Covenants  against  incumbrances.  Under  our  statute  a 
party  wall  erected  by  one  adjoining  owner  partly  on  the  premises 
of  the  other  without  his  consent  does  not  constitute  an  incum- 
brance, and  a  lessee  who  by  first  making  use  of  the  wall  there- 
by obligates  himself  to  pay  a  portion  of  the  cost,  can  not  re- 
cover the  same  from  the  lessor.    Idem. 

PARTNERSHIP. 

Evidence.  A  written  agreement  involving  an  alleged  partnership 
matter  signed  by  only  one  member  is  admissible  on  the  question 
of  partnership,  although  not  conclusive  of  that  question.  Mans- 
field  V.   Mallory,  206. 

Verdict:  Review.  A  verdict  involving  a  question  of  partnership, 
which  is  properly  for  the  jury  and  is  submitted  under  appro- 
priate instructions   will  not  be   disturbed  on   appeal.    Idem. 

PHARMACISTS. 

Granting  of  druggist  permit:  Discretion.  The  question  of 
whether  the  public  convenience  and  necessity  render  it  proper 
to  grant  a  druggist's  permit  is  to  be  determined  by  the  trial 
court  in  the  exercise  of  its  discretion,  and  where  there  has  been 
no  abuse  of  discretion  its  finding  will  be  upheld.  In  re  Applica- 
tion of  Moore,  560. 

Same:  Evidence.  The  opinions  of  witnesses  as  to  the  necessity 
of  granting  a  permit  are  admissible,  where  they  have  stated  the 
facts   with   reference   to  the  matter.    Idem. 

Same:  Review  on  appeal.  An  appeal  from  the  findings  of  fact 
by  the  trial  court  on  an  application  for  a  druggist's  permit 
will  be  determined  as  a  law  action,  and  its  judgment  will  only  be 
interfered   with   when   unsupported   by  the   evidence.    Idem. 


806  un>£X. 

Physicians  to  Pleatohgs 

PHYSICIANS. 

Agreement  as  to  professional  charges.  G>de,  section  5060,  is 
aimed  at  unlawful  combinations  in  restraint  of  trade,  and  does  not 
prohibit  physicians  from  associating  themselves  together  for  the 
purpose  of  agreeing  upon  a  schedule  of  prices  to  be  charged  for 
their    professional    services.    Rohlf    v.    Kasemeier,    182. 

Illegal  practice:  Statutory  provisions.  A  physician,  not  a  grad- 
uate, who  failed  to  furnish  the  State  Board  of  Medical  Examiners 
with  satisfactory  evidence  by  affidavits  that  he  had  been  in  the 
continuous  practice  in  this  State  for  five  years,  as  required  by 
the  Act  of  the  21st  General  Assembly,  was  practicing  illegally, 
and  the  Code  of  1897,  by  omitting  the  provision  requiring  satis- 
factory evidence  of  practice,  did  not  authorize  him  thereafter 
to  continue  the  practice  without  a  certificate.  State  v.  Taylor, 
138. 

Revocation    of    certificate:    Constitutional    law:    Due    process. 

The  right  to  practice  medicine  is  a  valuable  right  and  is  not 
to  be  taken  away  without  due  process  of  law,  which  contemplates 
notice  and  an  opportunity  to  defend;  but  the  statutes  authoriz- 
ing the  State  Board  of  Medical  Examiners  to  revoke  a  physi- 
cian's certificate  need  not  expressly  provide  the  notice  to  be 
given;  if  by  fair  implication  they  contemplate  notice  and  hear- 
ing they  will  not  be  held  violative  of  the  constitutional  provi- 
sion in  that  regard.  Code,  sections  2576  and  2578,  in  relation 
to  the  subject,  when  construed  together,  imply  that  parties  in- 
terested in  matters  before  the  board  shall  be  given  an  oppor- 
tunity to  be  heard,  and  are  not  for  that  reason  unconstitutional. 
Smith  V.  Medical  Examiners,  66. 

Malpractice:  Sufficiency  of  evidence.  The  evidence  in  an  ac- 
tion for  malpractice  is  reviewed  at  length,  and  it  is  held  that 
the  court  was  not  justified  in  holding  as  a  matter  of  law  that 
a  dislocation  of  plaintiff's  shoulder  as  contended  by  plaintiff  was 
an  impossibility,  or  that  the  impossibility  of  reducing  the  same 
was  conclusively  established,  but  that  it  was  sufficient  to  sup- 
port a  finding  that  defendant  was  negligent  in  failing  to  dis- 
cover the  dislocation  and  reduce  the  same.  Burton  v.  Neill, 
141. 

PLEADINGS.    See  Insurance. 

Amendment.  Permission  to  amend  a  pleading  pending  the  trial 
to  conform  to  the  testimony  is  not  erroneous  unless  the  court 


nnJBX*  "  807 

Pleadings  Continued  to  Practice 

abuses    its    discretion    in    this    respect.    Mansfield    v.    Mallory, 
206. 

Same.  Where  an  amendment  to  a  petition  effecting  a  radical 
change  in  the  issues  is  offered  late  in  the  progress  of  the  trial, 
the  court's  refusal  to  permit  it  is  not  an  abuse  of  discretion 
in  that  regard.    Moyers  v.  Fogarty,  701. 

Reply.    Where   there    is   evidence    in    support   of    the  allegations 

of   a   reply,   and   its   only   effect   is   to   conform   the  allegations 

to   the  proof  and   the   theory  upon   which   the  case  was   tried, 
it  should  not  be  stricken.    Idem, 

Inconsistent  defenses.  Inconsistent  defenses  may  be  pleaded  in 
different  divisions  of  the  same  answer;  so  that  a  defendant  in 
an  action  for  breach  of  warranty  may  assert  title  by  a  con- 
veyance in  one  division,  and  in  another  may  rely  on  the  inconsis- 
tent claim  that  no  title  or  right  of  possession  was  transferred 
by  the  conveyance  through  which  the  plaintiff  claims,  and  that 
the  action  is  therefore  barred.    Sturgis  v.   Slocum,  25. 

Interest  of  parties.  The  allegation  that  certain  named  persons 
were  the  only  heirs  of  a  deceased  member  of  a  benefit  society, 
though  somewhat  indefinite,  was  sufficient  to  show  their  interest 
in  a  suit  on  the  certificate,  in  the  absence  of  any  objection  to 
the  pleading  in  the  trial  court.    Wait  v.  Mystic  Workers,  648. 

PRACTICE. 

Continuance.  Where  diligence  is  not  shown  in  preparing  for  trial, 
or  where  the  grounds  of  a  motion  for  continuance  filed  after 
a  cause  is  called  for  trial  were  known  prior  to  that  time,  a 
continuance  of  the  cause  may  properly  be  denied.  State  v. 
Hart,  456. 

Continuance:  Discretion.  A  continuance  should  only  be  granted 
upon  a  showing  that  substantial  justice  will  be  more  nearly  done, 
and  is  largely  a  matter  of  discretion  which  will  not  be  inter- 
fered with  on  appeal,  unless  an  abuse  of  such  discretion  is 
manifest  and  injustice  has  resulted.    State  v.  Pell,  655. 

Continuance:  Time  to  prepare  case:  Prejudice.  An  applica- 
tion for  continuance  on  the  ground  that  counsel  had  not  had  time 
to  prepare  for  trial  was  rightfully  refused,  where  it  appeared  that 
counsel  had  acted  for  defendant  since  his  arrest  about  two  weeks 
previous,  and  for  his  confederates  since  the  date  of  the  offense, 
although  not  appointed  by  the  court  until  two  days  before  making 
the   application;    nor   should   a   continuance   be   granted   on   the 
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ground  of  prejudice  where  it  was  not  shown  that  the  feeling 
was  against  the  defendant  personally  and  such  as  would  likely 
be  obviated  by  delay.    State  v.  Rohn,  640. 

Rulings  of  trial  court:  Presumption.  In  the  absence  of  any 
showing  to  the  contrary,  save  in  argument,  the  rulings  of  the 
trial  court  are  presumed  to  have  been  correct    Idem, 

Transfer  to  equity.  Where  the  record  in  a  law  action  as  it 
stood  at  the  time  of  its  transfer  to  the  equity  docket  failed  to 
disclose  the  fact  that  there  were  other  parties  interested  in  a  de- 
termination of  the  matters  involved,  and  no  reason  was  given, 
even  if  such  fact  appeared,  why  they  might  become  necessary 
parties,  nor  any  attempt  to  implead  them,  the  transfer  of  the 
cause  to  equity  on  that  account  was  erroneous.  Faville  v.  Lloyd, 
501. 

Verdict:    Special     finding:    Corrections:    Discharge     of     jury. 

Where  the  jury's  answer  to  a  special  interrogatory  was  by  their 
mistake  not  in  conformity  with  the  general  verdict  in  a  matter 
of  computation,  and  upon  their  attention  being  called  to  the  fact 
they  promptly  informed  the  court  before  their  separation  of 
the  manner  of  computation,  which  disclosed  the  correctness  of 
the  verdict  and  the  error  in  the  special  finding,  there  was  a 
timely  repudiation  of  the  finding;  and  even  though  it  had  been 
agreed  upon  by  the  parties,  supposing  the  error  to  be  in  the 
verdict,  that  the  court  should  correct  it  and  the  jury  be  dis- 
charged, still  the  agreement  not  having  been  acted  upon  it  was 
proper  to  permit  one  of  the  parties  to  withdraw  therefrom,  and  if 
a  correct  special  answer  was  desired,  the  jury  should  have  been 
allowed  to  return  it,  but  the  party  objecting  thereto  and  in- 
sisting upon  a  discharge  of  the  jury  under  the  agreement  can 
not  complain  that  this  was  not  done.    Hetland  v.  Bilstad,  411. 

Verdict  upon  conflicting  evidence.  Where  there  is  a  substantial 
conflict  in  the  evidence  as  to  whether  a  bank  received  certain 
notes  for  collection  or  purchased  them  outright,  a  verdict  against 
the  claim  of  purchase  will  not  be  disturbed.  Bank  v.  Milli- 
gan,  251, 

PRACTICE  OF  MEDICINE.    See  Physicians. 

PRINCIPAL  AND  AGENT.    See  Agency. 

PUBLIC  LANDS.    See  Taxation. 

QUIETING  TITLE.    See  Equity. 
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RAILROADS. 

Cattle  guards:  Sufficiency:  Evidence.  On  the  question  as 
to  whether  a  cattle  guard  is  reasonably  sufficient  to  prevent 
stock  upon  the  highway  from  passuig  over  the  same  onto  the 
inclosed  right  of  way,  evidence  that  it  does  not  in  general  afford 
such  restraint  is  competent;  but  the  fact  that  an  animal  crosses 
a  cattle  guard  in  front  of  a  moving  train  is  not  in  itself  evi- 
dence of  its  insufficiency,  although  the  manner  in  which  it  ap- 
proached and  crossed  the  guard  is  a  circumstance  to  be  con- 
sidered in  connection  with  the  other  facts  in  the  case.  O'Mara  v. 
Railroad  Co.,  190. 

Same:  Injury  to  stock:  Prima  facie  case:  Sufficiency  of  Ev- 
idence. Under  the  present  statute  relating  to  the  duty  of  a  rail- 
way company  to  fence  its  right  of  way  and  to  maintain  proper 
and  sufficient  cattle  guards  where  the  right  to  fence  exists,  and 
its  liability  for  failure  to  do  so,  the  owner  of  stock  killed  or 
injured  after  it  had  crossed  a  cattle  guard  from  the  highway  is 
not  only  required  to  show  the  injury  to  make  a  prima  facie 
case  against  the  railway  company,  but  must  also  show  a  failure 
of  the  railway  company  to  maintain  a  proper  fence  or  guard 
at  that  place.    Idem, 

Depot  grounds:  Adverse  possession.  The  right  of  way  or  de- 
pot grounds  of  a  railway  company  can  not  be  encroached  uppn 
by  abutting  property  owners  so  as  to  deprive  the  company  of 
title,  except  by  an  appropriation  inconsistent  with  such  use, 
when  needed  or  when  actually  occupied  for  that  purpose;  but 
a  railway  company  having  acquiesced  for  a  long  series  of  years 
in  the  inclosure  and  occupancy  by  an  abutting  owner  of  a 
portion  of  its  grounds,  dedicated  merely  on  the  town  plat  as  de- 
pot grounds,  but  never  actually  used  as  such  and  there  was  no 
showing  that  it  would  ever  be  needed  for  that  purpose,  is  held  to 
have  lost  its  title  thereto.    Railway  Co.  y.  Hanken,  372. 

Same.  The  mere  dedication  of  land  on  a  town  plat  as  railway 
depot  grounds  will  not  endow  the  entire  tract  with  the  inci- 
dents of  a  public  use;  and  the  boundaries  of  the  same  are 
governed  by  the  same  rules  as  apply  in  the  case  of  any  other 
adjoining  owners.    Idem, 

Injury  to  switchman:  Instruction.  Plaintiff,  a  switchman,  was 
riding  the  footboard  at  the  front  of  the  engine  for  the  purpose 
of  making  a  coupling,  and  claimed  that  the  engine  was  moving  at 
a  dangerous  speed;  that  upon  approaching  the  car  he  noticed 
that  the  drawbar  was  not  in  a  position  to  make  the  coupling 
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and  signaled  the  engineer  to  stop;  the  signal  not  being  heeded 
and  believing  he  had  no  time  to  escape,  and  that  to  save  himself 
it  was  necessary  to  push  the  drawbar  of  the  engine  in  line  with, 
that  of  the  car,  he  did  so  and  was  injured.  The  instruction 
submitting  plaintiff's  theory  of  the  case  is  held  to  require  a 
finding  of  all  the  elements  necessary  to  plaintiff's  recovery, 
and  not  subject  to  the  objection  that  it  erroneously  assumed 
that  if  the  engineer  failed  to  heed  the  stop  signal,  and  approached 
the  car  at  a  dangerous  speed,  plaintiff  was  justified  in  acting 
upon  the  belief  that  the  drawbar  was  defective  and  out  of 
alignment,  and  that  he  would  be  crushed  between  the  engine 
and  car.     Murphy  v.  Railway  Co.,  332. 

Same:    Negligence:    Emergency:    Proximate    cause:    Evidence. 

It  is  necessary  for  a  switchman,  injured  while  attempting  to 
couple  an  engine  with  a  car,  to  show  that  the  emergency  in  which 
he  acted  was  the  result  of  the  company's  negligence;  but  proof 
that  the  engine  was  nmning  at  an  excessive  speed,  that  plaintiff 
had  given  signals  to  slow  up  and  to  stop  and  finally  an  emer- 
gency signal,  all  oi  which  were  unheeded,  and  as  a  consequence 
he  believed  that  he  was  unable  to  escape  and  in  danger  of  being 
crushed  by  the  nonalignment  of  the  engine  drawbar  with  that 
of  the  car,  an  emergency  was  shown  justifying  plaintiff's  action 
in  attempting  to  align  the  drawbar;  and  the  engineer's  negli- 
gence was  the  proximate  cause  of  his  injury  received  while  thus 
attempting  to  make  the  coupling.    Idem. 

Negligence:  Emergency:  Reasonable  care.  A  switchman  in 
coupling  cars  is  only  required  to  act  in  an  emergency  with  rea- 
sonable and  ordinary  care  for  his  own  safety,  and  the  fact  that 
he  does  not  pursue  the  safest  course  will  not  defeat  recovery. 
Idem, 

Negligent  construction  of  track:  Evidence.  Where  it  can  not 
be  said  as  a  matter  of  law  that  fhe  construction  of  a  railroad 
track  is  inadequate  for  the  safety  of  employees,  it  is  competent, 
in  an  action  for  negligence  on  that  ground,  for  the  company 
to  show  the  usual  practice  of  other  roads  in  constructing  their 
tracks,  and  the  question  of  negligence  at  the  point  in  question 
is  for  the  jury.  Hall  v.  Railway  G>.,  30. 

Same:  Instructions.  Where  the  court  instructed  upon  the  ques- 
tion of  assumptiop  of  risk  and  also  told  the  jury  that  plaintiff 
could  recover  if  it  found  that  he  was  injured  by  the  negligent 
moving  of  the  cars  and  because  of  improper  filling  between  the 
ties,  the  question  of  negligent  construction  of  the  track  was  an 
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issue,  and  a  refusal  of  competent  evidence  on  that  question  was 
prejudicial  error.    Idem, 

Negligent  construction  of  track.  It  is  as  much  the  duty  of  a 
railway  company  to  use  the  required  care  to  make  a  spur  track  a 
reasonably  safe  place  for  an  employee  to  work  as  it  is  in 
the  construction  of  its  main  line,  and  where  it  places  ties  thereon 
in  such  manner  as  to  form  a  trap  for  the  foot  of  a  brakeman 
when  stepping  between  the  rails,  unless  ballasted,  it  becomes 
its  duty  to  fill  between  the  same  with  the  necessary  ballast  to 
meet  the  degree  of  care  required  by  law.  Roenfranz  v.  Rail- 
way G>.,  33. 

Same:  Assumption  of  risk.  A  brakeman  assumes  the  risk  of 
dangerous  conditions  in  the  track  of  which  he  has  knowledge 
or  in  the  exercise  of  reasonable  care  ought  to  know,  but  in  the 
instant  case,  while  plaintiff  may  have  known  of  the  unballasted 
condition  of  the  track,  it  can  not  be  said  from  the  evidence  as 
matter  of  law,  that  he  knew  or  ought  to  •  have  known  of  the 
peculiar  position  of  the  ties  between  which  his  foot  was  caught. 
Idem, 

Same:  Contributory  negligence.  A  brakeman  in  the  performance 
of  his  duties  while  switching  cars  may  assume  that  his  signals 
will  be  obeyed,  but  whether  the  engineer  is  required  to  be  at 
all  times  on  the  lookout  and  observe  the  signals  depends  largely 
on  the  circumstances  of  the  particular  case.  Under  the  evidence 
in  the  instant  case  it  is  held  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  as  matter  of  law  in  assuming  that 
his  signal  to  stop  was  observed,  and  in  stepping  in  front  of  a 
moving  car.    Idem, 

Same:  Instruction.  Where  it  was  shown  without  dispute  that  it 
was  the  duty  of  the  engineer  to  keep  a  constant  lookout  for 
signals  while  switching,  the  court  correctly  instructed  that  if 
plaintiff  gave  the  stop  signal  in  the  customary  manner  where 
the  view  was  unobstructed  and  could  have  been  seen  by  the 
engineer  if  looking,  and  the  speed  of  the  cars  was  such  that  by 
the  use  of  ordinary  care  they  might  have  been  stopped  within  a 
few  feet,  then  plaintiff  might  assume  that  the  signal  was  seen 
and  the  cars  would  be  stopped.    Idem, 

Same.  Where  it  was  the  duty  of  an  engineer  to  keep  a  constant 
lookout  for  signals  while  switching,  an  instruction  authorizing 
a  finding  for  plaintiff  if  his  failure  in  not  seeing  the  signal  or 
discovering  plaintiffs  peril  was  the  cause  of  the  injury,  was 
proper.    Idem, 
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Personal  injury:    Release  from  liability:    Evidence.    One  who 

has  been  injured  through  the  negligence  of  another  may,  for 
a  valid  consideration,  release  his  right  of  action  for  dam- 
ages; and  unless  the  settlement  and  release  is  shown  to  have 
been  obtained  by  fraud  or  imposition  it  will  be  upheld.  Evi- 
dence held  insufficient  to  show  fraud  of  defendant  railway  com- 
pany in  procuring  a  settlement  and  release  from  liability  for  in- 
juries to  a  railway  postal  clerk.    Nason  v.  Railway  Co.,  533, 

Same.  The  mere  fact  that  the  opinion  of  the  railway  physician 
as  to  the  time  within  which  one  suffering  from  an  injury  will 
recover  is  proven  to  have  been  incorrect,  in  the  absence  of  any 
facts  justifying  the  conclusion  that  his  assurances  were  made  to 
mislead  and  induce  an  advantageous  settlement,  is  not  grround  for 
setting  aside  a  settlement  and  a  release  of  the  company  from 
liability.    Idem. 

Personal  injury:  Negligence.  One  accompanying  a  shipment  of 
stock  under  a  contract  requiring  him  to  care  for  the  same  while 
in  transit  may  rightfully  pass  along  the  track  while  the  train 
is  standing  in  a  station  yard  for  the  purpose  of  inspecting  his 
stock,  and  is  not  a  trespasser  or  mere  licensee  while  so  doing, 
but  it  is  his  duty  to  exercise  such  care  for  his  own  safety  as 
an  ordinarily  prudent  person  would  exercise  under  like  circum- 
stances.   Christiansen  v.  Railway  Co.,  34$. 

Same:  Negligence.  Where  a  shipper  required  by  his  contract  to 
care  for  his  stock  while  in  transit,  when  starting  to  pass  along 
the  side  of  the  train  while  standing  at  a  station  to  inspect  the 
same,  looked  and  saw  no  approaching  engine  on  a  passing  track, 
it  can  not  be  said  as  a  matter  of  law  that  he  was  negligent 
in  not  looking  again  while  walking  about  two  car  lengths, 
especially  as  there  was  evidence  that  the  engine  which  struck 
him  was  running  twenty-five  or  thirty  m^'es  an  hour  without 
giving  the  proper  danger  signals.    Idem. 

Same:  Contributory  negligence.  The  question  of  contributory 
negligence  when  one  is  properly  upon  or  dangerously  near  a  rail- 
road track  is  determined  largely  by  the  circumstances  of  each 
case,  and  where  plaintiff  was  rightfully  walking  near  a  passing 
track  while  his  train  was  standing  at  a  station,  that  he  might 
better  locate  the  cars  containing  his  stock  and  ascertain  their 
condition,  he  was  not  conclusively  negligent  in  so  doing  instead 
of  keeping  near  the  standing  train  in  a  less  dangerous  position. 
Idem. 

Same:  Discovery  of  plaintiflTs  peril:  Evidence.  Where  one 
upon  or  dangerously  near  a  railway  track  was  in  plain  view  of 
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trainmen  operating  an  approaching  engine,  and  they  were  in  posi- 
tion to  sec  anything  that  might  be  in  front  of  them,  the  fact  that 
there  was  no  direct  evidence  that  the  trainmen  actually  saw 
plaintiff  in  time  to  have  given  him  warning  and  thus  avoided 
the  accident  was  not  conclusive  that  they  did  not  see  his  peril, 
but  that  question  was  properly  submitted  to  the  jury.    Idem, 

Same:  Duty  of  trainmen.  Railway  employees  are  bound  to  know 
that  a  shipper  accompanying  his  stock  and  required  to  care  for 
it  while  in  transit  is  liable  to  be  on  or  near  a  passing  track 

.  while  the  train  is  standing  at  a  station,  and  to  keep  a  lookout 
for  him  while  switching.    Idem, 

RAPE.    See  Criminal  Law. 

REAL  PROPERTY.     See  Party  Walls. 

Adverse  possession  by  mortgagor:  Evidence.  While  in  general 
the  possession  of  a  mortgagor  after  foreclosure  is  that  of  a 
quasi  tenant  of  the  purchaser,  still  if  the  mortgagor  openly  and 
notoriously  claims  title  in  himself  for  the  statutory  period  he 
may  thus  acquire  title  by  adverse  possession.  Evidence  held  to 
show  title  by  adverse  possession.    Bosley  v.  Stewart,  loi. 

Color  of  title.    A  devise  of  land  is  sufficient  color  of  title  to 
support  a  claim  of  adverse  possession,  when  followed  by  pos- 
session and  assertion  of  title  thereunder   for  the  statutory  pe-^ 
riod.    Daniels  v.  Dingman,  386. 

Condemnation  of  land  for  school  purposes:  Taxation  of  costs: 
Attorneys'  fees.  Code,  section  2815,  relating  to  the  condemna- 
tion of  land  for  school  purposes,  is  a  proceeding  quite  complete 
in  itself  and  does  not  expressly  provide  for  the  taxation  of  at- 
torneys* fees  as  a  part  of  the  costs,  nor  does  it  by  reference 
adopt  any  other  provision  of  the  statutes  authorizing  the  same, 
so  that  as  attorneys'  fees  are  not  taxable  against  the  adverse 
party  except  when  authorized  by  law  they  can  not  be  recovered 
in  a  proceeding  under  this  statute.  Jones  v.  School  Board, 
179. 

Contract  to  convey  land  by  warranty  deed:  Death  of  grantor: 
Subsequent  compliance.  The  plaintifT  in  this  action  for  spe- 
cific performance  tendered  the  purchaser  a  warranty  deed,  and 
upon  its  refusal  left  the  same  with  the  clerk  of  courts  or  reporter 
pending  the  trial  for  the  benefit  of  the  purchaser,  and  after  the 
same  was  made  a  part  of  the  record  in  the  action  it  was  lost 
or  destroyed  without  fault  of  plaintiff.     During  an  appeal  the 
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owner  of  the  land  died  and  the  plaintiff  tendered  in  lieu  of 
the  warranty  a  quitclaim  deed  from  the  sole  heir  of  the  former 
grantor,  a  special  warranty  from  himself  and  wife  and  an 
order  of  court  for  a  deed  from  the  original  grantors  adminis- 
trator. Held,  that  this  amounted  to  a  compliance  with  the  con- 
tract to  convey  by  warranty  deed,  since  it  was  defendant's  fault 
that  he  refused  the  original  warranty  deed.  Prichard  v.  Mul- 
haU,  I. 

Rents  and  profits:  Recovery.  A  purchaser  of  land  is  entitled 
to  the  rents  and  profits  from  the  date  of  his  right  to  the  pos- 
session, but  he  can  recover  neither  rents  nor  taxes  from  one  who 
never  had  the  possession  and  use  of  the  premises.    Idem, 

Unpaid  purchase  price:  Interest.  A  purchaser  of  land  can  not 
complain  of  a  decree  awarding  interest  upon  the  unpaid  purchase 
price,  on  the  ground  that  he  had  not  had  possession  of  the 
premises,  when  he  was  tendered  the  possession,  but  refused  it. 
Idem. 

Vendor  and  vendee:  Bona  fide  purchaser:  Abandonment:  Es- 
toppeL  The  evidence  in  a  contest  over  the  title  to  a  tract  of 
land  by  contending  purchasers  is  reviewed  and  held  to  sustain 
the  theory  that  the  first  purchaser  had  abandoned  his  contract, 
either  because  he  thought  there  wjis  no  profit  in  his  contract,  or 
because  he  believed  l^e  could  procure  an  independent  title  at  less 
cost,  and  that  by  his  acts  and  representations  he  was  estopped 
from  asserting  title  as  against  the  second  purchaser.  Herrick  & 
Stevens  v.  Sargent  &  Lahr,  590.  * 

RENTS.    See  Real  Property. 

REPLEVIN.    Sec  Chattel  Mortgages. 

RESCISSION.    See  Equity— Sales. 

ROBBERY.    See  Criminal  Law. 

RULE  IN  SHELLEY'S  CASE.    See  Estates  op  Decedents. 

SALES.    See  Contracts. 

Acceptance:  Evidence.  Under  a  contract  for  the  sale  of  a  print- 
ing press,  part  payment  to  be  made  within  a  specified  time  after 
the  press  was  put  in  running  order  and  notes  for  the  remainder 
were  then  to  be  executed,  the  fact  that  the  cash  payment  was 
made  before  the  stipulated  time  and  that  the  notes  were  dated 
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shortly  after,  was  not  conclusive  of  the  buyer's  intention  to  ac- 
cept flie  press  as  a  compliance  with  the  contract,  the  other  un- 
contradicted evidence  being  to  the  effect  that  acceptance  was  for 
some  time  thereafter  declined,  but  finally  the  notes  were  actually 
executed.    Amundson  v.  Printing  Co.,  464. 

Conditional  sale:  Transfer  of  title.  Where  property  is  .  sold 
under  an  agreement  that  title  shall  not  pass  until  a  mortgage  upon 
the  property  is  given  to  secure  the  purchase  price,  acceptance 
by  the  buyer  will  not  of  itself  operate  to  pass  the  title;  and  de- 
lay in  executing  the  mortgage  because  of  a  requirement  that  the 
seller  repair  the  property,  adjustment  of  freight  charges,  or,  ab- 
sence of  the  buyer  will  not  constitute  a  waiver  of  the  condition 
precedent  to  the  passing  of  title.    Idem, 

Same:  Estoppel:  Performance  by  assignee.  Where  property 
was  sold  under  a  contract  reserving  title  until  the  execution  of  a 
mortgage  by  the  buyer  to  secure  the  purchase  price,  by  accept- 
ing the  mortgage  from  an  assignee  of  the  buyer  in  possession  of 
the  property  and  in  performance  of  the  contract,  the  seller  is 
not  estopped  to  deny  title  in  the  original  buyer  as  against  a 
landlord's  lien  for  rent;  as  the  passing  of  the  title  and  the 
execution  of  the  mortgage  were  parts  of  the  same  transaction. 
Idem, 

Conditional  sales:  Execution:  Subsequent  purchasers:  No- 
tice. A  contract  of  conditional  sale,  executed  only  by  the  seller, 
is  valid  as  between  the  parties  and  subsequent  purchasers  with 
actual  notice;  and  if  acknowledged  and  recorded  as  such  its  va- 
lidity can  not  be  successfully  assailed  by  a  subsequent  purchaser 
or  incumbrancer,  except  upon  pleading  and  proof  that  he  became 
such  without  notice.    Zacharia  v.  Cohen  Co.,  682. 

Same:  Evidence.  A  subsequent  incumbrancer  of  property  is 
charged  with  notice  of  the  rights  of  existing  creditors  when 
informed  of  facts  sufficient  to  put  him  on  inquiry  with  respect 
thereto.  In  the  instant  case  plaintiff  is  held  to  have  taken 
his  mortgage  charged  with  notice  of  defendants  rights  under 
his  conditional  bill  of   sale  of  the  property.    Idem. 

Performance  of  contract:  Inspection  of  goods.  Where  the 
only  question  to  be  determined  by  the  jury  was  whether  lumber 
complied  with  the  specifications  of  the  contract,  the  manner  and 
by  whom  it  was  inspected  was  immaterial.  Bushnell  v.  King 
Bridge  Co.,  405. 

Same:  Breach  of  contract:  Damages.  The  damage  for  breach 
of  a  contract  to  furnish  lumber  as  agreed  is  the  difference  be- 
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twecn  the  contract  price  and  the  market  price  at  the  place  of  de- 
livery, unless  by  the  terms  of  the  contract  it  appears  that  some 
other  damage  likely  to  result  to  the  buyer  for  failure  of  the  seller 
to  comply  therewith  was  contemplated;  so  that  a  purchaser,  in 
the  absence  of  any  indication  in  the  contract  that  the  lumber  was 
to  be  used  in  the  construction  of  a  bridge  under  another  con- 
tract, can  not  recover  damages  for  failure  to  completje  the  bridge 
in  time,  or  for  extra  expense  incurred  in  protecting  it  during 
a  delay  in  its  completion  by  reason  of  a  failure  to  furnish  the 
lumber  as  agreed.    Idem, 

Warranty:  Evidence.  The  evidence  in  an  action  to  rescind  a 
sale  and  recover  back  the  purchase  price  of  a  furnace  is  held 
to  sustain  a  finding  that  the  seller  vrarranted  the  furnace  to  sat- 
isfactorily heat  the  purchasers  house  in  coldest  weather.  Schlich- 
ting  V.  Rowell,  731. 

Same:  Requisites  of  a  warranty:  Instruction.  To  establish  a 
warranty  in  the  sale  of  an  article  it  is  not  necessary  that  the 
term  "warranty"  or  "guaranty"  be  used;  but  if  neither  is  used 
it  must  appear  that  the  seller  made  some  distinct  assertion  as 
to  quality  amounting  to  more  than  a  mere  expression  of  opinion, 
that  he  intended  it  to  be  relied  upon  by  the  purchaser  as  an 
assurance  that  the  article  was  what  he  represented  it  to  be, 
9Jid  that  the  purchaser  so  understood  and  relied  thereon;  and 
the  intent  of  the  seller  in  such  circumstances  is  to  be  gathered 
from  his  words  and  acts,  and  all  the  facts  surrounding  the 
transaction.    Idem, 

Same:  Warranty:  Submission  of  issue.  Where  a  purchaser  in 
seeking  to  recover  back  the  price  of  a  furnace,  pleaded  and 
proved  an  express  oral  guaranty  that  the  same  would  satisfac- 
torily heat  his  house  in  the  coldest  weather,  and  alleged  a  breach 
of  the  guaranty,  the  question  of  an  express  guaranty  should  have 
been  submitted  to  the  jury,  and  not  the  question  of  whether 
defendants  represented  that  the  furnace  would  -heat  the  house. 
Idem, 


SEDUCTION. 

Previous  chaste  character.  An  unmarried  woman  may  recover 
damages  for  seduction  although  not  of  previous  chaste  charac- 
ter: and  where  she  does  not  put  her  previous  character  in  issue 
refusal  to  instruct  that  a  verdict  should  be  returned  for  defend- 
ant upon  a  finding  that  she  is  not  a  woman  of  chaste  character 
is  proper.    Olson  v.  Rice,  630. 
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Same:  Corroboration:  Instruction.  The  statutory  rule  requir- 
ing corroborating  evidence  in  cases  of  seduction  applies  only  to 
a  criminal  prosecution  and  not  to  a  civil  action  for  damages; 
and  error  of  the  court  in  failing  to  state  the  rule  as  strictly  as 
might  be.  required  in  a  criminal  prosecution,  is  not  a  matter 
of  which  the  defendant  in  a  civil  action  for  damages  can  com- 
plain.   Idem. 

Same:  Damages:  Loss  of  character.  In  a  seduction  action  for 
damages  where  the  plaintiff's  previous  chaste  character  is  not 
put  in  issue  by  the  pleadings,  nor  submitted  to  the  jury,  although 
evidence  on  that  issue  is  received  without  objection,  an  instruc- 
tion permitting  the  jury  to  consider  loss  of  character  in  deter- 
mining   plaintiff's    damages    is    erroneous.    Idem, 

Evidence:  Impeachment  of  witness.  Although  the  testimony 
of  a  witness  who  has  been  impeached  may  be  corroborated  by 
other  unimpeached  witnesses,  still  the  testimony  of  the  impeached 
witness  is  not  as  a  matter  of  law  to  be  taken  as  true.    Idem. 

SET-OFF.    See    Negotiable   Instruments. 

SHERIFFS.    See  Officers. 

SLANDER  AND  LIBEL. 

Libel:  Privileged  publication:  Malice.  In  an  action  for  libel 
actual  malice  must  be  shown  in  connection  with  a  publication 
which  is  conditionally  privileged,  but  such  malice  may  be  proven 
by  the  publication  itself,  when  considered  with  the  facts  and 
circumstances  promoting  and  surrounding  the  publication.  Thomp- 
son V.  Rake,  232. 

Same.  The  fact  that  one  has  no  probable  cause  for  believing  the 
truth  of  a  publication  tends  to  show  actual  malice  and  will  war- 
rant that  conclusion.    Idem. 

Same:  Instruction.  Where  it  is  not  claimed  that  a  publication  is 
absolutely  privileged  but  it  is  conceded  to  be  so  conditionally, 
and  the  jury  is  required  to  find  actual  malice,  the  truth  of  the 
charge  not  being  pleaded,  an  instruction  that  the  publication  is 
a  libel  unless  privileged  is  proper.    Idem. 

Same:     Exemplary  damages.    Where  there  is  evidence  tending  to 
show  actual   damage   and   malice   an   instruction   authorizing  the 
finding   of    exemplary    damages    providing    actual    damages    are 
found  is  proper.    Idem. 
Vol.  140  Ia.~52 
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Malice:  Evidence.  The  unwarranted  statement  in  an  application 
for  the  appointment  of  a  guardian,  that  the  person  for  whom  the 
appointment  is  sought  is  an  habitual  drunkard,  is  sufficient  evi- 
dence of  malice  in  publishing  the  statement  to  take  the  case 
to  the   jury.    Idem, 

SPECIAL  ASSESSMENTS.    See  Drainage. 
SPECIFIC  PERFORMANCE.    See  Equity. 

STATUTES.    See  Drainage— Intoxicating  Liquors. 

Constitutional  law:  Drawing  of  juries.  Ordinarily  a  general 
statute  relating  solely,  to  a  matter  of  procedure  is  not  unconsti- 
tutional, as  applied  to  the  prosecution  of  a  crime  already  com- 
mitted, unless  it  renders  it  more  difficult  for  an  accused  to 
defend  himself;  and  the  Act  of  the  32d  General  Assembly,  re- 
lating to  the  drawing  of  jurors  from  a  list  furnished  by  the 
board  of  supervisors,  whenever  a  lawfully  constituted  jury  could 
not  be  made  up  from  the  list  returned  by  the  election  officers  was 
general,  having  relation  to  future  as  well  as  existing  irregulari- 
ties, and  purely  a  statute  of  procedure;  so  that  defendant  charged 
with  a  crime  already  committed,  having  no  vested  right  to  an 
investigation  by  any  particular  grand  jury  and  therefore  not 
deprived  by  the  law  of  any  right  he  otherwise  would  have, 
can  not  object  to  the  same  as  an  ex  post  facto  law.  State  v. 
Pell,  655. 

Constitutional  law:  Selection  of  grand  jurors.  The  statute  pro- 
viding that  not  more  than  one  person  shall  be  drawn  as  a  grand 
juror  from  any  civil  township  is  not  unconstitutional,  because 
ignoring  township  representation  in  proportion  to  population;  it  is 
sufficient  if  the  jury  is  selected  according  to  the  law  from  the 
body  of  the  county.    Idem. 

Constitutional  law.  Courts  will  not  declare  a  statute  void  merely 
because  in  their  judgment  it  violates  the  spirit  of  the  constitu- 
tion, but  there  must  be  a  violation  of  a  specific  provision  ex- 
pressed or  clearly  implied  from  what  is  expressed.  Campbell  v. 
Jackman  Bros.,  475. 

Legislative  usurpation  of  judicial  power.  After  commencement 
of  an  action  the  question  of  jurisdiction  is  purely  judicial,  and  a 
legislative  act  which  attempts  to  deprive  the  court  of  jurisdiction 
of  the  action  is  unconstitutional.    Mc Surely  v.  McGrew,  163. 

Curative    acts.    A   curative   act   of    the   legislature   is    necessarily 
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retroactive  in  character  and  undertakes  to  cure  errors  or  irregu- 
larities in  legal  or  administrative  proceedings,  and  to  vitalize 
contracts  otherwise  uneffective  because  of  a  failure  to  comply 
with  some  technical  requirement,  but  not  involving  jurisdictional 
matter  or  substantive  contract  rights;  and  may  be  enacted  when 
the  error  to  be  cured  consists  in  the  doing  of  some  act,  or  the 
doing  of  it  in  such  manner  as  the  legislature  might  have  made 
immaterial   or  have   authorized   by  a   prior  law.    Idem, 

Same:    Special    legislation:    Delegation    of    legislative    power. 

The  legislature  has  power  to  release  a  particular  county  treasurer 
from  liability  on  his  official  bond  for  the  loss  of  public  funds, 
on  the  ground  that  he  is  a  public  officer,  and  the  act  will  not 
be  unconstitutional  as  special  legislation;  and  having  such  power 
it  may  delegate  it  to  the  supervisors  of  the  county,  or,  by  a 
curative  act  may  ratify  such  action  of  the  supervisors  previously 
taken.    Idem, 

Same:  Special  immunity.  A  curative  act  of  the  legislature  rati- 
fying the  action  of  a  board  of  supervisors  in  releasing  a  county 
treasurer  from  liability  for  the  loss  of  public  funds,  through  no 
fault  of  his,  is  not  objectionable,  either  as  conferring  upon  him 
a  special  benefit,  or,  as  appropriating  a  sum  of  money  to  private 
use.    Idem, 

Same:  County  treasurer:  Loss  of  funds:  Release  from  lia- 
bility. Where  public  funds  deposited  in  a  bank  were  lost 
through  no  violation  of  law  or  fault  of  the  county  treasurer, 
and  the  supervisors  of  the  county  as  a  matter  of  justice  decided 
that  the  county  rather  than  the  treasurer  should  stand  the  loss, 
a  curative  act  ratifying  the  action  of  the  board  in  releasing  his 
official  bond  from  liability  therefor  is  valid,  and  is  not  a  repeal  of 
Code,  section  1457,  providing  that  certain  conduct  with  reference 
to  the  deposit  of  money  shall  not  release  a  treasurer  from  lia- 
bility.   Idem, 

Construction:  Exceptions.  An  express  exception  in  a  general 
statute  has  the  effect  to  exclude  from  the  operation  of  the 
statute  matters  which  would  otherwise  be  included,  and  courts 
are  required  to  give  it  effect  though  it  may  render  the  principal 
clause  meaningless.    Campbell  v.  Jackman  Bros.,  475. 

Criminal  law:  Statutes:  Construction.  In  the  construction  of 
criminal  statutes  nothing  can  be  added  by  intendment,  but  they 
are  to  be  strictly  construed;  and  in  cases  of  doubt  the  construc- 
tion most  f avorable-  to  one  charged  with  crime  will  be  adopted. 
Rohlf  V.   Kasemeier,   182. 


820  mDEX. 

Statutes  Continued  to  Tazatiom 

Same.  All  the  language  of  a  statute  must  be  considered  in  its 
construction  and  such  an  interpretation  placed  upon  any  word 
thereof  as  was  within  the  evident  intent  of  the  legislature. 
Idem, 

STATUTE  OF  FRAUDS.     See  Drainage, 

Oral  agreement  to  pay  debt  of  another.  Oral  evidence  of  a 
promise  to  pay  the  debt  of  another  is  inadmissible  under  the 
statute,  and  the  mere  fact  that  the  promisee  relied  upon  the 
unenforceable  contract  will  not  operate  to  make  it  enforceable, 
Regan  v.  Kirk,  302. 

SURETYSHIP.     See  Attachment. 

TAXATION. 

Inheritance  tax.  An  estate  in  lands  can  not  be  taxed  as  a  col- 
lateral inheritance  where  the  title  passed  to  the  grantees  who 
were  not  in  fact  heirs,  under  a  deed  followed  by  immediate 
and  continuous  possession  and  control,  and  in  consideration  of 
the  life  support  of  the  grantors,  where  there  was  a  full  compli- 
ance with  the  contract  for  support  and  no  evidence  of  any  in- 
tention to  defeat  the  inheritance  tax.    Lamb  v.   Morrow,   89. 

Inheritance  tax:  Conveyance  to  collateral  heirs:  Life  estate: 
Waiver:  Parol  Evidence.  A  conveyance  to  collateral  heirs 
which  is  not  to  become  effective  in  possession  or  enjoyment  dur- 
ing the  life  of  the  grantor,  but  reserves  a  life  estate  or  beneficial 
use  therein  is  subject  to  an  inheritance  tax;  but  even  though  con- 
taining such  a  provision  it  may  be  waived  by  the  gn^ntor,  and 
as  no  one  but  the  parties  to  a  transaction  can  rely  on  the  stat- 
ute of  frauds  it  is  competent  for  the  grantee,  as  against  the 
State  seeking  to  impose  the  tax,  to  show  a  modification  of  the 
contract  and  waiver  of  the  reservation  by  parol,  when  supported 
by  a  consideration;  and  generally  the  modification  of  a  written 
contract,  while  still  executory,  or  full  execution  of  the  contract, 
is  sufficient  consideration  to  support  the  oral  agreement    Idem. 

Inheritance  tax:  Burial  expense:  Reasonable  stun.  The  ques- 
tion of  whether  a  sum  set  aside  by  a  testator  in  his  will  for  the 
construction  of  a  tomb  for  his  remains  is  reasonable,  is  one  of 
mixed  law  and  fact  governed  by  all  the  circumstances,  and  will 
not  be  determined  on  demurrer  purely  as  a  matter  of  law;  but 
the  fact  that  the  testator  designated  a  certain  amount  for  that 
purpose  raises  a  presumption  of  its  reasonableness,  in  the  absence 
of  the  superior  claims  of  creditors  or  of  those  having  legal 
demand  upon  his  bounty.    Morrow  v.  Durant,  437. 
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Same:  Exemptions:  Debts:  Statutes.  Neither  section  1467, 
Code,  Supp.  1907,  relating  to  a  collateral  inheritance  tax  on  es- 
tates exceeding  $1,000,  exclusive  of  debts,  nor  section  1467 — a, 
providing  that  the  term  debts  shall  include  a  reasonable  sum 
for  funeral  expenses,  have  any  application-  in  determining  whether 
a  sum  reserved  for  burial  expenses  is  subject  to  the  inheritance 
tax,  where  the  estate  exceeds  the  sum  of  $1,000  after  deducting  all 
debts,  including  the  sum  reserved.    Idem, 

Same:  Reservation:  Exemption.  A  sum  reserved  by  the  terms 
of  a  will  for  the  burial  expense  of  testator  does  not  pass  to 
any  collateral  heir,  and  therefore  is  not  taxable  under  the  inherit- 
ance tax  law.    Idem. 

Same.  In  the  absence  of  the  collusion  or  fraud  of  legatees  the 
State  can  not  object,  in  a  proceeding  to  assess  a  collateral  in- 
heritance tax,  that  the  amount  reserved  by  the  testator  for  his 
burial  expenses  is  unreasonable,  except  as  the  same  may  bear 
upon  the  question  of  a  classification  of  the  estate  and  a  deter- 
mination of  whether  it  is  exempt  from  the  tax.    Idem, 

Levy:  Estimates:  Injunction.  It  is  the  duty  of  the  board  of 
supervisors  to  levy  such  a  rate  of  taxation  for  a  school  district 
as  will  raise  approximately  the  various  funds  certified  to  it  by 
the  board  of  education ;  and  where  they  have  in  good  faith  made 
the  levy  with  that  end  in  view  a  collection  of  the  tax  will  not 
be  enjoined  because  the  levy  may  produce  an  amount  somewhat 
in  excess  of  that  certified,  it  being  impossible  to  definitely  deter- 
mine the  exact  amount  which  will  be  realized  therefrom.  Gili- 
man  v.  Talley,  718. 

Same:  Collection  of  taxes:  Injunction:  Denial  of  writ.  The 
only  purpose  of  a  temporary  injunction  is  to  maintain  the  status 
quo  until  a  trial  upon  the  merits  can  be  had,  and  where  the  plain- 
tiff has  not  been  diligent  in  prosecution  an  appeal  from  an  order 
denying  a  temporary  writ,  and  in  securing  a  trial  upon  the  merits, 
until  by  such  delay  its  issuance  would  be  of  no  purpose,  reversal 
of  the  ruling  denying  the  writ  will  not  be  ordered:  as  where  a 
temporary  injunction  was  sought  to  restrain  the  collection  of  taxes 
and  through  unnecessary  delay  an  appeal  from  an  order  denying 
the  same  was  not  submitted,  until  after  the  time  when  the  taxes 
would  ordinarily  be  collected  and  distributed,  it  would  have  no 
further  function  to  perform  and  the  order  denying  it  will  not  be 
reversed.    Idem. 

Public  lands.  The  location  of  land  under  a  military  warrant  segre- 
gates it  from  the  public  domain,  and  although  the  patent  may  be 
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withheld  pending  an  investigation  of  the  rights  of  parties  arising 
from  conflicting  claims  thereto,  the  legal  title  so  held  by  the 
government  is  in  the  nature  of  a  trust,  and  the  land  is  subject  to 
taxation  from  the  date  of  its  location  under  the  warrant,  and 
record  of  the  entry.    Herrick  &  Stevens  v.  Sargent  &  Lahr,  590. 

Same:  Sale  for  taxes.  Exemption  from  taxation  under  the  fed- 
eral statute  of  lands  located  by  a  military  warrant  is  a  personal 
privilege  to  the  soldier  himself,  and  does  not  obtain  in  favor 
of  his  assignee;  so  that  lands  located  by  the  assignee  of  a  war- 
rant are  taxable  from  the  date  of  location,  and  a  sale  for  taxes 
levied   prior   to  issuance  of   patent   will   pass   good   title.    Idem. 

Same:  Subsequent  issuance  of  patent.  Where  the  title  under  a 
military  warrant  was  eliminated  by  a  tax  deed  to  the  land,  a 
subsequent  issuance  of  a  patent  to  the  holder  of  the  warrant  did 
not  affect  the  title  under  the  tax  deed.    Idem. 

Same.  The  issuance  of  a  patent  to  land  located  tmder  a  military 
warrant  relates  back  to  the  date  of  location  and  removes  all 
doubt  as  to  the  taxable  character  of  the  land  after  that  date. 
Idem. 

Recovery  of  taxes  voluntarily  paid:  Estoppel.  Taxes  illegally 
or  erroneously  paid,  although  voluntarily  and  without  protest, 
may  be  recovered  by  the  tax  payer  in  virtue  of  Code  section 
1417;  but  one  who  voluntarily  submits  his  property  to  the  juris- 
diction of  a  tax  officer,  asking  that  it  be  assessed  by  him,  is 
estopped  thereafter  from  denying  that  it  was  not  assessable  or 
that  the  authorities  had  jurisdiction,  especially  where  action  has 
been  taken  by  the  assessment  district  on  the  strength  thereof. 
Slimmer  v.  Chickasaw  County,  448. 

Redemption  notice:  Error  in  names.  The  abbreviation  "Jr."  is 
no  part  of  a  name,  and  omission  to  affix  the  same,  in  a  notice 
of  expiration  of  the  period  of  redemption  from  tax  sale,  to  the 
name  of  the  person  to  whom  the  land  was  taxed  is  not  a  material 
variance.     Peterson  v.  Wallace,  22. 

Same:  Proof  of  service.  An  affidavit  of  service  of  notice  of  the 
expiration  of  the  period  for  redeeming  from  a  tax  sale,  which 
fails  to  state  at  whose  direction  the  same  was  given  is  not  in 
compliance  with  the  statute,  and  the  court  will  indulge  no  pFe- 
sumption   with   regard   thereto.    Idem. 

TRUSTS. 
Spendthrift    trust:    Rights    of    creditors.    Where    a    spendthrift 
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trust  has  been  created  a  creditor  can  not  deprive  the  beneficiary 
of  the  support  thus  provided  for  him,  at  least  so  long  as  it  is  in 
accord  with  his  station  in  life;  nor  can  the  beneficiary  and  trus- 
tee by  mutual  agreement  defeat  the  purpose  of  the  donor.  Bank 
V.   Crist,  308. 

UNDUE  INFLUENCE.    See  Wills. 

VENDOR  AND  VENDEE.    See  Real  Property. 

VENUE. 

Evidence.  Venue  is  a  question  of  fact  to  be  gathered  from  the 
proven  circumstances.  Evidence  held  to  support  a  finding  that 
the  prosecution  was  in  the  proper  county.    State  v.  Fishel,  460. 

WAIVER.    See  Equity— Insurance—Mines  and  Mining. 

WILLS.     See  also  Estates  op  Decedents. 

Life  estate:  Power  of  disposal.  A  devise  for  life  of  the  residue 
of  testatrix's  estate  with  power  of  sale  as  needed  for  support, 
and  after  the  death  of  the  life  tenant  the  residue  to  revert 
to  the  children  of  testatrix  creates  a  life  estate,  and  not  an 
absolute  fee  in  the  first  beneficiary,  with  a  limited  power  of  sale 
for  a  specific  purpose.    Hamilton  v.  Hamilton,  282. 

Same:  Alienation  by  life  tenant.  One  who  takes  a  life  estate 
with  power  of  disposal  for  needed  support  only,  is  not  vested  with 
power  to  determine  the  propriety  of  a  sale  or  mortgage  of  the 
property  to  discharge  or  satisfy  an  existing  incumbrance,  or  to 
make  improvements  or  repairs,  since  the  power  of  alienation  is 
limited,  and  it  is  the  duty  of  a  life  tenant  to  make  ordinary 
repairs.    Idem. 

Competency  of  attorney  as  a  witness.  An  attorney  for  the  pro- 
ponents of  a  will  is  competent  to  testify  in  their  behalf  in 
regard  to  the  drawing  of  a  prior  will  for  testator,  and  to  the 
circumstances  connected  with  its  execution;  his  relationship  to  the 
proponents  being  material  only  as  affecting  the  weight  to  be 
given  his  testimony.    Ross  v.   Ross,   51. 

Burden  of  proof:    Physical  infirmity  of  testator:    Instructions. 

The  only  burden  resting  upon  the  proponents  of  a  will  in  the 
first  instance  is  to  show  its  due  execution  and  attestation ;  and 
while  it  is  proper  for  contestants  to  show  testator's  defective 
eyesight   or  any  other  mental   or  physical   impairment   for  the 
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purpose  of  establishing  incapacity,  fraud  or  undue  influence, 
and  thai  testator  did  not  understand  the  contents  of  the  instru- 
ment he  was  signing,  still  these  things  are  not  important  in 
making  a  prima  facie  case  for  proponents,  nor  do  they  change 
the  rule  as  to  the  burden  of  proof  in  that  particular.    Idem, 

Discrimination  among  heirs:  Unsoundness  of  mind:  Instruc- 
tion. If  a  testator  of  sound  mind  had  formed  a  dislike  and 
ill-will  toward  some  of  his  children  and  for  that  reason  dis- 
criminated against  them  in  his  will,  the  fact  that  he  was  mis- 
taken in  his  judgment  and  arrived  at  a  wrong  conclusion  would 
not  invaUdate  the  will,  but  the  same  should  be  considered  on 
an  issue  involving  his  unsoundness  of  mind.    Idem, 

Mental    incapacity:    Undue    influence:    Evidence:    Instruction. 

An  instruction  that  neither  the  testator's  age  nor  the  character  or 
extent  of  his  property  are  evidence  of  mental  infirmity  or  undue 
influence  was  proper,  especially  when  considered  with  another 
instruction  that  unless  the  will  was  fairly  made,  emanated  from 
a  free  will  and  accorded  with  testator's  intentions  previously  de- 
clared it  ought  not  to  be  upheld.    Idem. 

WUl  contest:  Undue  influence:  Unsoundness  of  mind:  Evi- 
dence. On  the  question  of  undue  influence  and  unsoundness  of 
testator's  mind  the  evidence  is  reviewed  and  found  to  be  in  con- 
flict, but  amply  sufficient  to  support  a  verdict  for  proponents, 
and  is  not  disturbed  especially  as  the  trial  court  added  a  like 
conclusion  by  overruling  a  motion  for  new  trial.    Idem. 

Provisions  for  support:    Liens:    Trusts:  Creditors'  Rights.     A 

devise  of  property  subject  to  an  obligation  to  support  and  care 
for  another  during  his  life,  which  charge  is  made  a  lien  on  the 
property  devised,  does  not  create  a  trust,  but  imposes  a  mere 
duty  on  the  devisees,  which  becomes  obligatory  upon  acceptance 
of  the  provisions  of  the  will;  buf4he  charge  for  care  and  sup- 
port having  been  made  a  lien  on  the  devised  property,  a  cred- 
itor of  the  beneficiary  may  proceed  in  equity  to  subject  what- 
ever amount  should  be  paid  by  tiie  devisees  individually  ta  the 
support  of  the  beneficiary,  to  the  satisfaction  of  a  judgment 
against  him.    Bank  v.  Crist,  308.' 

Provision  for  surviving  spouse:  Rights  of  creditors.  A  sur- 
viving spouse  may  surrender  the  right  to  the  statutory  estate  in 
property  of  the  other,  accepting  in  lieu  thereof  other  provisions 
of  a  will  for  support,  and  creditors  of  the  beneficiary  cannot 
complain  or  reach  the  interest  thus  acquired,  unless  it  is  of  a 
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nature  which  may  be  subjected  to  the  satisfaction  of  their  claims. 
Idem. 

Same.  A  devise  of  property  to  children  subject  to  a  charge  against 
the  same  to  provide  all  the  necessaries  and  care  for  the  surviv- 
ing spouse  during  life,  amounts  to  a  provision  merely  in  the 
nature  of  security  for  performance  of  the  obligation,  and  creates 
no  interest  in  favor  of  the  beneficiary  that  his  creditors  may 
reach  in  satisfaction  of  their  claims;  especially  as  long  as  the 
duty  to  provide  and  support  is  performed  to  the  satisfaction  of 
the  interested  parties.     Idem, 

WORDS  AND  PHRASES. 

Value:  Market  value.  The  term  value  as  applied  to  property 
and  as  commonly  understood  is  the  equivalent  of  market  value, 
and  is  used  interchangeably  with  the  expressions  actual  value 
and  salable  value;  and  the  expressions  "present  value"  of  land, 
and  "it  is  worth"  a  certain  sum  may  be  understood  as  referring 
to  the  market  value  and  will  support  a  finding  to  that  effect. 
Hetland   v.   Bilstad   411. 

Same:  Cash  market  value.  In  the  absence  of  qualification  a  sale 
on  the  market  is  presumed  to  be  for  cash,  and  therefore  the 
expressions  "market- value"  and  "cash  market  value"  are  equiv- 
alent in  meaning.    Idem, 


AUTHORITIES  CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


Abbott,  Municipal  Qjrporations,  Sees.  22,  84,  88 170 

3  Am.  &  Eng.  Ency.  of  Law,  1089    (note.)    46 

7  Am.  &  Eng.  Ency.  of  Law,  (2d  Ed.)  947,  948     559 

16  Am.  &  Eng.  Ency.  of  Law,  703     618 

18  Am.  &  Eng.  Ency.  of  Law.  (2d  Ed.)  318,  328    487 

18  Am.  &  Eng.  Ency.  of  Law,  (2d  Ed.)  556    1 19 

20  Am.  &  Eng.  Ency.  of  Law,  (2d  Ed.)  97   213 

30  Am.  &  Eng.  Ency.  of  Law,  740     285 

B 

Bacon,  Benefit  Societies,  Sec.  325 47 

I  Beach,  Modern  Contracts,  Sec.  805 700 

Biglow,  Estoppel,  Sec.  446 750 

Bishop,  Criminal  Law,  Sees.  505,  1113 487 

I  Bishop,  New   Criminal  Law,   no,   in 270 

I  Bishop,   New  Criminal  Procedure,  53 270 

Black,  Intoxicating  Liquors,  Sec.   1 14 487 

I  Blashfield,   Instructions,   Sees.   182,   183 144 

C 

I  Cyc.  1054    105 

10  Cyc.  262,   1068,   1078 750 

10  Cyc.  1088    203 

n  Cyc  497,  498    559 

14  Cyc.  171     292 

16  Cyc.  629     284 

17  Cyc.  709,    710 713 

20  Cyc.  306    96 

22  Cyc.  902    : • 484 

23  Cyc.  161,  172 487 

29  Cyc.  n85,   n87    434 

50  Century  Digest,  Sees.  629,  730 114 

Qark  &  Marshall,  Corporations,  1449 ,,., 749 

826 


AUTHORITIES   OITEP.  827 

Cook,  Corporations,   (3d.)    Sees.  669,  670 231 

I  Cook,  Corporations,  (5th  Ed.)  Sec.  11 749 

Cooley,  Constitutional  Limitations,  Ch.  7 490 

Cooley,  Torts,  (3d  Ed.)  Vol.  2,  922 417 

6  Current  Law,  661,  (note) 119 

8  Current  Law,    looi    (notes) 119 

9  Current  Law,  43    105 

9  Current  Law,  773    749 

D 

I  Dillon,  Municipal  Corporations,  296 174 

E 

Elliott,  Private  Corporations,  Sec.  6a. 750 

F 

Freeman,  Judgments,   Sec.   178 109 

Freund's  Police  Power,  Sec.  443 281 

G 

I  Greenleaf,  Evidence,  (i6th  Ed.)  Sees.  432,  432b 664 

H 

1  High,  Injunctions,   (4th  Ed.)   Sec.  20 484 

2  High,  Injunctions,  Sec.  1137 750 

J 

I  Jones,  Real  Property,  Sec.  877,  (note)    280 

K 

Kerr,  Fraud  &  Mistake,  309 700 

L 

1  Labatt,  Master  &  Servant,   Sec.  291 214 

2  L.   R.  A.,    (N.   S.)    1115,    (note) 119 

68  L.  R.  A.,  675,  (note) 119 


828  AUTHORITIES  CITED. 

M 

May,  Instructions,  Sec.  507 46 

Maupin,  Marketable  Titles,   (2d  Ed.)   728,  729 10 

Mechem,  Agency,  Sec.  193 18 

Mechem,  Agency,  Sees.  286,  287 6g8 

Mechem,  Agency,  Sec.  375   697 

Mechem,  Public  Officers,  Sec.  916 174 

Morawetz,  Corporations,  Sec.  791 228 

P 

Page,  Contracts,  Sees.  318,  608,  1339.  1344.  I348 97 

Page,  Contracts,  Sec.  1003  750 

Page,  Wills,  Sees.  371-375 59 

6  Pomcroy,   Equity,   Sec.  644 484 

I  Purdy,  Beach  Corporations,  Sec  5 749 

R 

Rawle,  Covenants  for  Title,  (4th  Ed.)   Sec.  360 30 

Sackett,  Instructions,  Sec.  26 329 

4  Sutherland,  Damages,  Sec.   1048 435 

T 

Thompson,-  Corporations,  Sec.  6547 230 

U 

Underbill,  Wills,  Sec.  117: 62 

I  Underbill,  Wills,  Sec.    18-141 59 

W 

Warvelle,   Abstracts,   Sees.  313,  536 10 

Warvelle,  Equity,  Sec.  471 376 

Webster  Dictionary    186 

I  Wharton,   Criminal   Law,   Sec.   376 643 

I  Wigmore,   Evidence,   Sec.   550 7^3 

3  Wigmore,   Evidence,   Sec.    1841 664 

Wood,  Limitations  of  Action,  Sec   174 30 

Wood,  Nuisance,  Sec  495 432 


CASES  CITED 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


Abell  V.  Woodmen 96     Minn.  494 47 

Adam  V   Electric  Co 138      Iowa,   487 349 

Aken    v.    Welch 80      III,    114 606 

Aga  V.  Harbach 127      Iowa,  144 609 

Alger  V.   Merritt 16      Iowa,   121   54 

Allen  V.  Church 138      Mich.,    541    226,  231 

Allen  V.  Watts 98      Ala.,  384   158,  160 

Allen   V.    Saylor 14      Iowa,  435   84 

Allison  V.   Wilson 13  Serg.  &  R.   (Pa.),  333...i59»  160 

Alvord   V.   Collins 20      Pick.     (Mass.),    418 722 

Anderson  v.  Doty  33      Hun.  (N.  Y.),  160 484 

Anderson  v.   Railway 109      Iowa,  524 78 

Anderson   v.    Santa   Anna  ...116      U.    S.,   364 172 

Arnold   v.   Hewitt 128      Iowa,  671    470 

Arrison  v.  Mystic  Toilers . . .  129      Iowa,  303    650 

Association   v.   Schurch 57      N.  J.  Eq.,  268 484 

Atchison  v.  Butcher 3      Kan.,  104  172 

Atheam  v.  Ind.  Dist 33      Iowa,   105   750 

Auditor  Gen.   v.   O'Connor..  83      Mich.,  464    169 

Austin  V.  Railway 93      Iowa,  236   32 

B 

Bailey  v.  Association 71      Iowa,  689   46 

Bailey  v.  City 3      Hill   (N.  Y.),  531 169 

Baker   v.    Brown 146      Mass.,  369 313 

Baker  v.  Hall 76      Neb.,  88 226 

Baker  v.  Massey 50      Iowa,  399   700 

Baldwin   v.   Davis 118      Iowa,  36   103 

Baldwin    v.   Morford 117      Iowa,  72   285 

Bank  v.   Flynn 117      Iowa,  493    257 

Bank  v.  McCorkell . . .  •. 91      Iowa,  660   711 

Bank    v.    Paulson 57      Neb.,   717    159 

Bank    v.    State 69      Iowa,  24   531 

829 


830                                Cases  Cited. 

Bank  v.  Trumbo 17      Utah,  198   397 

Bank  v.  Underbill 115      Iowa,  292   368 

Barnett  v.   Powell 16      Ky.,  409  186,   187 

Barnhart   v.   Railway 97      Iowa,  654   192 

Bartlett    v.    Drew 57      N.  Y.,  587   228 

Barry   v    Railway 119      Iowa,  62   350 

Beatly    v.    Gregory 17      Iowa,  109   575 

Bedwell  v.  Gephart 67      Iowa,  44   393 

Beebe   v.    Magoun 122      Iowa,  94  69,  70,  495,  531 

Beecher  v.   Board 50      Iowa,  538 170 

Beechley   v.    Mulville 102      Iowa,  602   186 

Beems  v.  Railway 58      Iowa,   153   38 

Beegs    V.    Duling 102      Iowa,  13 280 

Bennefield  v.   Slate 80      Ga.,  107  270 

Berry   v.    Railway 40      Iowa,  564   38 

Berry   v.    Railway 52      Kan.,  774 231 

Bertram  v.  Curtis 31      Iowa,  46   280 

Best  V.  Bander 29  How.  Prac.  (N.  Y.).  489....  186 

Best   V.    Sinz y^      Wis.,  243  369 

Bissell  V.   Bissell,    120      Iowa,  127 292 

Black    V.    Railway 122      Iowa,  32   124 

Blackburn  v.  Crawford 70      U.  S.,  175  692 

Blackman  v.  Henderson 116      Iowa,  578 685 

Blanding  v.  Barr, 13      Cal.,  343    169 

Blangbury  V.  Burr 13      Cal.,  351  176 

Board  v.  Lucas 93      U.  S.,  108 170 

Board  v.  McLandsborough.. .  36      Ohio  St.,  227 174 

Board  v.  Springfield 63      111.,  66   169 

Boardman  v.   Beckwith 18      Iowa,  292   172 

Board  of  Comm.  v.  Comm...  26      Kan.,   181    722 

Bodiford  v.  State 86      Ala.,  67  344 

Boggs  V.  U.  S 10      Okla.,  422  145 

Bennett  v.  Bonnett 61      Iowa,  202 404 

Boone  County  v.  Jones 54      Iowa,  709 553 

Bosley   v.    Monahan 137      Iowa,  650 415 

Bossingham  v.  Syck 118      Iowa,  192 415 

Bothwell  V.  Railway 59      Iowa,  192 196 

Bottorff  V.  Lewis 121      Iowa,  27 700 

Bowen  v.  Railway no      Mich.,  445  192 

Bowman  v.  Tagg 8     Atl.,  384  (Pa.) 369 

Brandt  v.  Foster 5      Iowa,  287 30 

Brentner  V.  Railway 68      Iowa,  530   194 

Bresser  v.  Saarman 112      Iowa,    720    93 

Brewer  v.  Chelsea  Co 14      Gray  (Mass.),  203 243 

Brewer  v.  Stoddard 49      Iowa,  279   357 

Bridgeport  v.  Railway 15      Conn.,  475  172 

Briggs  V.  Ins.  Co 53      N.  Y.,  446 245 


Cases  Cited.                                831 

Brightman  v.  Morgan iii      Iowa,  481    313 

Briston  v.  Johnson 34      Mich.,  123  174 

Brooke  v.  Logan 112      Ind.,  183  405 

Brooke  V.  Railway 81      Iowa,  504   37 

Brown  v.  Chillicothe 122      Iowa,  640 426 

Brown  v.  Davis 59      Iowa,  641    555 

Brown  v.  Railway  125      111.,  600   415 

Bucklew    V.    Railway 64      Iowa,    606    38 

Bullman  v.  Ins.  Co 159      Mass.,  122  245 

Burgner  V.  Humphrey 41      Ohio  St.,  380 119 

Bufke  V.  Creamery  Co 126     Iowa,  730 337 

Burns  v.  Railway no      Iowa,  385 28 

Burr  V.  Lamaster 30      Neb.,   688    280 

Burroughs  v.  Cherokee 134      Iowa,  429    in,  579 

Burton  v.  Baldwin 61      Iowa,  283   292 

Butler  V.  Railway 71      Iowa,  206 196 

Butterfield  v.  Wicks 44      Iowa,  310   693 


Camp  V.  Railway 124  Iowa,  238 349 

Campbell  v.  Schofield (Pa.),  29  Leg.  Int.,  325 485 

Cannon  v.  Nelson 83  Iowa,  242 109 

Carew  v.  Rutherford 106  Mass.,  14 188 

Carroll  v.  Safford 44  U.  S.,  441 601 

Carroll  v.   Sprague 59  Cal.,  655 715 

Cash  Register  Co.  v.  Zangs. .  127  Iowa,  713 685 

Cason  V.   Ottumwa 102  Iowa,  99   671 

Cavanaugh  v.  Iowa  Beer  Co. .  136  Iowa,  236   88 

Cedar  Rapids  v.  Rail 115  Iowa,  335    556 

Cemetery  Assn.  v.  Lakins . . .  126  Iowa,  121  749 

Chaffin  V.  Malone 9  B.  Mon.   (Ky.),  496 105 

Chapman  v.  Railway 26  Wis.,  295  144 

Chase  v.  Portland  86  Me.,  367 414 

Chase  v.  Tel.  Co 121  Mich.,  631  226 

Cherry  v.  Des  Moines  Leader,  114  Iowa,  298   234 

Chick  V.  Ives 2  Nebr.    (Unoff.),  879 160 

Christenson  v.   Kellogg no  111.   App.,  61    485 

Christopherson  v.  Railway. . .  135  Iowa,  409 349 

Christy  v.  Railway   126  Iowa,  428 329 

Church  V.  Lacy  102  Iowa,  235   397 

Clark  V.   Woolf 29  Iowa,   197   109 

Cleaver  v.  Cleaver 39  Wis.,  96 738 

Cleland  v.  Anderson  66  Nebr.,  252  190 

Qyde  v.  Peavy 74  Iowa,  47 381 

Coal  Co.  V.  Brown 36  Ind.  App.,  44 119 


i 


832                                  Casks  Cited. 

Coffin  V.  Eismitigcr  *     75      Iowa,  30 357 

Coke   Co.   V.    Davenport 13      Iowa,  229 671 

Cole  V.  Edwards 93      Iowa,  477   265 

Cole  V.  Iron  Co 133      N.  Y.,  164 228,  231 

Coles  V.  Piatt 24      N.  J.  Law,  108 ^22 

Collier  v.  Grimesey   36      Ohio    St.,    17    158 

Colon  V.  Lisk 153      N.    Y.,    188    70 

Com.    V.   Alger 7      Cush.    (Mass.),   84 433 

Com.  V.  Finn  108      Mass.,  466   469 

Com.  V.  Fogerty  74      Mass.,     489     643 

Com.  V.  Hunt  4      Mete,    134     188 

Com.  V.  McDonough 13      Allen    (Mass.),    581 487 

Com.  V.  New  Bedford 2      Gray    (Mass.),  339 168 

Com*rs  V.  Board 92      111.    App.,   604 485 

Condit  V.  Biglow  64      N.  J.    Eq.,   504 158 

Congower  v.  Assn 94      Iowa,  499   564 

Cook  V.  Pridgen 45      Ga.,   331    574 

Cook  V.  Railway 40      Iowa,    451     575 

Cooper  y.   Morris 48     N.  J.  Law,  607 144 

Cope  V.  Assn 99      111.,    489 485 

County  of   Delaware  v.   Mc- 
Donald      46      Iowa,  170 737,  739 

Country  Qub  V.  People 228      III.,    75    I34 

Couse  V.  Columbia  Co 33      (N.   J.),   Atl.,   297 231 

Cowins  V.  Tool 36      Iowa,  85   605 

Craig   y.    Railway 121      Iowa,    471     196 

Cramer  v.  Burlington   42      Iowa,  315    671 

Crapo  V.   Brown    40      Iowa,    487    552 

Creighton  v.  San  Francisco . .    42      Cal.,    446    169 

Crissman  v.  McDuflf 114      Iowa,  83   639 

Croddy  v.  Railway 91      Iowa,  598   192 

Cropley  v.  Cooper 19      Wall.,    167    158 

Culley   V.   Jones 164      Ind.,   168   416 

.Cummins  v.  Friedman 65      Wis.,    183    469 

Cunningham  v.  Gamble 57      Iowa,  46   693 

Cuykendall  v.  Doe 129      Iowa,  453   393 


Daily    v.    Railway 121  Iowa,    254    196 

Daniels  v.  Decatur 99  lowa^   440    265 

Dashner  v.  Mills  Co ". 88  Iowa,    401     ^ 559 

Davis   V.    Fish    i  G.  Greene,  406 143 

Deer    v.    Bagley    80  Iowa,    197    526 

Delahunt  v.  Tel.  Co 214  Pa.,    241    611 

Dent    V.    West    Virginia 129  U.   S.,    114    70 


Cares  Cited.  833 

Descelles   v.    Kadmus 8      Iowa,    51     739 

Dickerson    v.    Acosta 15      Fla.,    618     167 

Dickey   v.    Polk   County 58      Iowa,    287    453 

Diemer    v.    Guernsey 112      Iowa,  393    685 

Dist.    Township    v.    Bulles...  69      Iowa,  525  507,  5o8 

Dively  v.  Cedar  Falls 21       Iowa,    565    671 

Dodge   V.    FuUock no      Mich.,   480    711 

Doerr  v.  Assn 92      Iowa,    39    83 

Dohms  V.  Mason   76      Iowa,    723    87 

Donley    v.    Porter 1 19      Iowa,  542    8,  9 

Dorris    v.     Miller 105      Iowa,  572    605 

Downing   v.    Lewis 56      Nebr.,   386    190 

Doyle    V.     Andis 127      Iowa,    36    389 

Drady  v.    Dist.    Court 126      Iowa,  345    681 

DuBois    Appeal    121       Pa.,  368  95 

Dubuque   Co.   v.   Board 40      Iowa,   16    453 

Dubuque,  F.   C.   v.   District..  13      Iowa,   555    750 

Duffield    V.    Walden    102      Iowa,  676    357 

Duffy    V.    Duffy 114      Iowa,   581    357 

Dugan    V.    Railway 96      Iowa,   161    499 

Dunkin    v.    Seif ert 123      Iowa,  64   403 

Dunlavey   v.    Watson 38      Iowa,  398   669 


E 

Eadie  v.  Ashbaugh 44  Iowa,    519    711 

Earle  v.  Grout 46  Vt.,    113    716 

Ebey  v.  Adams 135  Ill-»    80    158 

Edwards  v.*  People,   88  111.,  340 722 

Eginoire  v.   Union   Co 112  Iowa,  558    522 

Electric      Med.      College      v. 

Schrader    87  Iowa,  659   71 

Elwell    V.    Chamberlain 31  N.  Y.,  611    711 

Elvvell  V.  Walker  52  Iowa,    264    385 

Eneberg    v.    Carter 98  Mo.,    647     159 

Engine  Co.  v.  McHugh 115  Iowa,  415    470 

Ennis    v.    Building   Assn 102  Iowa,  520   307 

Ellis  V.  Ins.  Co 64  Iowa,    507    245 

Elliott  V.  Fessenden    83  Me.,    197    738 

Esty  V.  Clark   loi  Mass.,   36    738 

Evans  Appeal    58  Pa.,    238    160 

Evans   v.   Railway 86  Wis.,    597    205 

Ewing   V.   Composite   Co i6q  Mass.,   ^2    226 

Ewing  V.  Webster  City 103  Iowa,    226    485 

Ex    parte    Roundtrcc 51  S.    C,   405    397 

Ex    parte    .Savings   Bank 'jt,  S.    C,   393    231 

Vol.    140   Ia.— 53 


834  Cases  Cited. 


Fairly   v.    Kline 3      N.  J.   Law,  754 158 

Farrar  v.  Peterson 52      Iowa,    420    711 

Farrell  v.  Railway 123      Iowa,    690    350 

Fawkner  v.   Paper   Co 88      Iowa,    169    369 

Felix   V.   Board    62      Kan.,    832    167 

Ferguson  v.  Mfg.  Co Tj      Iowa,    581     435 

Fernekes    v.    Case 75      Iowa,   152   84 

Fertilizing  Co.  v.  Hyde  Park,  97      U.   S.,  666   204 

Figge  V.   Hill    61      Iowa,    430    735 

Fishburn   v.    Railway 127      Iowa,  483    613 

Fitzgerald  v.  Assn 706      Iowa,  457    49 

Flack    V.    Neill 26      Texas,    2^1    716 

Flock   V.    Wyatt    49      Iowa,    466    357 

Flockhart  v.  Coal  Co 126      Iowa,  576   38 

Foreman  v.  Archie 130      Iowa,  49   368 

Foshay   v.    Shaf er    1 16      Iowa,    302    29 

Fothergill    v.    Fothergill, 129      Iowa,  93 58 

Foule  V.  Mann   53      Iowa,   42 69 

Fournier  v.  Pike   128      Fed.,  991 144 

Fox   V.   Manchester    183      N.  Y.,  141 613 

France  v.  Munro  138      Iowa,   i    674 

Frandsen   v.   Railway 36      Iowa,  372    143,  339 

French  v.  French   84      Iowa,  655   114 

Frick  V.  Kabaker  116      Iowa,  494   507,   508 

Fuller  V.  Griffith  91      Iowa,  632   292 

G 

Galpin    v.    Galpin 74      Iowa,    454    103 

Galusha  v.  Wendt 114      Iowa,    616    507 

Gardner  v.  Lightfoor   71      Iowa,  577   315 

Garner    v.    Pomroy 11      Iowa,   149   499 

Gas  Co.  V.  Des  Moines 93      Iowa,  547 265 

Geiger  v.  Payne   102      Iowa,  581    672 

Genther    v.    Fuller 36      Iowa,  604   84 

Gilbert  v.  Showerman 23      Mich.,   448    432 

Gilruth  V.  Gilruth 40      Iowa,    346    357 

Good  V.  Morley  28      Iowa,    188    87 

Goodale  v.   Lawrence    88      N.  Y.,  513   ^21^ 

Goddard  v.  Town 30      Conn.,   394    454 

Goodpaster  v.  Porter 11      Iowa,   161    748 

Goodrich   V.   Railway 103      Iowa,  413    37 

Goldthorp  v.  Goldthorp 115      Iowa,  433    447 

Gordon  v.  Worthley 48      Iowa,  429   385 

Granger  v.  Warrington 8      111.,    308    716 


Cases  Cited.                                  835 

Gray  v.   Palmer 9      Cal.,    616    86 

Green  v.  Harrison  Co 61      Iowa,  311    559 

Green  v.  Tulane 52      N.  J.   Eq.,    169 372 

Gressly  v.   Hamilton   Co 136      Iowa,    722    357 

Griffin  V.  Coal  Co 59      W.    Va..   480 121 

Grimes  v.  Ellyson 130      Iowa,  286   25 

Grinnell  v.  Gas  Co 112      Mich.,   70    231 

Grube   v.   Wells 34      Iowa,   148   375 

Guilford  v.  Chenango  County,  13      N.  Y.,  149 176 

Guptill  V.  Verback 58      Iowa,  98   329 

H 

Haas    V.    Railway.., 90      Iowa,    259    339 

Hackett  v.   Moxley 65      Vt.,    71    372 

Hadley  v.   Baxendale 9       Ex.,  341   410 

Hass    V.    Liverton 128      Iowa,  79   397 

Haggard    v.    Patterson 107      Iowa,    417 671 

Haggart  v.   Stahlin 137      Ind.,  43    489 

Hamacker  v.  Bank 95      Wis.,  359  454 

Hamilton   v.    State    103      Ind.,  96   83 

Hammond  v.   Putman    no      Mass.,    232     159 

Hanna  v.  Bailie 118       (Iowa),    N.   W.,  900 678 

Hanson   v.   Vernon 27      Iowa,  28 177 

Harkness  v.   Burton 39      Iowa,   104   575 

Harlan  v.  Gas  Co 133      Ind.,  323 726 

Harley   v.    Brick   Co 83      Iowa,  7^    434 

Harris  v.   Chipman 9      Utah,    loi     9 

Harris    v.    Rydig 5      M.   &   W.,   60 119 

Harrison  v.  Ayrshire 123      Iowa,  528   426 

Hatton    V.    Robinson 31      Mass.,  416    716 

Haws  V.  Clark 37      Iowa,  355  84 

Hayden   v.    Patterson 39      Colo.,    15    30 

Hazzard  v.  Council  Bluflfs ...     79      Iowa,   106   337 

Heacock   v.    Heacock 108      Iowa,    543     730 

Heinrichs    v.    Terrell 65      Iowa,  25    28 

Henderson  v.   Sherman 47      Mich.,  267  160 

Hensdale  v.   McCune 135      Iowa,  682   88 

Hensen  v.  Creamery  Co 106      Iowa,   167   575 

Herrick  v.  Morrill  37      Minn.,   250    83 

Herriott    v.    Bacon 110      Iowa,  345    441 

Herriott    v.    Potter 115      Iowa,  648   443 

Herzman  v.  Oberfelder 54      Iowa,  83    28 

Hess  V.   Wilcox 58      Iowa,  380   647 

Heuer  v.  Ins.  Co 144      111.,    393    246 

Hickey  v.  Morrell   102      N.  Y.,  463  416 

High   V.   Worley    33      Ala.,    196    158 


836                              Cases  Cited. 

Hildreth     v.     Troy loi      N.  Y.,  234   &j2 

Hileman    v.    Railway 113      Iowa,  592 205 

Hill   V.   Oil   Co 112      Ga.,  788  434 

Hinkley  v.  Pipe  Line  Co 132      Iowa,    396    749 

Hoitt    V.    Skinner 99      Iowa,    360    83 

Hobbs  V.  Assn 82      Iowa,   107   49 

Hocker  v.  Gentry   3      Mete.   (Ky.),  463 158 

Hodges    V.    Wise 16      Ala.,    509    85 

Holiday  v.  Assn 103      Iowa,    178    47 

Hollenbeck  v.  Marshalltown . .  62      Iowa,    21     671 

HoUenbeck   v.   Railway 141      Mo.,  97   217 

Hollingsworth  v.  Holbrook. .  80      Iowa,  156 71 1 

Hollingsworth  v.  Railway  ...  63      Iowa,    447    124 

Hollins  V.  Iron  Co 150      U.    S.,   371 228 

Holman  V.  Railway no      Iowa,    485    698 

Holmes  v.  Connable in      Iowa,  298   295 

Honeyfield  v.   Brown 139      Iowa,    414    727 

Hopkins  v.  Antrobus 120      Iowa,  21    93 

Horton  v.  Lee   106      Wis.,  439  416.  417 

Hospes   V.    Car   Co 48      Minn.,    174    228 

Hotel   Co.   V.   Smith 112      Iowa,    659    143 

Howe  V.  Jones  57      Iowa,    130    1 13 

Howes  V.  Atell  74      Iowa,  400   414 

Hubbell    V.    Ream 31      Iowa,  289   647,  664 

Hudson    V.    Railway 59      Iowa,  581    192 

Hudson    V.    Railway 92      Iowa,    231     9 

Hudson    V.    Railway 44      Minn.,  52 144 

Hughes    V.    Railway 79      Wis.,   264    214 

Humell    V.    Bank 75      Iowa,  689 48 

Hunt  V.  Riverside  Club 140      Mich.,   538    188 

Hunter   v.    Anderson 152      Pa.,   386    160 

Hurd  V.  Lumber  Co 167      N.  Y.,  89   231 


Improvement  Co.  v.  Brock . .  99  Iowa,  485 410 

Indianapolis  Co.  v.  Indianap- 
olis      50  Ind.,  215   171 

Inland  Co.  v.  Thompson 7  Am.  &  Eng.  Ann.  Cas.,  866..  454 

Innis  V.   Railway 76  Iowa,   167   485 

Insurance  Co.  V.  Council 93  U.   S.,   166   171 

Insurance  Co.  v.  Munns 120  Ind.,  33 245 

Insurance  Co.  v.  Simmons. . .  12  Texas  Civ.  App.,  607 415 

Insurance  Co.  v.  State 86  Texas,    250    186 

Insurance  Co.  v.  Transporta- 
tion Co 13  Fed.,  516  231 

In  re  Ames  Will  51  Iowa,  596    61 


Cases  Cited. 


837 


In  re  Application  of  Henery.  124 
In  re  Application  of  Smith..  126 
In  re  Assignment  of  Guyer.  69 
In  re  Assignment  of  Knapp.   loi 

In  re  Bank   of    Marion 153 

In  re  Benton    92 

In  re  Crumbs  Will  2 

In  re  Debs    158 

In  re  East    i8th   Street 75 

In  re  Estate  of  Brandreths..  169 
In  re  Estate  of  Davenport...     85 

In  re  Estate  of  Green    153 

In  re  Estate  of  Huey    24 

In  re  Estate  of  Proctor  95 

In  re  Estate  of  Sawyer    124 

In  re  Estate  of  Walker    no 

In  re  Hull's  Will   117 

In  re  Road  109 

In  re  Smith's  Will    24 

In  re  Stone's  Estate    132 

In  re  Vance  92 

In  re  Wiltseys  Will    122 

Iowa  City  v.  Mclnemy 114 

Iowa  Co.  V.   Soper 39 

Irwin  V.  Yeager 74 

Ives  V.  North  Canaan 33 

J 

Jackson   v.    State 1 16 

Jemmison  v.  Gray  29 

Jemmerson  v.  State  80 

Jewell   V.    Board    113 

Jewelry  Co.  v.  Volfer  106 

Johnson  v.  Board 140 

Johnson   v.   Johnson 52 

Johnson  v.  Nash- Wright  Co..  121 

Johnson  v.  People 66 

Johnson  v.  Railway  55 

Johnson  v.  Railway     122 

Johnson  v.  Rider  84 

Johnson  v.  School   Township.  117 

Johnson  v.  Williams 3 

Johnston  v.  Robuck 104 

Johnston  v.  Zane's  Trustees,.  11 

Jones  V.  Caldwell  97 

Jones  v.  Haines    117 


Iowa,  358   561,  562 

Iowa,   128   562 

Iowa,    585    582 

Iowa,  488 650 

in.,  516 454 

Iowa,  205    404 

(Sur.),    N.    Y.    Supp.,    744..     59 

U.  S.,  564  189 

Hun.,  603    223 

N.  Y.,  437 95 

Iowa,  293    606 

N.  Y.,  223  95 

Pitts'b.  Leg.  J.,  470 96 

Iowa,   172   283 

Iowa,  485    605 

Cal.,387 83 

Iowa,  738   59 

Pa.,    118    70 

(Sur.),  N.  Y.   Supp.,  928...     59 

Iowa,  136   443,  444 

Cal.,  19s   404 

Iowa,  423   63 

Iowa,  586 480 

Iowa,  1 12 173 

Iowa,  177 606 

Conn.,  402    454 

Ind.,  464 344 

Iowa,  539   664 

Ga.,  Ill   268 

Iowa,  47   187 

Ala.,  205   228 

Ind.,   152   174 

Iowa,  586 315 

Iowa,   173   398 

111.  App.,   103    270 

Iowa,  707    196 

Iowa,  556 350 

Iowa,  50   145 

Iowa,  319 750 

G.  Greene,  98 380 

Iowa,  523 582 

Grat.    (Va.),  552 313 

Pa.,  43  160 

Iowa,  80 97 


838                                 Cases  Cited. 

Jones  V.  Mining  Co 66      Wis.,  268 214 

Jones  V.  Noel    98      Tenn.,  440    414 

Jones  V.  Railway    169      Pa.  St.,  333 205 

Jones  V.  Stover    131      Iowa,  1 19 726 

Jones  V.  Wagner    66      Pa.,  429  121 

Judge  V.  Jordan   81      Iowa,  519   145 


Kearny  Township  v.  Ballan- 

tine    54      N.  J.  Law,  194 71 

Kebe  v.   Blackhawk  Co 125      Iowa,    549    453 

Kelsey  v.  Casualty  Co 131      Iowa,  207 564 

Kendall  V.  Albia 73      Iowa,  241    671 

Kennedy  v.  Insurance  Co 1 19      Iowa,  29   198 

Kent  V.   La  Rue 136      Iowa,   113   315 

Kilbourn  v.  Thompson 103      U.   S.,   168    167 

Kilmartin  v.  Railway 137      Iowa,  64 539 

Kincaid  v.  Hardin  Co 53      Iowa,    430    559 

King  V.  Railway  108      Iowa,    748    217 

Kipp  V.   Coenen 55      Iowa,  63   726 

Kircher    v.    Larchwood 120      Iowa,  578   426 

Kitsmiller  v.  Kitchen   24      Iowa,   163   84 

Kullberg   v.    0*Donnell 158      Mass.,  405  144 

L 

Land  Co.  v.  Electric  Co 71      N.  J.   Law,  430 612 

Lanson  v.   State 1 16     Ga.,  571   344 

Lauman   v.   Des   Moines 29      Iowa,  310   453 

Lawrence  v.  Washburn 1 19      Iowa,   109   375 

Leary  V.  Railway 139      Mass.,   580    214 

Lee  V.   Enos    97      Mich.,   276    313 

Lee  V.  Percival  85      Iowa,  639   700 

Lehman  v.  Hawks 121      Ind.,  541    145 

Lcssenich  v.  Sellers 119      Iowa,  314 9 

Lewis  V.   Mynatt   105      Tenn.,  508 738 

Lewis  V.  Wilcox   131      Iowa,  268 315 

Light  Co.  V.  Hiller, 203      111.,  518 611 

Lindsay  v.   Hatch    85      Iowa,  332   680 

Lindsey  v.  Boone  Co 92      Iowa,  86 ^ 453 

Lindley  v.  Polk  Co 84      Iowa,  308 559,  560 

Livingston  v.  Coal  Co 49      Iowa,  369   149 

Lloyd  V.  Coal  Co 210      111.,  460   119 

Loan   Co.   v.   Marion no      Iowa,  468   453 

Loan  Co.  v.  Railway 76      Fed.,  15   600 

Locke  V.  Chronicle 107      Iowa,  390   364 


Cases  Cited.                                  839 

Loewe  v.  Lawler  208      U.  S.,  274  189 

Loftis  V.  Glass   15      Ark.,  680   159 

Long  V.   Hewitt 44      Iowa,  363    93 

Long  V.  Joder  139      Iowa,  471  680 

Long  V.   Olson 115      Iowa,  388   601 

Long  V.  Tel.  Co 134      Iowa,  336   611 

Loomis   V.   McKenzie 48      Iowa,  416   499 

Loughran  v.  Des  Moines 72      Iowa,    389    435 

Loughren  v.   Bonniwell 125      Iowa,  518   83 

Lowery  v.  Lowery 139      Iowa,  363   499 

Lovett    V.    State    19      Texas,   174   512 

Lucas  V.  Board 44      Ind.,  524   170 

Lucas  V.  Crippen   76      Iowa,  507   415,  423 

Lull   V.   Bank    no      Iowa,  537   711 

Lund's  Case  107      Iowa,  266 693 

Lyman    v.    Paris     53      Iowa,  498   109 

Lynde  v.  McGregor 95      Mass.,  172  716 

Lyon   V.   Vanatta 35      Iowa,  521    84 

M 

Mackey  v.  Harmon    34      Minn.,   168    280 

Magee  v.  Scott  9      Cush.    (Mass.) ,    148 469 

Maish  V.  Arizona 164      U.   S.,  609    600 

Mallow  V.  Walker  115      Iowa,  238  58,  368 

Manufacturing  Co.  v.  Boddy.  108      Iowa,  538   397 

Manwell  v.  Railway  80      Iowa,  662 195 

Marcus    v.    Leake 4      Nebr.    (Unoff.),  354 738 

Marshall  v.  Hanby  115      Iowa,  318 58 

Marshall   Co.  v.   Lippincott..   137      Iowa,   102   359 

Martin  v.  Light  Co 131      Iowa,  724   614 

Martin    v.    McCullough 136      Ind.,  331    372 

Martnek  v.   Swift    122      Iowa,  611    612 

Mathews  v.  Cedar  Rapids 80      Iowa,  459 192 

Mathews  v.  Railway  no      Mich.,  170  376 

Mattauch  v.  Walsh  136      Iowa,  225   415 

Mattingly  v.  Dist.  of  Col 97      U.  S.,  687  172 

Mayor  v.  Railway  32      N.  Y.,  261  170 

McCallister  v.  Mount 73      Ind.,  559   145 

McCartney  v.  Washington...  124      Iowa,  382 85 

McClelland  v.   State 138      Ind.,  321  174 

McClintic   v.   McClintic in      Iowa,  615    n4 

McClures   Appeal 72      Pa.,  414  159 

McClure  v.  Dee 115      Iowa,  546   29 

McConahey  v.  Griffey 82      Iowa,  564   327 

McConnell  v.  Poor 113      Iowa,   133   393 

McDode  V.   People 29      Mich.,   50    187 


840  Cases  Cited. 

McDonald  v.  McDonala 76  Iowa,  137   693 

McDonald   v.    Moore 65  Iowa,  171  647 

McDonald  v.  Smith 139  Mich.,  211   416 

McDonald  v.  Stitt  118  Iowa,  199 404 

McDonald  v.  Thomas 53  Iowa,  558 735 

McGar  v.  Mills 22  R.    I.,   347    217 

McGinty  v.  Keokuk 66  Iowa,    725 67 1 

McGrew  v.   Forsythe 31  Iowa,   179   735 

McGuire  v.  Railway 131  Iowa,  349   490,  491 

Mclvers  v.  Young  Co 144  N.   C,  478   228,  231 

McKee  V.  Railway 83  Iowa,  616   32 

McKeever  v.  Beacom loi  Iowa,    173    480 

McKinnon    v.    Vollmar 75  Wis.,  82  18 

McLeod    V.    Railway    104  Iowa,    139    339 

McMartin    v.    Bingam 27  Iowa,    234    507 

McMillen   v.   Boyles 6  Iowa,  304   172,   173 

McVey  v.  Manatt 80  Iowa,   132   650 

Meakings   v.    Cromwell 5  N.  Y.,   136   158 

Mechen  V.   More 54  Wis.,  214 83 

Meffert    v.    Board 66  Kan.,    710    ^2 

Meigs    V.    Roberts 162  N.  Y.,  371    172 

Mellon  V.  Reed    123  Pa.,    17    158,    160 

Mellichar   v.    Iowa   City 116  Iowa,  390    180 

Meloney    v.    Railway 95  Iowa,    255 40 

Merchants  Co.  v.  Brown 64  Iowa,  255    176,    177 

Meyer  v.  Evans 66  Iowa,    179    582 

Mickle  &  Co.  v.  Douglas 75  Iowa,  78   121 

Mikesell    v.    Railway 134  Iowa,  736   197 

Miles  V.  Coal  Co 214  Pa.,    544    121 

Miller   v.   Boone   Co 95  Iowa,  6   522 

Milles  V.  Mills  Co 1 1 1  Iowa,  654 375 

Milligan   v.    Davis 49  Iowa,  126 364 

Millikan    v.    LaFayette 118  Ind.,  323    109 

Mill  Co.  V.  Greer 49  Iowa,    490    726 

Milten  v.  State 24  Texas    App.,   346 345 

Mitchell    V.    Ins.    Co 183  U.   S.,  42    246 

Mitchell    V.    Kepler 75  Iowa.  207    30 

Mitchell   V.    Lang    112  (Iowa)   N.  W.,  87 364 

Mock    V.    Chalstrom 121  Iowa,  411    357 

Mogelberg  v.  Clevinger 93  Iowa,  736   3^ 

Mohrman    v.    State 105  Ga.,    709    .*!   132 

Monk  V.  State 27  Texas  App.,  450 672 

Montpelier  v.   Montpelier 29  Vt.,   12   170 

Mooney   v.    Maas    22  Iowa,    380 84 

Mooney  v.   People 7  Colo.,    218    (.yz 

Moore    v.    Conductors 90  Iowa,    721     46 

Moore  v.  Platteville 78  Wis.,  541 145 


Cases  Cited.  8-il 

Moore   v.    Simmons    2      Head     (Tenn.),    545 313 

Moran  v.  Engine  Co 21       R.   I.,  386   611 

Moreland    v.    Mitchell   Co 40      Iowa,  394   592 

Morgan    v.       Dings 23      Nebr.,  271    416 

Morgan    v.    Morgan    45      S.  C,  323   85 

Morrison  v.  Railway    84      Iowa,  663    194 

Morrow  v.   Railway    61       Iowa,  487    669 

Morrow    v.    Brenizer 2      Rawle    (Pa.),    185 159 

Morse   v.    Printing   Co 124      Iowa,   707    234 

Mortensen    v.    Assn 124      Iowa,  277    47 

Mount   V.    State    90      Ind.,   29    174,  178 

Mountain  v.  Day 91       Minn.,   249    416 

Mt   Pleasant  v.   Beckwith 100      U.    S.,   514    169 

Mowell    V.    Van    Buren 77      Hun.,   569    716 

Mueler    v.    Bachelor 131       Iowa,   650   692 

Mungler  v.  Kansas 123      U.  S.,  623   70 

Muir  V.   Miller   72      Iowa,    585     62 

Murphy   v.   Cuddihy in       Iowa,   645    103 

Murray  v.   Tolman 39      Nebr.,    752    416 

N 

National      Register      Co.      v. 

Schwab    Ill       Iowa,  605    685 

Neaf    V.    Palmer    103      Ky.,  496  484 

Nelson  v.  Milford 7       Pick.    (Mass.),    18    174 

Nelson  v.  Nelson,   36      Ind.     App.,     331 159 

Newbury  v.  Mfg.  Co 100      Iowa,   441    611 

Newcomb  v.  Davenport 86      Iowa,   291    453 

Newman  v.  French 138      Iowa,  482    315 

New  Orleans  v.  Clark 95      U.  S.,  644 174,  178 

Newton  v.  Board  26       Ohio  St.,  618    753 

Nichols  V.  Eaton   no      Iowa,    509    234 

Nichols   V.    Railway    69      Iowa,   154    38 

Nims    V.    Boone    Co 66      Iowa,    272     522 

Noonan  v.  Purdee  200      Pa.,  475    119 

Norman  v.  Railway    no      Iowa,  283    196 

Norridgewock  v.  Solon 49      Me.,   385    269 

Noyes  v.  Granger   51       Iowa,   227    552 

Nutt  V.   Mills  Co 61       Iowa,   754   559 


O'Bear    Co.    v.    Volfer 106  Ala.,  205    231 

O'Brien  v.   Harris   105  Ga.,  732   485 

Ockerson   v.   Burnham    63  Iowa,   570    364 

O'Conner  v.  Guthrie  11  Iowa,  80    143 


842                                  Cases  Cited. 

O'Conner  v.   Warner 4      Watts  &  S.,  22:j 167 

Oliver  v.  Monona  County 117      Iowa,  43   361 

Olsen  V.   Youngerman 136      Iowa,  404   312 

Ormsby  v.  Graham    123      Iowa,    202    499 

Osborne  v.  Van  Dyke  1 13      Iowa,  557    ^y 

Owen  V.  Arvis 26      N.  J.  Law,  22 231 

Owen  V.  Owen  22      Iowa,  270 61 


Packard  v.  Voltz  94  Iowa,    277    559 

Paisley  v.  Holzshu   83  Md.,  325    159 

Parker  v.  Lambertz   128  Iowa,  496   58 

Parmalee    v.    Lawrence 48  111.,    331     167 

Parriott  v.  Hampton    134  Iowa,    157    579 

Patterson  v.  Patterson  81  Iowa,  626   315 

Paulsen  v.  Portland   149  U.   S.,  30    71 

Payne  v.  Railway y2  Iowa,    214    192 

Peak  V.  Biddinger  133  Iowa,   127    680 

Pearson  v.   State   56  Ark.,     148     174 

Penn   v.    Wheeling   Co 18  How.,    440    167 

Penie   v.   Reis 132  U.   S.,  464    169 

People  V.  Club   203  111.,   127    134 

People   V.   Cregier 138  III,  401    486 

People   V.    District   Court 26  Colo.,    386    484 

People  V.   Fields    58  N.  Y.,  491    171 

People    V.    Griffen 2  Barb.   (N.  Y.),  427 270 

People  V.  Holladay  93  Cal.,  242    lop 

People  V.  O'Brien iii  N.  Y.,  i    170 

People   V.   Pitkens 153  N.  Y.,  576   416 

People  V.   Power    25  111.,   187    169 

People    V.    Railway    84  N.  Y.,  565    187 

People   V.   Supervisors 16  Mich.,    254     174 

Peterson    v.    Koch no  Iowa,    19    397 

Peterson  v.  Modem  Brother- 
hood       125  Iowa,  562   564 

Pew  V.   Buchanan    ^2  Iowa,    637    278 

Phelps   Co.   V.   Board 84  Iowa,  610   454,  455 

Phillips    V.    GifFord    104  Iowa,    458    480 

Phillips  V.  Granite  Co 123  Ga.,   830    119 

Phillips  V.    Phillips 90  Iowa,  541    292 

Pickenbrock    v.    Knoer 136  Iowa,    534    314 

Porter  v.   Briggs    38  Iowa,  166  381.  "jy^ 

Preston   v.   Johnson    65  Iowa,  285    381 

Prichard  v.  Mulhall 127  Iowa,    545    3 

Pierce   v.   Clavin    ^2  Fed.,    550    217 

Prince    v.    McCoy 40  Iowa,  533    485 


Cases  Cited.  843 

Pringle   v.    Coal    Co 172  Pa.,    438     1 19 

Pruner  v.   Com 82  Va.,  its  344 

Purcell  V.  Railway    137  Iowa,  667    350 

Q 

Queen  v.  State 86  Texas,    250    188 

Quinn  v.   Baage 138  Iowa,  426   107,   108,  1 10 

Quinn  v.   Railway 107  Iowa,  710   329 

R 

Railway   v.    Adler 56  III,  344    175 

Railway  v.   Bank 134  U.    S.,  276    229 

Railway   v.    Campbell 62  Mo.,    585     86 

Railway    v.    Cook    37  Nebr.,   435    672 

Railway  v.  Cummings 106  U.    S.,   700    613 

Railway  v.  French     100  Tenn.,    209    376 

Railway  v.  Graff    27  Iowa,  99  748,  749 

Railway  v.  Helmericks     38  111.   App.,    141    192 

Railway  v.  Herbert     1 16  U.    S.,  642    672 

Railway  V.  Howard     7  Wall.    (U.    S.),   409 228 

Railway  v.  Hyatt    132  Cal.,  240   376 

Railway  v.  Iowa     160  U.  S.,  389  69 

Railway  v.  Johnson     204  111.,    488    205 

Railway  v,  Lindquist      1 19  Iowa,    144    222 

Railway  v.  McCarthy 96  U.    S.,   267    9 

Railway  v.  McLanahan      59  Pa.,    23    574 

Railway  V.  Murray     69  111.   App.,   274    192 

Railway  v.  O'Conner      154  111.,    550    375 

Railway  v.  Ottumwa     112  Iowa,  300    530 

Railway  v.  Patterson    154  U.    S.,    130    600 

Railway  v.  Perkins    28  Iowa,    281     740 

Railway  v.  Price     133  U.    S.,  496    6oo 

Railway  v.  Quinn     94  Ky.,    310     376 

Railway  v.  Railway     157  Pa.  St.,  42   205 

Railway  v.  Railway   17  W.  Va.,  812  71 

Railway  v.  Saunders  Co 16  Nebr.,    123    722 

Railway  v.  Schmidt 177  U.  S.,  230  6q 

Railway  v.  Smock     23  Colo.,  456   611 

Railway  V.  Snyder     120  Iowa,  532    37'^ 

Railway  V.  Stickley     155  Ind.,    312    376 

Railway  v.  Woodruff    86  Ga.,  94  205 

Rambousek  v.  Mystic  Toilers,  133  Iowa,    375     650 

Ramsey  v.   Hanlon    .^ 33  Fed.,    425    158 

Ramsay    v.    Ramsay 20  Wis.,    507    ^05 

Randolf  v.  Bloomfield   TJ  Iowa,  52   435 


844                                 Cases  Cited. 

Randolph   v.    Halden    44      Iowa,  327    121 

Reed  v.  Cedar  Rapids   137      Iowa,    107    22J 

Redd   V.    Cotton    Mills 136      N.    C,    342    434 

Refrigerator  Co.  v.  Vinton . .  79      Iowa,  243      711 

Reilly    v.    Badcr    46      Minn,,   212    144 

Reinhart   v.   Johnson    62      Iowa,    155    715 

Reish    V.     Com 106      Pa.,  521    95 

Renshaw  v.  Ins.  Co 103      Mo.,  595    245 

Renwick  v.   Bancroft 56      Iowa,  527    18 

Rice    V.    Bolton    126      Iowa,  654   87 

Rice   V.    King   Philip    Mills..  144      Mass.,  229 611 

Richards  v.  Wapello  County,  48      Iowa,    507    453 

Richardson  v.  Coffman 87      Iowa,    121     735 

Richardson  V.  Tobey  121      Mass.,  457    278 

Richland  Co.  v.  Lawrence  Co..  12      111.,  i   169,  171 

Richman   v.   Board    TJ      Iowa,    517     172 

Richter  v.  Meyers   5      Ind.  App.,  33  18 

Riddle  v.  Beattie  TJ      Iowa,   168   311 

Riedinger  v.  Railway 62      Mich.,  29  205 

Riser   v.    Tapper    133      Iowa,  628    680 

Robb  V.  Carnegie  Bros.  &  Co.  145      Pa.,  324  435 

Roberts    v.    Stevens 84      Me.,    325     213 

Robins  v.  Modern  Woodmen,  127      Iowa,  444   397 

Robson  V.   Lambertson    115      Iowa,    368    694 

Rodemacher   v.    Railway 41      Iowa,  297    70 

Rodgers  v.  Bates   i      Mich.   (N.  P.),  93 469 

Rodger   v.   Gaines 73      Ala.,  218   454 

Rodgers  v.  Rodgers   17      Ky.  Law,  358    85 

Rogers  v.  Everts   17      N.    Y.    Supp.,   268 188 

Rogers  v.  Land  Co 134      N.  Y.,   197    231,  750 

Roland  v.    Meiler    100      Pa.,    47    160 

Romberg  v.  Hughes  18      Nebr.,    579    716 

Ross  V.   Board    128      Iowa,  427    496,  533 

Ross  V.  Walker   139      Pa.,    48    214 

Rowe  V.   Railway    102      Iowa,    286    122 

Rowc  V.  Rowe    120      Iowa,    17     285 

Rumsey  v.   Durham    5      Ind.,    71     158 

Rust  V.   Dock  Co 36      Ch.   Div.,    1 13    435 


St.  Louis  V.  Heitzeberg  Co. . .  141  Mo.,  375    432 

St.   Paul  V.  Gilfillan    36  Minn.,   298    431 

San     Antonio    v.     Estate    of 

MacKey     22  Texas  Civ.  App.,  145 435 

Sanborn    v.    Com'rs 9  Minn.,   273  * 174 

Sanford    v.    Peck 63  Conn.,   486    414 


Cases  Cited.  845 

San  Francisco  v.  Real  Estate.  42  Cal.,  517    172 

Sankey    v.    Railway 1 18  Iowa,  39    ^  27 

Santo    V.    State    2  Iowa,   165    481 

Sargent  v.  Roberts   i  Pick.  ( Mass.) ,  337 144 

Sarvis    v.    Caster    116  Iowa,  707    579 

Sayles   v.    Bemis    57  Wis.,   315    574 

Sayles  v.  Rest  140  N.  Y.,  368   159 

Schlarb   v.    Holdenbaum 80  Iowa,  394   693 

Schmit  V.  Gillen    41  App.  Div.,  302  217 

Schmidy  v.  Maccabees  97  Wis.,  528  47 

Schmitt   V.   Railway    99  Iowa,  425   196 

Schneitman    v.    Noble 75  Iowa,   120    698 

Scott   V.   People 141  111.,  195  512 

Scranton  v.   Phillips 94  Pa.,    15    * 121 

Scripture  v.   Ins.  Co 10  Cush.    (Mass.),   356    246 

Seekell    v.    Winch 108  Iowa,  104 385 

Seiberts  Appeal    no  Pa.,  329  95 

Selma  Water  Co.  v.  Selma..  154  Fed.,  138  750 

Sexauer  v.  Wilson 136  Iowa,  257 279 

Seymour  v.  McAvoy 121  Cal.,  438   313 

Sharpless  v.  Harding iii  (Nebr.),  N.  W.,  783  226 

Shear  v.  Brinkman  72  Iowa,  698   499 

Sheridan  v.  Colvin   78  III.,  237    484 

Sherwin  v.  Maben 78  Iowa,  467    380 

Sherwood   v.    Sherwood 44  Iowa,    192    499 

Shields  v.   Keys 24  Iowa,  298   313 

Shinkle  v.  Board 47  N.  J.  Law,  96  174 

Shipley  v.  Reasoner  87  Iowa,  555 100 

Shipman   v.   Rollins    98  N.  Y.,  311    159 

Shiras   v.    dinger 50  Iowa,  571    434 

Shirley   v.   Railway 74  Iowa,  169  434i  435 

Shuman  v.  Supreme  Lodge.,  no  Iowa,  480   262 

Shuttleworth   v.    State 35  Ala.,  415   187 

Simon  v.   Craft    182  U.  S.,  427  70 

Simonds  v.   Harris 92  Ind.,  505    150 

Simmons  v.  Marshall 3  G.  Greene,  502 713 

Sinking    Fund    Case 99  U.    S.,   700    1 70 

Sires  v.  Melvin    ,  135  Iowa,  460   94 

Sitzer  v.   Fenzloff 112  Iowa,  491    398 

Slattery    v.    Wason 151  Mass.,   266    316 

Slaughter    v.    McManigal 138  Iowa,  643 62 

Sleight  V.  Mystic  Toilers 133  Iowa,  379   650 

Slocum  V.  Railway 57  Iowa,  675  Z7^*  Z77 

Small  V.  Railway   50  Iowa,    338    198 

Smith  V.  Darby (L.  R.),  7  Q.  B.,  716 121 

Smith  V.  Ins.  Co 115  Iowa,  217    51 1 

Smith  V.  Irwin    51  N.  J.  Law,  207    214 


846  Cases  Cited. 

Smith  V.  Leavenworth    9  Kan.,  296   722 

Smith  V.  Lockwood     ...* 13  Barb.    (N.  Y.),  209   485 

Smith  V.  Milbum    17  Iowa,  30   632 

Smith  V.  Peterson    123  Iowa,  672    495,   529 

Smith  V.  State    39  Ala.,  554   344 

Snakenberg  v.  Stein   126  Iowa,  650 452 

Snover  v.    Squire    24  (N.J.)   Atl.,  365  160 

Sorensen  v.   Sorensen    68  Nebr.,  483  1 14 

Southern  Pacific  Co.  v.  Rank,  49  Fed.,  696  672 

Sparhawk  v.   Railway    54  Pa.,   401    484 

Spaulding  v.  Andover   54  N.  H.,  38   174 

Spencer  v.  Andrews   82  Iowa,     14     575 

Spottswoode    V.    Railway 61  N.  J.  Law,  322  376 

Stack  V.  Nolte 29  Wash.,  188   416 

Standish  v.  Lawrence   in  Mass.,   in    278 

Stanley  v.   Sutherland   54  Ind.,  339   145 

State   V.    Andrews 95  Iowa,  451  448 

State  V.  Associated  Press 159  Mo.,  410   190 

State  V.  Bair  1 12  Iowa,  466   69 

State  V.  Baker    106  Iowa,  99    200 

State  V.  Barker     116  Iowa,  96    170 

State  V.  Baughman    in  Iowa,  71    669 

State  V.  Bentley    23  N.    J.    Law,    532    722 

State  V.  Blake     39  Me.,  322    642 

State  V.  Board    32  Minn.,  324    71 

State  V.  Board    34  Minn.,  387    72 

State  V.  Board    38  Ohio  St.,  3  174 

State  V.  Bone    114  Iowa,  537    458 

State  V.  Brandt 4  Iowa,  593   .*. .  661 

State  V.  Brown     130  Iowa,  57 644 

State  V.  Bums    1 19  Iowa,    663     460 

State  V.  Burns    124  Iowa,  207    458,  663 

State  V.  Carney 20  Iowa,  82    661 

State  V.  Carr    129  Ind.,  44   167 

State  V.  Carries    39  La.    Ann.,   931    672 

State  V.  Ching  Ling   16  Ore.,  419  672 

State  V.  Club  73  Md.,  97    134 

State  V.  Crofford     121  Iowa,  395    644 

State  V.  Daly     16  Ore.,    240    643 

State  V.  Dan  forth    48  Iowa,  43    544 

State  V.  Dankwardt     107  Iowa,  704 24 

State  V.  Edgerton    100  Iowa,    63    661 

State  V.  Evans    27  Utah,  12 512 

State  V.  Flavell  24  N.  J.   Law.  370   722 

State  V.  Graff    66  Iowa,    486    473 

State  V.  Gregory    no  Iowa,  624    680 

State  V.  GrifTen     79  Iowa,    568    448 


Cases  Cited.  847 

State  V.  Hammonton    38      N.  J.  Law,  430   174 

State  V.  Harmonn    135      Iowa,   167   448 

State  V.  Harvey     112      Iowa,    416    544 

State  V.  Hathaway    100      Iowa,    225    474 

State  V.  Hengen   106      Iowa,  711    270 

State  V.  Henke   19      Mo.,  225    , 187 

State  V.  Hoffman     134      Iowa,  587   644 

State  V.  Hoon   78      Nebr.,  618  268 

State  V.  Hubbell     137      Iowa,  570   269 

State  V.  Hudson     no      Iowa,  663 458 

State  V.  Hutchinson    95      Iowa,    566    448 

State  V.  Icenbice    126      Iowa,    16    644 

State  V.  Irvin    117      Iowa,  469   344 

State  V.  John     124      Iowa,    230    671 

State  V.  Jones    7      Nev.,  408    145 

State  V.  Kissock     in      Iowa,  690   665 

State  V.  Kluseman    53      Minn.,  541  672 

State  V.  Lavin     80      Iowa,  558   546 

State  V.  Leuth     128      Iowa,    189    669 

State  V.  Marvin    12      Iowa,  499   345 

State  V.  Maxwell   n3      Iowa,  369   270 

State  V.  McCarty   73      Iowa,    51     474 

State  V.  McGlothlen    56      Iowa,  544   633 

State  V.  McGrew    n      Iowa,   n2   486 

State  V.  McLafferty    47      Kan.,   140   145 

State  V.  Mercer    32      Iowa,  405    134 

State  V.  Mewherter     46      Iowa,  88    715 

State  V.  Mikesell    70      Iowa,  178 473 

State  V.  Miller    138       Iowa,    28    140 

State  V.  Milmeier    102      Iowa,  697   460 

State  V.  Mitchell    139      Iowa,    455    461 

State  V.  Munchrath     78      Iowa,  273   645 

State  V.  Neis   68      Iowa,    469    474 

State  V.  Norman    135      Iowa,    483    458 

State  V.  Norres    122      Iowa,   154   200 

State  V.  O'Leary    155      Ind.,    526    485 

State  V.  Patterson    14      Texas  Civ.  App.,  465 484 

State  V.  Pike     65      Me.,  in  144 

State  V.  Potter    15      Kan.,  302  145 

State  V.  Railway    3      How.,  534  175 

State  V.  Railway    12      Gill  &  J.   (Md.),  399 174,  175 

State  V.  Ralston   139      Iowa,  44   644 

State  V.  Reasby    100      Iowa,  237   473 

State  V.  Redmon    114      (Wis.)    N.  W.,   137   70 

State  V.  Reid     20      Iowa,  412   663 

State  V.  Reinheimer    109      Iowa,    624    669 

State  V.  Richardson     137      Iowa,  591    143 


848  Casks  Cited. 

State  V.  Robbins     109  Iowa,    650    647 

State  V.  Russell    95  Iowa,  406    344 

State  V.  Schlenker     112  Iowa,    642    70 

State  V.  Seevers   108  Iowa,  738 542,  669 

State  V.  Shaw    125  Iowa,    422     344 

State  V.  Smith     31  Iowa,  493 531 

State  V.  Squires    26  Iowa,  344  173,  175 

State  V.  Stevens     133  Iowa,    684    200 

State  V.  Stoller     38  Iowa,  321    187 

State  V.  Stout      139  Iowa,  557 271 

State  V.  Swallum     11  Iowa,    37     680 

State  V.  Van  Vliet 92  Iowa,  476 480 

State  V.  Walters     45  Iowa,  390   474 

State  V.  Waters      132  Iowa,  481    200 

State  V.  Wells     31  Conn.,   210    643 

State  V.  Williams     68  Conn.,  131   169 

State  V.  Williams  32  La.  Ann.,  S37   642 

State  V.  Wilson    124  Iowa,  264    663 

State  V.  Yetzer   97  Iowa,  423    647 

State  V.  Young   104  Iowa,   730   644 

State  Trust  Co.  v.  Turner. . .  in  Iowa,  664    228 

Stedwell  v.  Anderson   21  Conn.,  139 700 

Steel  Co.  V.  County   126  Iowa,    606     48 

Steele  v.  Railway  43  Iowa,  1 1 1  38 

Sterritt  v.  Young  14  Wyo.,    146    60 

Stevens  v.  Stevens    50  Iowa,  491    693 

Stevenson  v.  Polk 71  Iowa,  278    8 

Stewart  v.   Pierce    116  Iowa,    733 204 

Stoner   v.    Sucker    7  A.  &  E.  Ann.  Cas.,  704 575 

Stow  v.  Chapin  51  Hun.,    640    313 

Strong  v.  Lawrence   58  Iowa,  55 292 

Stuart   v.    Palmer    74  N.  Y.,  183  70 

Stutsman  v.  Burlington  127  Iowa,    563     222 

Sugar  Co.  v.  Hight   56  Nebr.,    162    214 

Supreme    Council    Order    of 

Chosen  Friends  v.  Bennett..  47  N.  J.   Eq.,  39    738 

Sutton  v.  Griebel  118  Iowa,  80    88 

Sutton  v.  Webber   127  Iowa,  361    88,   749 

Swanson  v.  French  92  Iowa,  695    526 

Swift   v.   Agnes    3^  Wis.,    228    105 

Swift  V.  Calnan    102  Iowa,    206    281 

.Swift  V.  Calnan   130  Iowa,    157     281 

Switzcr   V.    Smith    35  Iowa,  269    113 

T 

Tagg    V.    McGeorge 155  Pa.,  368  215 

Taylor   v.    Ijis.    Co 9  How.,    390    9 


Cases  Cited.  849 

Tel.    Co.    V.    Boylan 86      Iowa,    90    555 

Tewkesburg  v.  Bennett 31      Iowa,  85 735 

Thomas  v.   Railway    103      Iowa,    649    351 

Thomas  v.  Railway    114      Mich.,     59     217 

Thomas  v.  Thomas 7Z      Iowa,  661    693 

Thompson   v-   Mitchell 133      Iowa,  527    496 

Thompson  v.  Railway   1 16      Iowa,    215    122 

Thommans    Estate    161      Pa.,    444    158 

Thurlow  V.   Com 46      U.  S.,  504  481 

Tiede  v.  Schneidt 99      Wis.,   201    485 

Timins   v.    Railway    72      Iowa,  94  192,  193 

Tobin    V.    Society 72      Iowa,  261    46 

Tolerton  v.  Petrie  12      S.  D.,  595  469 

Toll  Bridge  Co.  v.  Betsworth,    30      Conn.,   390    574 

Tolman    v.    Raymond    202      111.,    797    454 

Township  Lot  Co.  v.  Walker,  50      Iowa,  376   507 

Traer  v.  Board  106      Iowa,  559 69,  y2 

Trott  V.  Railway  115      Iowa,  80 Z7 

Trotter    v.   Grand   Lodge 132      Iowa,  513    46 

Trotter  V.  Legion  of  Honor. .  132      Iowa,   513    650 

Trotter   v.   Trotter    117      Iowa,  417   62 

Troy   V.   Brown    18      S.  D.,  11   28 

Trevorrow  v.  Trevorrow 65      Mich.,    234     469 

Trust   Co.  V.  Board   121      Iowa,  325 452 

Trust  Co.  V.  Omans  137      Mich.,  365  144 

Trustees  v.  Thacher  87      N.  Y.,  311    354 

Tucker   v.    Stewart 121      Iowa,   714    605,  606 

Tucker  v.  Tucker   138      Iowa,  344    370,  371 

Tufts  V.  Norris   115      Iowa,    250    , 507 

Turner  v.   Davis    41      Ark.,  270  159 

Tumey  v.  State  60      Ark.,   259    345 

U 

Underwood    v.    Curtis 127      N.  Y.,  523    158 

United  States  v.  Moore 129      Fed.,   630    188 

Upton  V.  Tribilcock   91      U.   S.,   45    227 

Upton  V.  Brazier  17      Iowa,  153 575 


Van  Buren  County  v.  Surety 

Co , 137      Iowa,  490 49 

Vance  v.   Coal  Ca 92      Tenn.,  47  229,  231 

Vannest  v.   Fleming 79      Iowa,  62^   575,   727 

Van  Ohlen  v.  Van  Ohlen....     56      111.,  528   726 

Veahten  v.  Smith   59      Iowa,   173    423 


Vol.  140  Ia.— 54 


850                                  Cases  Cited. 

Veginan  v.  Morse   i6o      Mass.,    143    217 

Vincent  v.  Berry  46      Iowa,  571    415 

Vohs  V.  Shorthill  124      lowia,  47^    215 

Vohs  V.  Shorthill  130      Iowa,  538 611 

Vorhees  v.   Railway 193      Pa.,  115  217 

Vorse  V.  Glass  Co 119      Iowa,  555    245 

Voyer  v.   Printing  Co 62      Minn.,  393   611 

W 

Wadsworth  v.  Gerhard 55      Iowa,  269   553 

Wayner  v.  Portland  40      Ore.,  389  613 

Wales    Admr.    v.    Bowdish*s 

Exr 61      Vt,    23    313 

Wald  V.  Wald    124      Iowa,   184   380 

Walker   v.    Killian    62      S.   C,   482    160 

Walker  v.  Walker  104      Iowa,  505    315 

Walkley  v.  Clarke  107      Iowa,  451   367,  368 

Wall  V.  Railway   89      Iowa,  193 195 

Walling  V.  State   7      Texas  App.,  625    643 

Wanser  v.  Hoos  68      N.  J.  Law,  482  167 

Ward  V.  Railway    132      Iowa,    578    340 

Warfield  v.   Canning  Co 72      Iowa,  666    227 

Wattels  V.  Minchen   93      Iowa,    518    606 

Watters  v.  Waterloo   126      Iowa,    199    357 

Wausaw  Co.  v.   Ins.   Co 123      Wis.,   535    246 

Webb  V.  Mayor  64      How.  Prac.  (N.  Y.),  10 170 

Webb  V.   Webb    130      Iowa,  457    283 

Weber  v.  Iowa  City 1 19      Iowa,  633    579 

Welsh    V.    State    126      Ind.,  71  486 

Wentworth  v.  Racine  Co 99      Wis.,   26    271 

Whitcher  v.  Railway 70      N.  H.,  242   217 

White   V.    Waterworks    Co...       7       Texas    Civ.    App.,    465 609 

Wicke  V.  Ins.  Co Qo      Iowa,  4   499 

Wickersham  V.  Orr  9      Iowa,  253    575,   726 

Wilcox  V.  Wilcox    14      N.   Y.,  575    405 

Wilder  v.   Cereal   Co 130      Iowa,  263    213 

Wilder  v.   Cereal   Co 134      Iowa,  451  32 

Wilder  v.  Clark  11      N.  Y.  Supp.,  683 313 

Williams   v.    Brown    45      Iowa,    102    1 14 

Williams  v.  Eggleston   170      U.  S.,  304  169 

Williams  v.   Hay    120      Pa..   485    121 

Williams  v.  Wescott  TJ      Iowa,    332    397 

Wilson  V.  Chalfant   15      Ohio,  248    726 

Wilson  V.  Goodlove   34      Mo.,    ZZI    716 

Wilson  V.  Mining  Co 16      Utah,    392    609 

Windsor  v.  Des  Moines loi      Iowa,  343    172 


i 


Casks  Cited.  851 

Windsor  V.  Des  Moines  no      Iowa»  175    170 

Wirstlin  v.  Railway   124      Iowa,    170    197 

Wise  V.  Bosley  32      Iowa,  34   669 

Wisehart  v.  Dietz  67      Iowa,  121    672 

Witherspoon  v.  Duncan   71      U.   S.,  210 600 

Witter  V.  Board  112      Iowa,  391  .) 172 

Wolski  V.  Knapp   90      Wis.,    178    215 

Wood  V.  Farmer 69      Iowa,  533 71 

Wood  V.  Railway 28      Fed.,  910  29 

Woods  V.  Perkins 43      La.  Ann.,  347 269 

Woolfolk  V.  State  85      Ga.,   90 672 

Woolen  V.   State    99      Tenn.,    198    672 

Wormly  v.  Hamburg 40      Iowa,  22    368 

Worseley  v.  Johnson   Atk.,  761    738 

Y 

Yeoman s  V.  Riddle 84      Iowa,  147 361 

Youngs  V,  Hall   9      Nev.,  212  171 

Z 

Zimmerman  V.  Brannon 103      Iowa,  144   735 


i^ 


STATUTES  CITED,  CONSTRUED,  ETC., 

IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


U.   S.  Constitution.  Acts  30th  General  Assembly. 

Const,  14th  Amendment,  Sec.  Chap.  67    531 

I     68      Chap.  67,  68  530 

Chap.  68,  Sec.  j6  494 

U.  S.  Statutes.  Chap.  68  496,  53i 

U.  S.  Comp,  St.,  1901,  p.  3200,  189       A^t3   32^   Q^n^r^i   Assembly. 

State  Constitution.  ^, 

Chap.  12    658 

Const.,  Art.  i,  Sees,  i,  2 482      ^J^^P'  '^"^    "^ ^ 

Const..  Art.  i,  Sec.  9  68      ^^^P'  ^55.  Sees,    i,   2 166 

Const.,  Art.  3    7^ 

Const.,  Art.  3.  Sec.  i   68  Code  Supp.  1902. 

Sherman  Act.  Sec.  337  446 

Sec.  1989-312    340 

Sherman    Act,   July    2,    1890, 
Ch.  647,  26  Stat.,  209 189  Code   Supp.   1907. 

McClains    Code.  Sec.  337^-237<^   658 

Sec.  792a   340 

Sec.  5454  186   Sec.  1989-312 341,  361 

Sec.  1989-325  494,  407 

Revised  Laws  Minn.  Sec.  4775a   268 

Sec.    1692    263  Code  1897. 

Acts  2ist  General  Assembly.        Sec.  48  188 

Sec.  51,  Chap.  4,  Title  i 140 

Chap.  104 139      Sec.  322'    636 

Sec.  333   661 

Acts  28th  General  Assembly.        Sec.  337  658 

Sec.  339  661 

Chap.    29    220,    341      Sec.  416   298,  3€W 

852 


Statutes  Cited,  Construed,  Etc.  853 

Sees.  810-825   221      Sec.  2815   180 

Sec.  818. . , 220,  222      Sec.  2905   685 

Sec.  884  180   Sec.  2994-3003  280 

Sees.  884,  2007,  2009,  2013,      Sec.  3297  617 

2815  181   Sees.  3376,  3377  694 

Sec.  1183  178   Sec  3398  605 

Sec.  1317  453   Sec.  3432,  3437  606 

Sec.'  1417  455.  532,  543   Sec.  3500  363 

Sec.  1457  178,  550,  551   Sec.  3518  85 

Sec.  1621  228   Sec.  3533  84 

Sees.  1939-1951  529   Sec.  3545  509 

Sec.  1940  533   Sec.  3606  457 

Sec.  1946,  1952  495   Sec.  3620  28 

Sec.  1952  493,  496   Sec.  3735  507 

Sec.  2007  180   Sees.  3755,  3756  395 

Sec.  2007,  2815 182   Sec.  3779  392 

Sec.  2054  221   Sees.  3788,  3791  394 

Sees.  2054,  2055 197   Sees.  3907,  3908  391.  392 

Sec.  2055  193   Sec.  4071  395 

Sees.  2055,  2056 198   Sec.  4091  87 

Sec.  2297  737   Sec.  4091,  Par.  5 391 

Sec.  2382  133   Sec.  4096  397 

Sees.  2382,  2384,  2405,  2448. . .  478   Sees.  4226,  4269  731 

Sec.  2389  561  Sees.  4228-4239,  Chap.  5,  title 

Sec.  2394  680    21  107 

Sec.  2404  131,  132   Sees.  4484,  4648 556 

Sec.  2405  485   Sec.  4496  555 

Sees.  2405,  2407 681   Sec.  4497  556 

Sec.  2447  479   Sec.  4604  55,  113,  262,  366 

Sec.  2448  477   Sec.  4607  261 

Sees.  2432,  2455  477   Sec.  4608  328,  691 

Sec.  2576  72   Sec.  4625  303 

Sees.  2576,  2578 71   Sec.  4753  470 

Sees.  2576,  2579,  2583 139   Sec.  4811  511 

Sec.  2578  68   Sec.  4943  343 

Sec.  2579  140   Sec.  5078  573 

Sec.  2806  719   Sees.  5154,  5i57  269 

Sees.  2806,  2807  721   Sec.  5280  447 

Sec.  2807  720   Sec.  5360  663 


11'. 


i 


M 


'I 


,j  r 


■^ 


